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l. INTRODUCTION

Latinos make up 426 of the City of Yakima'’s popuation bu noLatino hes
eve bean eleded to the City Courxil. In August 2014 ,the District Court applied
well-established law to the undsputed facts and held that the effedive exclusion d
Latinos from the pdliti ca processin Yakima violated Sedion 2 d the Voting
Rights Act of 1965, 42U.S.C. § 1973. Last February, four months ago, the
District Court issued an order adopting a seven single-member district eledion
system to replacethe City’ s at-large eledion system to cure this violation (the
“Remedial Plan”).

Overthe next four months, the City Courcil repeaedly confirmed that it
would na seek to stay the Remedial Plan. Indeed, in May, it even formally voted
not to seek astay. The City’s conscious and deliberae inadion had consequences.
The Yakima Courty Auditor (the “A uditor”) rightly implemented the Remedial
Plan. The new system also creded a surge of excitement and engagement in the
politicd process More Latinosfiled to runfor City Courcil than ever before. And
because only Latino candidates applied to runin the new First District, Yakimais
poised—for the firsttime ever—to eled a Latino to the City Courxil .

Now, suddenly, four months after the District Court adopted the Remedial

Plan, after the candidate filing deadline passed, onthe cusp of Yakimaeledingits
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firstLatinoto City Counsel, and the week before the first ball ots aremail ed to
voters, the City has abruptly reversed course and moved this Court for an
“emergency” stay. With all due resped, the motion shoud be denied.

The City’ s motion fails for a host of procedural and substantive reasons.
First, and most obvously, the motionis procedurally deficient. Thoughit had
ampletime to doso, the City did na seek a stay before the District Court in the
firstinstance asrequired by FRAP 8 and Circuit Rule 27-3. Even if the motion
wereconsiderad onthe merits, the City canna med its burden of showingits
entitlement to the extraordinary equitable relief it seeks. The City has no
likelihood d successonthe merits, asit seeks a stay based onan argument this
Court squardy rejeded in Garza v. County of Los Angeles, 918F.2d 763(9th Cir.
1990. In atherwords, the City postulates aworld in which the law s different
than it is, and then claims that—in that world—it is likely to prevail onthe merits.

Nor will the City faceirreparable injury if it is required to remedy its
violation d the Voting Rights Act. By contrast, Plaintiff s—and the puldic—will
suffer grievous ham if the hard-fouglt right of Yakima’'s Latino community to
participate in City pditi cs onequal focoting is snatched away at the last second.
The County eledion administration and the pulic have significant reliance

interestsin the orderly administration d the impending August 4 eledion, which is

681420004LEGAL126418718.4
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effedively already underway. The candidate filing period hes closed and the first
ball ots will be mailed by June 19, lkefore this motion can be dedded. Allowingthe
City to wait urtil the last passble moment and then rewaxding that delay with
“emergency” relief would result in utter chaos and confusion. The Court shoud
deny the City’smotionin no urcettain terms

. FACTUAL BACKGROUND
On August 22, 2012 Plaintiff sfiled this lawsuit challenging the City’s at-

large voting system for City Courrcil eledions under Sedion 2 d the Voting Rights
Act of 1965(“Sedion 2'). On August22, 2014the District Court granted
summary judgment in Plaintiffs favor, denied Defendants’ crossmotion, and
ordered the parties to submit a propcsed remedial plan. Dedaraion d Willi am B.
Stafford (“ Stafford Ded.”), Ex. A. On February 17, 2015the Court ordered the
City to adopt a district-based eledion system with all seas upfor eledionin the
Auguwst4, 2015 pimary. Id., Ex. B. The Court entered afina judgment in
Plaintiffs' favor that same day. 1d., Ex. C.

A. TheCity Takes 112Daysto See&k an “Emergency” Stay
The City waited to file this motion urtil 112 days after it was ordered to

implement a new eledion system. Throughou that penod, the City contemplated

seeking astay of the eledion bu repeaedly chose nat to doso. Seeid., Ex. D

681420004LEGAL126418718.4
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(news article nating that, althoughthe City was appeding, it would nd be seeking
astay of the Remedial Plan). Indedl, “the [C]ourxcil . . .‘reached an
understanding’ in exeautive sesson April 3rd that an attempt to delay the new
system was off thetable.” Id., Ex. E. On April 14th, City Council members
informed the pulic that they “exped the [eledion] system to be implemented this
year” and that the “w heds arein motion[.]” 1d. On May 26, the Courcil formally
“voted against asking for a partial stay in the upcoming eledions.” Id. Ex. F.

It wasn't urtil June 2, 2015 that the Council abruptly reversed course and
deaded to seek astay of the upcoming eledion. Id., Ex. G. It then waited ancther
week, urtil June 9,to adualy fileits “emergency” motion.

B. TheNewElecton System Has Already Been | mplemented by the
County Auditor and Therels No Time Left to Reverse Course

Whil e the City eleded na to seek a stay, the Auditor aded. On March 18,
2015,the Auditor annourced that it would implement the Remedial Plan by
“purging’ the old eledion system from the Auditor’ s database and repladng it with
the new eledoral map, redrawing various preancts, naifying the locd padliti cd
parties of the changes, and upaiting vaer registration. See Stafford Ded., Ex. H.

The primary eledionis onAugust4, 2015.RCW 29A.04.311. Thefair
administration d an eledionis nosmall undertaking and requires extensive

advance prepardion, ndiceto interested parties, and carelll attentionto detalil

681420004LEGAL126418718.4
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nonre of which can occur ovemight. State and locd law set out mandatory pre-
eledion dealines. Numerous, intemal administrative deadlines also must be met.
As set out in the attached Dedardion d Yakima Courty Eledions Manager Kathy
Fisher (“Fisher Ded.”), most of these deallines have alr eady pas=d.

As stated abowve, the Auditor changed preanct boundares to implement the
Remedial Plan, in advance of the April 27, 2015 pe-dedion deadlline for making
such changes. RCW 29A.16.040. The candidate fili ng deadline was May 15,
2015. RCW 29A.24.050° On May 18 (the dealline for candidates to withdraw),
the Auditor drew lotsto detemmine candidate placanent onthe ballot. Seeid., EX.
J, at 5; RCW 29A.24.131. In acmrdance with cettain procedural requirements, the
County then prepared the locd voters pamphlet, RCW 29A.32.210et seq., which
will be distributed by June 19. Stafford Ded., Ex. K; Fisher Ded. 1 6.

Moreover, the dealine for the County to mail ballotsto overseas and
military votersis justthreedays away, onJune 19. Id.; RCW 29A.40.070. Thus,
before this motion is deaded and any resulting ader requiring a return to the
City’ s at-large eledoral system could be implemented, kall ots for the August

primary will have been printed and mailed bythe Auditor. Fisher Ded. 6.

' A record number of Latinos filed to run for City Courcil this year Stafford
Ded., Ex. |. Becaise only Latino candidates arerunningin District 1, Yakimais
poised to eled a Latinoto the City Courcil for the firsttimein its history.

681420004LEGAL126418718.4
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Finally, the ball ot for locd (i.e., nonmilitary, nonoverseas) voters, which
must be mailed to vaters nolater than July 15, res alrealy been finalized and sent
to the County’s printing contrador. 1d. 13, 7. Any changes would require the
Courty to crede a new database that would then need to be tested as mandated by
state law—a processthat takesweeks. 1d. I 3. And kecause othercitiesin Yakima
County arepart of the same database, id. 5, Yakima’s eledion system canna be
atered withou disrupting these other jurisdictions’ upcoming eledions as well .

. ARGUMENT
A. TheCity’sMotion Is Procedurally Deficient
Asaninitia matter, the Court shoud deny the City’ s “emergency” motion

because the City did na present it to the District Court in the firstinstance

Federd Rule of Appell ate Procedure 8(a)(1) requires that a motion to stay
judgment or an order of the district court pending apped must ordinarily be filed in
the district court. A party can skip that step and ask this Court for astay only upon
ashowing that “movingfirstin the district court would beimpradicable.” FRAP
8(a)(2)(A)(i). PerCircuit Rule 27-3, a party that fil es an emergency motion must
state whether “all grounds advanced in suppat” of the motion were presented to
the district court and, if nat, “why the motion shoud na be remanded o denied.”

The City labors under the misapprehension that the District Court ladks

681420004LEGAL126418718.4
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jurisdiction to stay an issued injunction pending apped. Mot. at 3. But a district
court mostasauredly can stay an injunctive order pending apped. SeeNatural Res.
Def. Courxil, Inc. v. Sv. Marine Inc., 242F.3d 1163, 11669th Cir. 2001).”

At no pant—in the months sincethe District Court adopted the Remedial
Plan—did the City move the District Court for astay. Under FRAP 8 and Circuit
Rule 27-3, it shoud have dore so. The City claimsthat the “basisfor seeking a
stay arose only after the Supreme Court nated probable jurisdictionin Evenwel [v.
Abbat, No. 14940.” Mot. at 2. But the “basis’ for a stay was apparent long
before then. Evenwel has been pending since February 2—before the District
Court adopted the Remedia Plan. SeeMot., App. 8A. All that happened sinceis
the annourcement that the Supreme Court will further consider the issuesin
Evenwel next temm, issues that are(as discussed below), irrelevant to this apped.

This motionis nat propery before the Court. The City has known that it
could seek a stay to stop the Remedial Plan from going forward (if it wanted to do
so) sincethe vely day it was adopted bythe District Court (February 17). The

City’s months-long delay in seeking a stay does nat crede an “emergency” that

? Seealso Ryanv. Editions Ltd. W., 2013WL 4178144t *1 (N.D. Cal. Feb. 1,
2013 (“T he court cleaty retainsjurisdictionto resolve . . .amotionto stay
pending apped.”) (citing Gould v. Mut. Life Ins. Co. of N.Y., 790F.2d 769, 773
(9th Cir. 1980); Rakovich v. Wade, 834F.2d 673, 67374 (7th Cir. 1987 (“[T] he
trial court reserves the power to make orders appropriate to preserve the status quo
whil e the apped is pending.”) (intemal citations omitted).
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obviates the need for the City to foll ow this Court’srules.?

B. A Party Se&king aStay Pending Appeal Has a “Heavy Burden” of Proof

A stay is “extraordinary relief” for which the moving party bears a“heavy
burden.” Winston-SdemForsyth Cnty. Bd. o Educ. v. Sott, 404U.S. 1221, 1231
(1977 (Burger, C.J., in chambers). An appeding party has noright to astay, even
if it “might otherwise suffer irreparable injury.” TaceyGossP.S.v. Barnhat,
2013WL 47610244t *4 (W.D. Wash. Sept. 4, 2013.

In ruling onthe City’ s motionto stay, the Court considers four factors:

(1) whether the City has made a strongshowing that it is likely to succeeal onthe
merits; (2) whether the City will beirreparably injured absent a stay; (3) whether
issuance of the stay will substantially injure the other parties interested in the
procealing; and (4) wherethe puldic interestlies. Id. (citing Nken v. Holder, 556
U.S. 418, 4342009). This Court generdly applies a“sliding scde balancing test

in dedding motions to stay wherea stronger showing o one element may off set a

* The City’s claim of “emergency” is belied byits ladkadaisicd approach to filing
this motion. SeeRuckdshausv. Monsanto Co., 463U.S. 1315, 131718(1983
(Bladkmun, J., in chambers) (the “failure to ad with greaer dispatch tendsto blunt
[a] claim of urgency and coursels againstthe grant of a stay”) ; Beamev. Friends of
the Earth, 434U.S. 1310, 13131977 (Marshall, J., in chambers) (“T he
applicants' delay in filing their petition and seeking a stay viti ates much of the
force of their all egations of irreparable ham.”) ; Willi ams v. Rhodes, 393U.S. 23,
28 (1968 (explaining that the Court previously rejeded ore party’ s applicationfor
astay “principaly because of [their] fail ure to move quickly to oltain relief”).
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wedker showing d ancther.” |d. (colleding cases). But the scde only slides so
far. A party seeking astay mustdemonstrate irreparable injury. 1d.

Wherea party se&ksto stay enforcement of an ad of Congress a court must
ad with “utmost circumspedion” and gant a stay only in the most extraordinary
and compelli ng circumstances. Heart of Atlanta Motel, Inc. v. United Sates, 85S.
Ct. 1, 2(1964 (Blad, J., in chambers). This is espedally true herebecaise the
City seeksto contravene the will of Congressthat “voting restraints onacount of
raceor color shoud be removed as quickly as possblein orderto open the doa to
the exerase of constitutional rights conferred almosta century ago.” NAACP v.
New York, 413U.S. 345, 3541973 (intemal qudation marks omitted).

C. TheCity HasNo Lik elihood of Successon the Merits

A party see&king astay pending apped “will have greder difficulty
demonstrating alikelihood d successonthe merits” than ore seeking a
preliminary injunction because thereis “a reduced probability of error” ina
dedsion d the district court based uponcomplete factual findings and legal
researdr. Mich. Coal. of Radioactive Material Users, Inc. v. Greipentrog, 945
F.2d 150, 1536th Cir. 199]. Moreover, “the movant is aways required to
demonstrate more than the mere‘paosshility’ of successonthe merits.” 1d,;

E.E.O.C. v. Harris Farms, Inc., 2006WL 1881236at *15 (E.D. Cal. July 5, 2006

681420004LEGAL126418718.4
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(denying motion kecause “Defendant has nat shown a strong pobability of success
on apped and, at most, has shown a posshility of successonapped”).

1. TheCity Premiseslts Appeal on an Argument Foreclosed
by This Court’ s Precadents

The City does nat dispute the basic substance of the District Court’ s ruling,
its factual findings, or its applicaion d the law goveming Sedion 2claims. It
omits altogether the host of reasons, laid ou at length in the District Court’s
orders, why the District Court granted summary judgment to Plaintiffs and adopted
the Remedia Plan. Rather, the City raises asingle groundfor astay, based ona
legal premise no court has ever adopted and that this Court has rejeded. The City
complains that the District Court adopted singlednember districts appartioned on
the basis of total popuation, as oppased to citizen vating age popuation
(“CVAP"). It does na claim this was an error uncerthe law asit exists. Andfor
goodreason—this Court (and state law) mandéde the use of total popuation.
Rather, the City speaulates that the Supreme Court will annourcea new rule of law
that has never been endarsed by a single court and require the use of CVAP to
appation dstricts. Thereareseverd obvous flaws with the City’s paosition.

Most obvously, this Court has expressly rejeded the City’ s basic premise.
In Garza, 918F.2d 763 this Court was asked to dedde whether a court-ordered
regopartionment plan—designed as a remedy after the plaintiffs had established

-10-
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Sedion 2liabilit y—was constitutionally invalid becaise it “employ[ed] statistics
based uponthe total popdation d the Courty, rather than the voting popuation.”
Id. at 773. Asthe City does here the Garza defendants argued that aredistricting
plan based on poplation aonein which Latinos areconcentrated in ore district
“unconstitutionall y weights the votes of citi zens in that district more heavily than
those of citizensin atherdistricts.” Id. The Court spedficdly rejeded the claim
because “districting onthe basis of voting cgpability . . .would constitute a denial
of equal protedionto the[] Hispanic plaintiffsand rgjedion d avalued heritage”
of popdationequality. Id. at 776. Garza sets forth its reasoning for districting
based ontotal popuationratherthan vating popuation, citing the framers’ intent,
Supreme Court preceadent, and the significant constitutional impli cations of
discourting nonvotersin constructing a district plan. 1d. at 774757

Garza endsthe analysis This Court unequivocdly held that total popuation
is the proper appartionment base and that the use of voting popuiationis contrary
to equal protedion pinciples. The City is nat likely to succea onthe merits of an

apped to this Court based ona paosition contrary to this Court’ s settled preceadent.

* The only other Courts of Apped to have considered the issue have, likewise,
rejeded the claim that districting dans based ontotal popuation violate equal
protedion grinciples. Seegenerally Chenv. City of Hous., 206F.3d 502(5th Cir.
2000; Daly v. Hunt, 93F.3d 1212(4th Cir. 1996.
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The City aso ignares Washington law, which requir es the use of total
popdationin dawing eledoral districts. SeeRCW 29A.76.010(Ead city must
redistrict “based on poptationinformation from the most recent federd decennial
census’ such that ead dstrict “shall be as neaty equal in popuation as posshbleto
ead and evety other such dstrict comprising the municipal corporation”). The
fact that state law requires the use of total popuation when drawing dstricts
presents yet another obstade to the City’ s chances of prevailing onapped.

2.  TheMere Existence of Evenwel Does Not Show the City Is
Lik ely to Prevail on the Merits

Nor does Evenwel salvage the City’ sapped. The City fails to adknowledge
key differences between Evenwel andthis case. The claim in Evenwel is that
(contrary to the pradice of jurisdictions aroundthe courtry), the United States
Constitution requires locd jurisdictionsto use CVAP as the appartionment base of
eledoral districts. Mot., App. 8A, at 3. The City is nat presenting that speafic
argument on apped, because it waived any such argument by dsclaimingit.”

What the City argued instea is that “eledoral equality” is a“traditional

redistricting principle” that a Sedion 2 paintiff must“attempt to balance” as part

> SeeStafford Ded., Ex. L, at 8-9 (“Defendants do nd dispute that Plaintiffs are
obligated to crede districts with rougHy equal total popuations. . . .Defendants
summary judgment motion ‘rests oneledoral equality as a constitutional precept,
not as an appationment basis”); Gieg v. DDR, Inc., 407F.3d 1038, 1046 n. 10
(9th Cir. 2009 (The court will nat consider arguments firstraised onapped).
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of the Sedion 2framework (speaficdly, asto thefirst of the threefactors set out
in Thornburg v. Gingles, 478U.S. 30, 46 n.111986). SeeStafford Ded., Ex. M,
at 8-9. That is nat an asertionraised in Evenwel, which is nat a Sedion 2lawsuit,
and thus Evenwel has norelevanceto the City’ s apped in this case.

Indedl, the City has nat and canna cite a single case requiring consideraion
of eledoral equality in establishing the first Gingles factor. No court has ever held
that Sedion 2 paintiffs must demonstrate that eledoral equality was considered in
drawing cemonstrative maps. In fact, the only courtsto have considered the claim
the City advances herehave—like the District Court—rejeded it.°

The City canna demonstrate it is likely to prevail, as thereis noauthority to
suppat the basis of its apped.

3. The City’sPrior Election System Had the Same Alleged
“Infirmity” asthe City Claims Plague the Remeadial Plan

The City’s mation, in any event, restson a basic logicd incoherency. The
City asks the Court to reinstate the eledoral system struck down bythe District
Court. But Yakima's primary eledoral districts (aside from violating Sedion 2

wereappartioned using total popuation (not CVA P) and thus suffer from the same

® Fabela v. City of Farme's Branch, Tex, 2012WL 31355454t *6 n.13(N.D.
Tex. Aug. 2, 2012 (regjeding claim that existence of many nonvotersin dstricts
“predudes afinding d aviolation d sedion 2); Benavidez v. City of Irving, Tex,
638F. Supp. 2d 709, 714N.D. Tex. 2009 (“[T] otal popuation (not CVAP)

is . . .the proper measure for equali zing the size of districts’).
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“defed” the City argues renders the Remedial Plan urconstitutional.” Mot. at 11;
Stafford Ded., Ex. M, a 12 n.4id., Ex. N, § 33 (43.33% overdl deviationfor
prior plan based onCVAP). The City’s own argument, in other words, impeades
the very relief it seeks: If total popuationis impemissble as an appartionment
base, then runnng a primary eledion wsing the old eledion system would be
equally unconstitutional. Mot. at 11. Inded, if the City is entitled to a stay, then
every upcoming eledionin Washington (and, for that matter, the courntry) shoud

8

be stayed, becaise evey eledoral district is drawn onthe basis of total popuation.

D. TheCity HasNot Shown IrreparablelInjury
Nor has the City shown that it will suffer any irreparableinjury if astay is

not granted. The City must show a“probabilit y”—not just a posshilit y—of
irreparable injury in the absence of astay. Lair v. Bullock, 697F.3d 1200, 1214

(9th Cir. 2012 (emphasisadded). This the City canna do.

"1t pethaps goes withou saying that Defendants raised no oljedionto the City’s
use of total popuationto appartion the districts under which the current City
Courxcil was eleded urtil longafter this lawsuit was fil ed.

® The City requests in the altemative, that the Court stay eledions in Districts 3, 4,
and 7. Mot. a 12. The basisfor this requestis unexplained and ursuppated. The
City acknowledgesthat the District Court had authority to require that all seas go
upfor eledionin 2015,including seas that would have been upfor eledionin
2017. Stafford Ded., Ex. O, at 3. The District Court explained why an effedive
remedy required puting al seasupfor eledionin 2015.1d., Ex. B, a 30-33. The
City moved ursuccessully for reconsideraion. Id., Ex. O, a 3. Its effort to oltain
areversal of apartion d the Order it deems*“unjust’ (Mot. at 8) throughthe guise
of an “emergency” motionwithou full briefing onthe merits shoud be rejeded.

14
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Requiring the City to comply with Sedion 2, @ incumbents to stand for
eledioninradally fair eledions, can hardly constitute acognizableinjury. The
City has noright to suspend the operaion d Sedion 2, no doesit have aright to
maintain a system of eledions or aredistricting dan that has been foundto violate
Sedion 2. SeeWallacev. House, 377F. Supp. 1192, 120{W.D. La. 1979,
Taylor v. Monroe Courty Bd. o Supervisors, 421F.2d 1038, 10425th Cir. 1970.

The City’ s motion restson littl e more than its musings abou the possble
outcomes of Evenwel and the possble effed onthis apped of thase possble
outcomes. This hardly constitutes a showing that the City will suffer irreparable
injury in the absence of astay. On the contraty, it is rank speaulation.

The City’ s claim that threeincumbents will suffer irreparable injury because
they would neel to stand for rededion this year(which two o the threechase nat
to do) fails because noincumbent is entitled to remain in an officeto which he or
she was eleded unceran invalid eledion gdan.’ The fact that their tems of office
will be shortened daes nat constitute legal injury, let alone irrepareble injury.

The City’ sinability to establish a probability of irreparable injury doansits

motionto stay. Leiva—Perezv. Holder, 640F.3d 962, 96%9th Cir. 2011 (“[ S|tays

¥ See e.g., Wallacev. House, 377F. Supp.at 1201(noincumbent has a“vested
right” to anill egaly eleded dffice), Hamea v. Campbell, 358F.2d 215(5th Cir.
1966 (same); Keller v. Gilliam, 454F.2d 55, 5758 (5th Cir. 1972 (approving the
shortening d terms of officeas aremedy for a voting rights violation).
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must be denied to all petitionerswho dd na med the applicable irreparable ham
threshold, regardiessof their showing onthe other stay factors.”).

E. A Stay Would Result in GrievousInjury to Other PartiesInterested in
the Procealing and Is Contrary to the Public Interest

1. Granting aStay Would Result in SeriousInjury to Plaintiffs
and the Yakima Community at Large

In addressing this factor, the City fails to adknowledge the ham that a stay
would cause Plaintiffs and the Latino community in Yakima.*® Its silence spe&s
volumes, and ill ustrates starkly the state of affairsthat led to this lawsuit.

In contrast to the lack of harm the City will suffer if it is required to comply
with Sedion 2 duing this apped, granting a stay would cause substantial injury to
Plaintiffs because it would continue the denial of their equal votingrights. The
right to vate is one of the most fundamental rightsin ou democratic system of
govemment and is afforded spedal protedion. SeeReyoldsv. Sms, 377U.S.
533, 55455, 562(1964); Wesberry v. Sandrs, 376U.S. 1, 17(1964) (“Other

rights, even the most basic, areill usory if theright to vate is undermined”). Any

' The City remgrizes that a stay would hamm current candidates. Mot. at 17-18.
But absent from the City’ s motionis evidencethat it is even possble for the
Auditor to implement the City’s preferrel eledion system, reopen the candidate
filing penod, re-do the Voters Pamphlet, and reprint and mail out ball otsin time
for the August 4 primary. Moreover, the City’s beli ef that refundng candidates
filing fees and telli ng them (in effed), “T hanks for your interestin paricipating in
democrag/” would “cure” any injury misapprehends the nature of the injury.
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illegal impediment onthe right to vate is an irrepareble injury. Elrodv. Burns, 427
U.S. 347, 3731976; Harris v. Graddck, 593F. Supp. 128, 135M.D. Ala. 1989
(whereSedion 2is violated “[ irreparadle] injury is presumed bylaw”).

Congesshas repededly indicaed that voting rights areentitled to prompt
protedion. Congressenaded the Voting Rights Act of 1965 lecause prior civil
rights ads fail ed to remedy discriminationin vatingin atimely fashion. Souh
Carolinav. Katzenbach, 383U.S. 301, 3131966, abrogated on dher grounds by
Stelby Cnty., Ala. v. Holder, 133S. Ct. 2612(2013. Respondngto the “insidious
and pervasive evil” of discriminationin vating, Congesshas unequivocdly
expresd its intent “that voting restraints onacmurt of raceor color shoud be
removed as quickly as possble.” NAACP, 413U.S. at 354.

Plaintiffs have waited longenoughto participate in aradally fair eledoral
system. So hasthe Yakima pulic, which has afundamental interestin having
eledions conduwcted in compliance with the Voting Rights Act. When Sedion 2is
violated, the pulic at-large suffersirreparabdle injury. Harris, 593F. Supp.at 135.

The pulicinterestin fair and open eledions also “demands the oppatunity
to chocse from amongthe most qualified candidates avail able for office”
Reoubican Party of North Carolinav. Hunt, 841F. Supp. 722, 73ZE.D.N.C.

1994, aff'd asmodified sub nam., 27F.3d 563(4th Cir. 1994. Ascourts have
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recognized, promoting an eledoral environment more condwcive to qualified
minority candidatesin turn likely increases the visibility of the eledions and
increases voter participation. 1d. at 729. That is exadly what is happeningin
Yakima. The evidencein this case shows that Latino candidates werediscouraged
from runnngfor office uncerthe old, dscriminatory at-large plan. Afterthe
Remedial Plan was implemented, more Latinos ran for City Courcil than ever
before. Stafford Ded., Ex. I. The Latino community has mohili zed to participate
as never before. 1d., Ex. P. Andif the stay is denied, a Latino will be eleded to
the City Courxil for the firsttimein Yakima'’s history.

A stay would bring al this to ascreeting helt. A stay would have the
unfortunate result of continuing the effea of the City’s old eledion system—*the
nonLatino mgjority in Yakimaroutinely suffocal[ing] the voting preferences of
the Latino minority.” Stafford Ded., Ex. A, a 48. Thisis nat a speaulative ham.
It is what happened in eve'y Yakimaeledion dscussed in therecord. 1d. at 34-38.

2. A Stay Would Cause Electoral Chaaos

Plaintiffswould hardly be alone in suffering prejudice shoud an emergency
stay be granted. The County and the pulic have strongrelianceinterestsin the
ordery administration d the upcoming eledion that would be up-ended shoud the

Court intervene at this extraordinarily late date. Asset out in detail abowve (supra
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at 4-6), the Auguwst 4 primary is effedively already underway. The deadline for
maili ng absenteeball ots to overseas votersis threedays away, onJune 19. Itis no
longer possbleto hdd the eledion unckr a different system.

Courts have frequently denied equitable relief wherearequestfor a
stay/injunction was fil ed too close to an eledion: “[L]a stminute injunctions
changing eledion procedures arestrongy disfavored.” Serv. Enployees Int'l
Union Local 1 v. Husted, 698F.3d 341, 34%6th Cir. 2019."" Inded, justlastfall,
the Supreme Court vacded a stay granted in the Court of Appeds wherg as here a
stay would change the rules of an eledion after “absenteeball ots ha[d alrealy]
been sent out” to vaters. Veaseyv. Pery, 769F.3d 890, 89445 (5th Cir. 2014
(discussngrulingin Frank v. Walker, 14A352, U.S. |, 2014WL 5039671
(Oct. 9, 2014). And ganting an applicaionfor astay at the lastminute would be
of enormous (and urfair) benefit to incumbents. It would wipe out al the pditi cd
organizing by dher candidates uncer the court ordered plan and allow the

incumbents to run uncer the preexisting dan with their oppasitionin dsarray.

! Seealso Purcdl v. Gonzalez, 549U.S. 1, 56 (2006 (“[ Corflicting] [c]ourt
orders affeding eledions. . .can themselves result in vater confusion and
consequent incentive to remain away from the padls.”); Md. Citizens for a
Reoresentative General Asenbly v. Governor of Md., 429F.2d 606, 61{4th Cir.
1970 (denyinginjunction threemonths before candidate fili ng deadline, citing the
“disruption upon ptentia candidates, the eledorate and the eledive process)).
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The City did na ad promptly herg and Plaintiffs, the Courty eledion
administration, and the pulic all have strongrelianceinterestsat stake. For all of
these reasons, the City’ s belated motion to stay shoud be denied.

V. THE CITY'SALTERNATIVE REQUEST TO STAY THE APPEAL

The City also see&ksto stay the briefing schedule pending the resolution
Evenwel. Mot. at 6. If the Court stays the Remedial Plan, Plaintiffs oged, as such
astay would foredose them from seauring any relief from the City’s Sedion 2
violationin the foreseedl e future. Plaintiffs do nd believe Evenwel—whatever its
outcome—is gemane to the merits of this apped. That said, if the City does nat
wish to proseaute its apped until Evenwel is dedded, even if the Court denies this
motion, Plaintiffswould na oppcse a stay of the briefing schedule, so longas City
Courxil eledions procee as set out in the Remedia Plan.

V. CONCLUSION

For decales, Latinosin Yakima have nat had an equal oppatunity to
patticipate in City Courcil eledions. It istimefor that wait to end. The City fails
to med its burden of establishing that the Court shoud grant an “emergency” stay
of aremedia eledion system the District Court adopted four months ago.

Respedfully, Plaintiffs submit that the Court shoud deny the motion.
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