February 1, 2021

RE: Any Legislation that Addresses Historical Horse Racing Slot Machines Must Increase
Deeply Inadequate Tax Rate

Dear Kentucky Legislators,

In September, the state Supreme Court ruled unanimously that “historical horse racing” (HHR)
slot machines do not meet the legal definition of pari-mutuel wagering, and therefore do not fall
within the limited category of gambling legally permitted in Kentucky. The General Assembly is
expected to consider legislation that will redefine such wagering to try to make these machines
lawful.

If the legislature does take action, it must also address the fact that these slot machines are
vastly under taxed compared to slot machines in other states and compared to other forms of
gambling in Kentucky. Legalizing this activity but failing to adequately tax it will continue to
shortchange schools, health care, infrastructure and other vital services while giving the green
light to further expand this rapidly-growing form of gambling across the commonwealth.

Kentucky’s tax on HHR slot machines is 1.5% of handle (the amount of money that bettors
wager), or approximately 18% of gross commission, which refers to the industry’s income after
paying out winnings. Of that amount, only 8% goes to Kentucky’s General Fund with the other
10% of going back to the industry to support purses and other industry endeavors. Especially
because these machines are in operation and appearance like slot machines, they should be
taxed like slots in recognition of the associated social costs and to ensure the commonwealth’s
public services are getting a fair share.

The tax rates in other nearby states on slot machines are much higher than in Kentucky. For
example:
e Pennsylvania’s racinos have a tax of 55% on electronic gaming device (slot machine)
revenue (equivalent to gross commission in Kentucky).
e West Virginia has a tax of 53.5% on electronic gaming device revenue.
e Ohio has a tax rate of 33.5% on electronic gaming device revenue and 33% on casino
gaming revenue.
e Indiana has a graduated rate of up to 40% on casino revenue and 35% on racino
revenue.
e Illinois has a graduated rate of up to 50%.

Kentucky’s tax rate on these machines is also significantly lower than the tax on live horse
racing at a comparable level of handle, with HHR being taxed at just 1.5% of handle while tracks
with an average daily live handle of over $1.2 million are taxed at a much higher rate of 3.5% —
133% higher.


https://www.americangaming.org/wp-content/uploads/2020/06/AGA-2020-State_of_the_States.pdf

This issue has become even more important as the number of slot machines has proliferated
rapidly in recent years across the commonwealth as and the industry constructs new facilities
for the purpose of offering slot machines to patrons. Even while Kentucky has had a decades-
long debate on whether or not to allow casino gambling, casinos have, in fact, been quietly
introduced in the form of HHR.

These machines surpassed $1 billion in handle state-wide in 2013 and are on track for over $3
billion in handle this year (see graph below). Thousands of additional machines have also been
approved by the Kentucky Horse Racing Commission. This form of betting now far exceeds the
state Lottery through which $1.2 billion will be bet this year. Yet Kentucky collected $271
million in General Fund revenue from the Lottery in 2020 and only $15 million from HHR slot
machines. That’s because approximately 70% of gross commission from the Lottery goes to the
state’s budget compared to only 8% for HHR slot machines, as described above.
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Source: Kentucky Lottery Corporation, Kentucky Horse Racing Commission. 2021 projections for
HHR and parimutuel are based on receipts through December. Lottery projection is from Kentucky
Lottery Corporation.
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It is not clear if any legislative change made by the General Assembly permitting HHR machines
to continue operating will withstand another legal challenge. But if the General Assembly makes
that attempt, it must include increasing the tax to take into account the social costs associated



with these machines, and to make our tax comparable to the tax on such activities in other
states. Doing so could raise up to approximately $90 million annually for the state’s General
Fund according to the Legislative Research Commission, and the amount will grow as more
machines are deployed. Failing to do so, but widening the definition of pari-mutuel wagering,
will allow the continued proliferation and growth of casino-type gambling throughout the
commonwealth without the associated benefit to Kentucky's budget.

Thank you for your consideration of this issue.
Sincerely,
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