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Bill Number

Sponsor

Title

I. HB 4

Longhurst
Poore

AN ACT TO AMEND TITLES 11 AND 16 OF THE DELAWARE CODE RELATING TO
CRIMES AND CRIMINAL PROCEDURE.

The James Johnson Sentencing Reform Act addresses the following:
- Removes all Title 16 drug offenses as violent felonies

- Expands the ability to modify sentences for conditional release based on the rehabilitation of|
the offender, serious medical illness or infirmity, or prison overcrowding

- Establishes the Sentencing Accountability and Guidelines Commission which will replace
SENTAC as it is currently constituted.

2. HBS

Longhurst
Bolden
Poore

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO
IMPRISONMENT,

The stacking of sentences can, and has in some cases, resulted in severe prison sentences
without permitting the sentencing judge any discretion as to the offender’s individual
circumstances or the facts of the case. In order to provide such judicial discretion, this bill
reforms concurrent and consecutive sentencing. This bill provides sentencing judges with the
discretion to sentence prison time concurrently when appropriate. However, this bill mandates
consecutive sentences when there are multiple victims for the most serious crimes. In addition,
this bill requires consecutive sentences for assault in a detention facility. Under this bill, based
upon the facts and circumstances of the case, prosecutors are able to recommend and judges have
the discretion to decide consecutive sentences.

3.HB6

Osienski
Minor-Brown
Longhurst
Walsh

AN ACT TOC AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO THE BOARD
OF PLUMBING, HEATING, VENTILATION, AIR CONDITICNING AND
REFRIGERATION EXAMINERS,

This bill modifies the impact of criminal history on an applicant’s eligibility for licensure by the
Board of Plumbing, Heating, Ventilation, Air Conditioning and Refrigeration Examiners.

4. HB 7

Minor-Brown

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO MASSAGE

Osienski AND BODYWORK,
Longhurst
Walsh This bill modifies the impact of criminal history on an applicant’s eligibility for licensure by
the Board of Massage and Bodywork.,
5. SB43 Walsh AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING THE BOARD OF
Minor-Brown ELECTRICAL EXAMINERS.
Osienski
Longhurst This bill modifies the impact of criminal history on an applicant’s eligibility for licensure by
the Board of Electrical Examiners.
6. HB 8 Matthews AN ACT TO AMEND TITLE 30 OF THE DELAWARE CODE RELATING TO DELAWARE
Yearick TAX CREDITS.
Lockman
Delcolle Employment for formerly incarcerated individuals is a major barrier to transitioning and re-

entering the community. The National Institute of Justice estimates that 60% of ex-offenders are
jobless one year after their release. Improving access to employment opportunities for ex-

offenders helps lower the State’s recidivism rates and will improve public safety and reduce
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taxpayer spending on prisons. This Act seeks to improve access to employment for formerly
incarcerated individuals by establishing the Ex-Offender Employment Opportunity Tax Credit
that offers a tax credit to employers for hiring qualified ex-offenders in an amount equal to 10%
of that individual’s wages, with a maximum credit of $1,500.

7. HB9

Mitchell
Ennis

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO POLICE
OFFICER TRAINING.

Being a police officer is one of the most dangerous and stressful jobs. In 2015, nationwide,
there were 124 law enforcement fatalities and 51 suicides in the last six months of that year. In
Delaware, in 2017 alone, the Delaware State Police Critical Incident Stress Management Team
responded to approximately 100 incidents including several line of duty deaths, police involved
shootings, fatal accidents and unexpected deaths of active police officers. Law enforcement
officers face a 69 percent higher risk of suicide than the general population. They are also at an
elevated risk for depression, substance abuse and post-traumatic stress disorder. This bill
mandates 2 hours of wellness and resiliency training for police officers each year to mitigate the
damaging effects of the trauma that our state’s law enforcement officers face as a result of their
jobs. The bill also adds an additional Sussex County member of the Police Officer Training
Council.

8. SB37

Brown
Townsend
Delcello

Lynn
Longhurst
Dorsey Walker

AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE.

In our modern society, a criminal record can limit a person’s opportunities and the quality of
life they can achieve for themselves and their families for years, and even decades, after that
person has completed the terms of the criminal sentence imposed. Even the existence of an arrest
record with no conviction can limit job opportunities, housing, access to higher education, credit,
and access to jobs that require professional licensing. The General Assembly has expanded the
availability of expungement for juvenile adjudications of delinquency quite dramatically in recent
years, in recognition that people can and do change and move beyond mistakes of their past. The
intent of this bill is to extend that same recognition to some categories of adult records of arrest
and conviction. At present, Delaware allows adults to petition to have a record expunged in only
2 circumstances: (1) for an arrest that did not lead to conviction and (2) after a pardon is granted
but for certain misdemeanor offenses only. Under this Act, a person may have a record expunged
through a petition to SBI for (1) charges resolved in favor of the petitioner; (2) a record that
includes violations only after the passage of 3 years; and (3) after 5 years for some
misdemeanors. Excluded from this SBI-only expungement process are convictions for any
misdemeanor crimes of domestic violence, or misdemeanor crimes where the victim is a child or
a vulnerable adult. Allowing expungements for arrests without convictions and minor, isolated
convictions through an application to the State Bureau of Identification will ease the burden on
the Courts and the Board of Pardons, This Act also provides that the court may grant a petition
for expungement upon a showing of “manifest injustice” in the following situations: (1) 3 years
have passed since the date of a single misdemeanor conviction; (2) a person has a single
conviction in a felony case, and 7 years have passed from the date of conviction or release from
confinement, whichever is later; {3) 7 years have passed since conviction or release from
confinement on misdemeanor domestic violence or misdemeanor conviction with child or
vulnerable adult victim. No felony conviction for any of the following crimes is eligible for
expungement through this court process: Title 11 violent felonies; 16 Del C, § 1136; 31 Del C §
3913; any “felony conviction involving physical or sexual assault crimes” as that term is defined
in the Beau Biden Child Protection Act. No conviction for unlawful sexual contact 3rd degree
may be expunged through the court-only process. The Department of Justice will have an
opportunity to state its position on the expungement petition to the court, and is empowered to
seek input from any victim in the case. In all cases, the applicant for expungement must have no
prior or subsequent convictions (other than traffic offenses, and underage alcohol or marijuana
possession) in order to be eligible. Any person who applies for relief under this section, must
essentially be a first offender in order fo be eligible. No person is allowed to apply for
expungement under this process if an expungement has been granted within the last 10 years.
Fines, fees, and restitution must be paid before an expungement may be granted — however courts
are empowered to waive outstanding fines or convert them to a civil judgement if they are unpaid
for reasons other than willful noncompliance. Most Title 21 (traffic offenses), including DUI, are
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ineligible for expungement under this statute. However, traffic offenses (other than DUIs) will
also not operate as a bar to the expungement of other charges. The bill will also remaove all
limitations on the availability of court-ordered expungement after a pardon. The bill strikes
provisions in Title 10 relating to expungement of adult records in Family Court and consolidates
them with the Title 11 expungement provisions. Conforming changes are made to cross-
references in Title 4 and 16. Finally, implementation of the Act is delayed for 180 days to allow
State agencies to prepare necessary procedures and forms.

5. SB47

Lockman
Sturgeon

Lynn

AN ACT TO AMEND TITLES 11 AND 116 RELATING TYO CONTROLLED SUBSTANCE
OFFENSES.

This Act simplifies Delaware’s drug code with a goal of providing more fairness in its
application. The bill removes geographic-based enhancements that disproportionately impact
those living in urban areas as opposed to suburban and rural areas. The bill reduces the number of
weight tiers from 5 to 3 with adjustments to accompanying sentences while retaining higher
felony levels for weights that indicate drug dealing. This bill reflects the reality that the road to
recovery from a drug addiction is difficult by removing automatic sentence enhancements based
on prior drug offenses, and instead allowing discretion during sentencing to determine when a
repeat offender requires substantive additional penalty. Specifically, Sections 1-14 of this Act do
the following;

(1) Eliminate the 300 foot radius extending around schools within the definition of a protected
school zone, while retaining an enhanced penalty for anyone who possesses or deals drugs on
school property.

(2) Eliminate aggravating factors, some of which may cause Delaware’s controlled substance
laws to be applied unfairly, while maintaining enhanced sentencing for those who violate
Delaware’s controlled substance laws within a protected school zone,

(3) Eliminate enhancements based on the commission of prior drug offenses.

(4) Simplify Delaware’s controlled substance laws by reducing the number of weight tiers that
are used to categorize the severity of controlled substance offenses.

{5) Provide statutory guidance for the weighing and sampling procedures used at criminal
trials for a controlled substance.

This Act takes effect 90 days after its enactment into law.

10. SB 39

Brown
Townsend
Griffith

AN ACT TO AMEND TITLE 10, TITLE 11, AND TITLE 21 OF THE DELAWARE CODE
RELATING TO FINES, COSTS, PENALTIES, AND FORFEITURES.

In 2017, 44,889 failure to pay warrants were issued for people who did not pay a fine, fee,
cost, assessment, or restitution imposed for a non-felony offense. In the first 6 months of 2018,
there were a total of 5,807 admissions to detention at all Level V facilities. Of these admissions,
129 were for failure to pay only and 595 were for failure to pay and another charge. When a
warrant is issued for nonpayment of a fine, courts currently may and do impose fees to cancel the
warrant. When defendants are late paying their fines, the courts’ clerks also must forward the
defendant’s name to the Department of Transportation’s Division of Motor Vehicles for license
suspension. This Act prohibits a court from suspending a driver’s license for nonpayment of a
fine, fee, cost, assessment, or restitution and from charging a penalty, assessment, or fee to a
defendant for the cancellation of a warrant issued due to the defendant’s nonpayment of a fine,
fee, cost, assessment, or restitution. This Act also prohibits a court from imposing an additional
fee on a defendant for payments that are made at designated periodic intervals or late, or when
probation is ordered to supervise a defendant’s payment. Nothing in this Act precludes the court
from filing contempt charges against defendants who willfully fail to pay their fines imposed
after their ability to pay hearing. Further, this Act requires a court, before imposing a fine, fee,
cost, or assessment, to determine if a defendant, whether an adult or a juvenile, is able to pay the
fine, fee, cost, or assessment. If the court determines that a defendant is not able to pay, the court
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must determine if the defendant is able to participate in the work referral program. If the court
determines that a defendant is able to pay, the court may not impose a fine, fee, cost, or
assessment that exceeds 1 day of the defendant’s pay. Additionally, this Act requires state,
county, and municipal law enforcement agencies and volunteer ambulance companies to calculate
and report the total sum they receive from fines, forfeitures, and court costs and the percentage of]
their annual operating budget that the total sum represents. Also, this Act requires Delaware
courts to collect and report the following data related to the fines, fees, costs, assessments, and
restitution ordered to be collected:
(1) The total amount imposed and collected by the court.
(2) The methods used by the court to collect the amount.
(3) The disbursement of the amount collected.
(4) The costs associated with collecting the amount.
(5) The number of waivers based on defendants’ ability to pay.
(6) The number of revocations of probation for failure to pay.
(7) The number of defendants referred to the work referral program.
(8) The number of contempt charges issued for failure to complete work referral.
Burglary Code Rewrite:
11.HB 77 Bolden
Longhurst This forthcoming bill would simplify the burglary code to eliminate duplication by combining the
TBC burglary and home invasion sections and to align minimum mandatory sentences. The bill would
make it the crime of burglarizing an occupied home during the day as serious as if done at night.
The bill removes provisions for minimum mandatory time for prior convictions to recognize that
enhanced penalties based on a person’s criminal history takes place at sentencing,
Robbery Code Rewrite:
12. HB 78 Bolden
Longhurst This forthcoming bill would simplify the robbery code to eliminate duplication. It combines the
TBC robbery and carjacking sections while preserving enhancements recognizing the seriousness of]

carjacking.

*TBC — To Be Confirmed.
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SPONSOR: Rep. Longhurst & Rep. Bolden & Rep. Kowalko &
Sen. Poore
Reps. Heffernan, Lynn; Sen. Hansen

HOUSE OF REPRESENTATIVES
150th GENERAL ASSEMBLY

HOUSEBILL §
AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO IMPRISONMENT.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend Chapter 39, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 3901 Fixing term of imprisonment; credits.

{(d) The court shall direct whether the sentence of confinement of any criminal defendant by any court of this State

shall be made to run concurrently or consecutively with any other sentence of confinement imposed on such criminal
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825 e Burslaey - the-seeond-degree

Notwithstanding the foregoing. where there are multiple victims, any sentence for each victim shall be consecutive to one

another for the following crimes:

Title 11, Section Crime

632 Manslaughter

635 Murder Second Degree

636 Murder First Decree

772 Rape Second Degree

773 Rape First Degree

778(1).(2) or (3} Sexual Abuse of a Child by a Person in a Position of Trust, Authority or

Supervision in the First Degree
Notwithstanding the foregoing, any sentence imposed upon a defendant for a conviction for assault in a detention

facility, as set forth in §1254 of this title, shall be consecutive to any sentence being served by the defendant.

SYNOPSIS

The stacking of sentences can, and has, in some cases, result in severe prison sentences without permitting the
sentencing judge any discretion as to the offender’s individual circumstances or the facts of the case. In order to provide
such judicial discretion, this bill reforms concurrent and consecutive sentencing, This bill provides sentencing judges with
the discretion to sentence prison time concurrently when appropriate. However, this bill mandates consecutive sentences
when there are multiple victims for the most serious crimes. In addition, this bill requires consecutive sentences for assault
in a detention facility. Under this bill, based upon the facts and circumstances of a case, prosecutors are able to recommend
and judges have the discretion to order consecutive sentences.
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SPONSOR: Rep. Osienski & Rep. Minor-Brown & Rep. Longhurst &
Sen. Walsh

HOUSE OF REPRESENTATIVES
150th GENERAL ASSEMBLY

HOUSE BILL H Rl

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO THE BOARD OF PLUMBING,
HEATING, VENTILATION, AIR CONDITIONING AND REFRIGERATION EXAMINERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend § 1808(a)(5), Title 24 of the Delaware Code by making deletions as shown by strike through
and insertions as shown by underline as follows:
§ 1808. Qualifications of applicant.
{a) An applicant for licensure as a master plumber shall submit evidence, satisfactory to the Board, and verified by
oath or affirmation, that the applicant:
(5) Does not have any disciplinary proceedings or unresolved complaints pending against the applicant in any
jurisdiction where the applicant has previously been or is currently authorized to provide plumbing services; or have a
criminal conviction record er—any—pending—critninalcharges—relating to an incident, the circumstances of which
substantially relate to providing plumbing services. An applicant who has such a criminal conviction record er-aay
sueh-pending-eriminal-charges-must request appropriate authorities te-provide information about the record er-charges
directly to the Board in sufficient specificity to enable the Board to make a determination of whether the record e+
charge-is substantially related to providing plumbing services. [n determining whether a crime is substantiajly related

1o the professions regulated by this chapter, the Board may not consider a conviction where more than 10 years have

elapsed since the date of the conviction, if there have been no other criminal convictions in the intervening time.

HeweverafterAfter a hearing or review of documentation that the applicant meets the specified criteria for a waiver,
the Board, by an affirmative vote of a majority of the quorum, gr during the time between meetings, the Board

President or the President’s designee, may waive this paragraph (a)(5) herein if it finds all of the following;:

a. For waiver of a felony conviction, where the crime was committed against a person. more than 53 years

have elapsed since the date of the conviction_and for all other felonies. more than 2 years have elapsed since the

date of conviction. At the time of the application the applicant may not be incarcerated, on work release, on

probation,-es or on parole at Level III Supervision or higher, or serving any part of a suspended sentence and must

be in substantial compliance with all court orders pertaining to fines, restitution and community service,
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b. For waiver of a misdemeanor conviction or violation, at the time of the application the applicant may
not be incarcerated, on work release, on probation, on parole or serving any part of a suspended sentence and must
be in substantial compliance with all court orders pertaining to fines, restitution and community service.

c. The applicant is capable of practicing plumbing services in a competent and professional manner,

d. The granting of the waiver will not endanger the public health, safety or welfare.

Section 2. Amend § 1821(a)(7), Title 24 of the Delaware Code by making deletions as shown by strike through
and insertions as shown by underline as follows;

§ 1821. Qualifications of applicant — Heating, ventilation, air conditioning, and refrigeration.

(a)} An applicant for licensure as a master HVACR licensee, or master HVACR restricted licensee, must submit
evidence, satisfactory to the Board and verified by oath or affirmation, that the applicant:

{7) Does not have a criminal conviction record erany—pending-eriminal-charses-relating fo an incident, the

circumstances of which substantially relate to providing HVACR or HVACR restricted services. An applicant who has
such a criminal conviction record erany-such-pending-criminal-charges-must request appropriate authorities te-provide
information about the record ereharges-directly to the Board in sufficient specificity to enable the Board to make a
determination of whether the record escharge-is substantially related to providing HVACR or HVACR services. In

determining whether a crime is substantially related to the professions regulated by this chapter, the Board may not

consider a conviction where more than 10 vears have elapsed since the date of the conviction, if there have been no

other criminal convictions in the intervening time. Howeverafter After a hearing or review of documentation that the

applicant meets the specified criteria for a waiver, the Board, by an affirmative vote of a majority of the quorum, or
during the time between meetings, the Board President or the President’s designee, may waive this paragraph (a}(7)
herein if it finds all of the following:

a. For waiver of a felony conviction, where the crime was committed against a person, more than 53 years

have elapsed since the date of the conviction_and for all other felonies. more than 2 vears have elapsed since the

date of conviction. At the time of the application the applicant may not be incarcerated, on work release, on

probation, esor on parole at Level TIT Supervision or higher, or serving any part of a suspended sentence and must

be in substantial compliance with all court orders pertaining to fines, restitution and community service.

b. For waiver of a misdemeanor conviction or violation, at the time of the application the applicant may
not be incarcerated, on work release, on probation, on parole or serving any part of a suspended sentence and must
be in substantial compliance with all court orders pertaining to fines, restitution and community service,

¢. The applicant is capable of practicing plumbing services in a competent and professional manner.
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d. The granting of the waiver will not endanger the public health, safety or welfare.

SYNOPSIS

This Bill modifies the impact of criminal history on an applicant’s eligibility for licensure. It gives the Board
discretion to grant waivers for felony convictions for crimes committed against a person where more than 3 years have
elapsed, and more than 2 years have elapsed for other felonies. The Board is precluded from considering a conviction
where more than 10 years have elapsed since the date of conviction.
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SPONSOR: Rep. Minor-Brown & Rep. Osienski & Rep. Longhurst &
Sen. Walsh

HOUSE OF REPRESENTATIVES
150th GENERAL ASSEMBLY

HOUSEBILL \{

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING TO MASSAGE AND BODYWOQRK.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 5308, Title 24 of the Delaware Code by making deletions as shown by strikethrough and
insertions as shown by underline as follows:

§ 5308. Qualifications of applicant; report to Attorney General; judicial review.

(2) An applicant who is applying for licensure as a massage and bodywork therapist under this chapter shall submit
evidence, verified by oath and satisfactoty to the Board, that such person:

(9) Has not been convicted of a crime that is substantially related to the practice of massage and bodywork. In

determining whether a crime is substantially related to the practice of massage and bodywork, the Board must not

consider a conviction where more than 10 vears have elapsed since the date of conviction. if there have been no other

criminal convictions in the intervening time. Howeverafter-Afler a hearing or review of documentation demonstrating
that the applicant meets the specified criteria for a waiver, the Board, by an affirmative vote of a majority of the

quorum, or during the time period between Board meetings, the Board President or the President’s designee. may

waive this paragraph (a)(9), if it finds all of the following:
a. For waiver of a felony conviction, where the crime was committed against a person. more than 35 years

have elapsed since the date of the conviction_and for all other felonies, more than 2 years have elapsed since the

date of conviction. At the time of the application the applicant may not be incarcerated, on work release, on

probationsen-or parole at Level TIT Supervision or higher, or serving any part of a suspended sentence and must be

in substantial compliance with all court orders pertaining to fines, restitution and community service,

b. For waiver of a misdemeanor conviction or violation, at the time of the application the applicant may
not be incarcerated, on work release, on probation, on parole or serving any part of a suspended sentence and must
be in substantial compliance with all court orders pertaining to fines, restitution and community service,

¢. The applicant is capable of practicing massage and bodyworks in a competent and professicnal manner.

d. The granting of the waiver will not endanger the public health, safety or welfare;
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Section 2, This Bill takes effect 90 days after enactinent.

SYNOPSIS

This Bill modifies the impact of criminal history on an applicant’s eligibility for licensure and thereby removes
certain barriers to employment. It gives the Board the discretion to grant a waiver of a felony conviction for a crime
committed against a person where more than 3 years have elapsed since the date of conviction, and for alt other felonies,
more than 2 years have elapsed since the date of conviction. The Board will be precluded from considering a conviction
where more than 10 years have elapsed since the date of conviction, if there have been no other criminal convictions in the
intervening time.
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SPONSOR: Sen. Walsh & Rep. Minor-Brown & Rep. Osienski &
Rep. Longhurst

DELAWARE STATE SENATE
150th GENERAL ASSEMBLY

SENATE BILL LfS

AN ACT TO AMEND TITLE 24 OF THE DELAWARE CODE RELATING THE BOARD OF ELECTRICAL
EXAMINERS.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 1408, Title 24 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1408, Qualifications of applicant [For application of this section, see 81 Del. Laws, c. 290, § 5.] [Effective Jan.
t,2019]

{a) An applicant, who is applying for licensure as an electrician under this chapter, shall submit evidence, verified
by oath and satisfactory to the Board, that such person:

(11) Shat-Does not have a criminal conviction reeerd—norpending—eriminal-eharge- record. relating to an
offense, the circumstances of which substantially relate to providing electrical services. Applicants who have criminal
conviction records erpendingeriminal-charges-shall request appropriate authorities to provide information about the
record excharge-directly to the Board in sufficient specificity to enable the Board to make a determination whether the
reeord-orcharge is substantially related to providing electrical services. In determining whether a crime is substantially

related to the professions regulated by this chapnter, the Board may not consider a conviction where more than 10 vears

have elapsed since the date of the conviction, if there have been no other criminal convictions in the intervening time.

After a hearing or review of documentation demonstrating that the applicant meets the specified criteria for a waiver,
the Board, by an affirmative vote of a majority of the quorum, gr, during the time between meetings. the Board
President or the President’s designee. may waive this paragraph (a)(11), if it finds all of the following:

a. For waiver of a felony conviction, where the crime was committed against a person, more than 5 3

years have elapsed since the date of the conviction_and, for all other felonies, more than 2 vears have elapsed since

the date of conviction. At the time of the application the applicant may not be incarcerated, on work release, en

probationon-parole-orservingany partof a-suspended-sentence- or on probation or parole at Level 111 supervision
or higher and must be in substantial compliance with all court orders pertaining to fines, restiation restitution, and
community service.
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b. For waiver of a misdemeanor conviction or violation, at the time of the application the applicant may

not be incarcerated, on work release,

probation or parole at Level Il supervision or higher and must be in substantial compliance with all court orders
pertaining to fines, restitttion restitution. and community service.

c. The applicant is capable of practicing electrical services in a competent and professional manner.

d. The granting of the waiver will not endanger the public health, safety- safety. or welfare.

SYNOPSIS

This Act modifies the impact of criminal history for applicants for licensure to the Board of Electrical Examiners
(Board). Specifically, this Act:

(1) Permits the Board to grant waivers for felony convictions for crimes committed against a person where more
than 3 years have elapsed, and more than 2 years have elapsed for other felonies.

(2) Permits the Board to grant waivers for felony and misdemeanor convictions if the applicant is on Level I or II
probation.

(3} Precludes the Board from considering a conviction where more than 10 years have elapsed since the date of
conviction,

This Act also makes technical corrections to conform existing law to the standards of the Delaware Legislative
Drafting Manual.

Author: Senator Walsh
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SPONSOR: Rep. Matthews & Rep. Yearick & Sen. Lockman &
Sen. Delcoilo

HOUSE OF REPRESENTATIVES
150th GENERAL ASSEMBLY

HOUSE BIL}BR
AN ACT TO AMEND TITLE 3¢ OF THE DELAWARE CODE RELATING TO DELAWARE TAX CREDITS.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend Chapter 20E, Title 30 of the Delaware Code by making deletions as shown by strike through
and insertions as shown by underline as follows:

Chapter 20E. Ex-Offender Emplovment Opportunity Tax Credit.

§ 20E-100. Declaration of Purpose,

The purpose of this chapter is to provide Delaware’s emplovers an incentive to hire ex-offenders in order to

increase the available opportunities for ex-offenders to re-enter our communities and become productive citizens.

§ 20AE-101. Definitions.

For purposes of this chapter:

{1) “Gross wages” means that part of the sum reported on Form W-2, or equivalent form of the United States

Department of Treasury, Internal Revenue Service as "Medicare wages and tips" that is attributable to Delaware sources.

{2) *Qualified emplover” means an_employer operating in_Delaware which hires and employs one or more

qualified ex-offenders to work in Delaware.

(3) “Qualified ex-offender” means any individual Delaware resident who has been convicted of a felony under any

federal or state law and who has been released from confinement from a correctional facility located in Delaware within 1

year from the individual’s date of hire.

(4) "Secretarv" means the Secretarv of the Department of Finance described in § 8302 of Titie 29.

(5} “Sustained employment” means a period of employment that is not less than 185 days during the taxable vear.
§ 20E-102. Credit for wages paid to qualified ex-offenders.

{a) Subject to the limitations contained in § 20E-103 of this title and to such return requirements as may be

imposed by the State Bank Commissioner, the Insurance Commissioner. or the Secretary, qualified employers shall be

eligible during the current or subseguent taxable vear in which a qualified ex-offender is hired for credits against the taxes

imposed by the following statutory provisions:
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(1) Chapter 11 of Title S:

(2) Chapter 19 of this title;

(3} Chapter 11 of this title;

{4} Sections 792 and 703 of Title 18. 31 (b} The amount of the credit against the tax shall equal 10%. but in no
event to_exceed 31500, of the gross wages paid by the qualified employer to a qualified ex-offender in the course of

that person's sustained employment during the taxable year.

{c) To the extent a _gualified employer's credits exceed any amounts otherwise due for the taxes and fees listed

under § 20E-102(a) of this title, such unused credits shall be forfeited.

§ 20E-103. Limitafions,
Notwithstanding § 20E-102 of this title, no qualified ex-offender counted for purposes of Ex-Offender

Employment Opportunity Tax Credits under this subchapter may be included in the calculation of employment for purposes

of claiming tax credits provided by subchapters I1, ITI. TX and X of chapter 20 of this title or for tax credits under Chapter

20A of this title,

§ 20E-104. Rules and Regulations.

The Director of the Division of Revenue is authorized fo promulgate rules and regulations not inconsistent with

this chapter and require such facts and information to be reported as the Director deems necessary for administration and

enforcement of this chapter. No rule or regulation adopted pursuant to the authority granted by this section shall extend.

modify or conflict with any law of this State or the reasonable implications thereof.
Section 2. This Act is applicable to all qualified offenders hired on or after January 1 of the year after its
enactment into law.,

SYNOPSIS

Employment for formerly incarcerated individuals is a major barrier to transitioning and re-entering the
community. The National Institute of Justice estimates that 60% of ex-offenders are jobless one year after their release.
Improving access to employment opportunities for ex-offenders helps lower the State’s recidivism rates and will improve
public safety and reduce taxpayer spending on prisons, This Act seeks to improve access fo employment for formerly
incarcerated individuals by establishing the Ex-Offender Employment Opportunity Tax Credit that offers a tax credit to
employers hiring qualified ex-offenders in an amount equal to 10% of that individuals wages, with a maximum credit of
$1500.
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SPONSOR: Rep. Mitchell & Sen. Ennis
Reps. Heffernan, Kowalko, Longhurst, Lynn, Matthews;
Sen. Hansen

HOUSE OF REPRESENTATIVES
150th GENERAL ASSEMBLY

HOUSE BILL q
AN ACT TG AMEND TITLE i1 OF THE DELAWARE CODE RELATING TO POLICE OFFICER TRAINING.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend Chapter 84, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as showﬁ by underline as follows:

§ 8402 Members of Council.

(a) The Council shall be composed of 42 13 members.

(b) The Council shall be composed of: a chairperson to be appointed by and to serve at the pleasure of the
Governor; the Attorney General; the Superintendent of the Delaware State Police; the Chief of the City of Wilmington
Police; the Chief of the New Castle County Police Department; the Chief of the City of Dover Police Department; the Chief
of the City of Newark Police Department; the Secretary of Education; the President of the Delaware League of Local
Governments; the mayor or police commissioner of an incorporated municipality in Kent County, to be appointed by the
Governor; the mayor or police commissioner of an two incorporated municipality municipalities in Sussex County, to be
appointed by the Governor; the Chairperson of the Delaware Police Chiefs' Council, Inc. The Chairperson shall have had
substantial practical experience in the field of law enforcement.

§ 8404 Powers and duties.

(a) The Council may:

(1) Establish minimum qualifications for applicants as police officers;
(2} Establish minimum educational and training qualifications requisite to permanent appointment as a police
officer;
(3} Issue certification of completion of police officer training prescribed under this chapter;
(4) Suspend or revoke certification in the event that an individual;
a. Obtained a certificate by fraud or deceit;

b. Has failed to successfully complete any in-service or advanced training required by the Council;
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¢. Has been convicted of a felony, or of a misdemeanor involving moral turpitude, or of any local, state
or federal criminal offense involving, but not limited to, theft, fraud, or violation of the public trust, or of any drug
law;
d. Has been found, after examination by a licensed psychologist or psychiatrist, to be psychologically or
emotionally unfit to perform the duties or exercise the powers and authority of a police officer;
e. Has received a hearing pursuant to the Police Officer's Bill of Rights, or who has knowingly and
voluntarily waived that individual's right to such a hearing and:
1. Has been discharged from employment with a law-enforcement agency for a breach of internal
discipline; or
2. Has retired or resigned prior to the entry of findings of fact concerning an alleged breach of
internal discipline for which the individual could have been legitimately discharged had the individual not
retired from or resigned that individual's position prior to the imposition of discipline by the employing
agency.

(5) Prescribe standards for in-service or continued training of police officers, which shall include at least 2
hours every 4 years on the detection, prevention and prosecution of sexual assault for all police officers who perform
uniformed patrol duties or are assigned to investigative units responsible for sex crimes, and which training shall be
conducted on a staggered basis so that half of the eligible members of any law-enforcement or police organization
receive said training in each 2-year period;

(6) Establish minimum educational and training qualifications for seasonal employment as a police officer;

{7) Establish certification and recertification requirements for police officer applicants who have previously
been employed with permanent appointment as a police officer but have not been so employed within the 12 months
prior to application;

(8) Prescribe equipment and facility standards for schools at which police training courses shall be conducted,
including but not limited to existing county or municipal schools;

{9) Establish minimum training requirements, attendance requirements and standards of operations for police
training schools;

(10) Prescribe minimum qualifications for instructors at such schools and certify, as qualified, or decertify
such instructors to their particular courses of study;

{11) Approve and issue certificates of approval to such police training schools, to inspect such schools from

time to time and to revoke for cause any approval or certificate issued to such schools;
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(12) Consult and cooperate with all agencies of government, state and loeal, concerning the development and
administration of the training and standard program and to contract with such agencies as it deems necessary to the
performance of its powers and duties;

(13) Accept or receive grants or donations from any source, public or private, for the purposes of this chapter;

(14) Make such rules and regulations as may be necessary to carry out the purposes and objectives of this
chapter;

(15} Provide a modification from the application of any provision of this chapter or the rules and regulations
promulgated thereunder, for any police officer of a municipality if:

a. The police officer is employed on a seasonal basis; and
b. The municipality makes application for such modification and establishes that it will suffer a hardship
if the modification is not granted;

{16) Establish an approved training program for seasonal police officers which shall be required prior to
active police duty, and in addition, if the officer is to be armed, that the police officer be certified in the use of firearms
at an approved police training school;

(17) Authorize articulation agreements between an approved school and an accredited institution of higher
education located in the State for the provision of police officer training prescribed under this chapter;

(18) Establish the criteria to afford reciprocity to police officers certified in other states by an agency like the
Council or by the federal government by waiving some or all of the minimum education and training qualifications for
police officers under this chapter if they have satisfied substantially equivalent education and training;

(19} Mandate training for all persons seeking permanent or seasonal appointment as a police officer in the
detection, prosecution and prevention of child sexual and physical abuse, exploitation and domestic violence, and the
obligations imposed by Delaware law, including § 903 of Title 16, and federal law in the prompt reporting thereof.
Such training shall be coordinated under §§ 911 and 931(b)(4) of Title 16 to ensure consistent trainings across
discipliness;

(20) Mandate in-service wellness and resiliency training of police officers. which shall include at least 2 hours

every other vear to mitigate the destructive effects of emotional trauma, mental iliness and suicidal behavior that arise

from the stressful and demanding nature of police work.

{b) The Director of the Delaware State Police Training Division shall be responsible for administering the
mandatory training and education for police officers program with responsibility and authority to obtain professional
assistance from other police and professional organizations to accomplish the purposes and objectives of the program.
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SYNOPSIS

Being a police officer is one of the most dangerous and stressful jobs. In 2015, nationwide, there were 124 law
enforcement fatalities and 51 suicides in the last six months of that year. In Delaware, in 2017 alone, the Delaware State
Police Critical Incident Stress Management Team responded to approximately 100 incidents including several line of duty
deaths, police involved shootings, fatal accidents and unexpected deaths of active police officers. Law enforcement
officers face a 69 percent higher risk of suicide than the general population. They are also at an elevated risk for
depression, substance abuse and post-traumatic stress disorder. This bill mandates 2 hours of wellness and resiliency
training for police officers every other year to mitigate the damaging effects of the trauma that our state’s law enforcement
officers face as a result of their jobs. The bill also adds an additional Sussex County member of the Police Officer Training
Council.
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SPONSOR: Sen. Brown & Sen. Townsend & Sen. Delcollo &
Rep. Lynn & Rep. Longhurst & Rep. Dorsey Walker
Sens, Hansen, Poore; Rep. Heffernan

DELAWARE STATE SENATE
150th GENERAL ASSEMBLY

SENATE BILL ’3’%

AN ACT TO AMEND TITLE 4, TITLE 10, TITLE 11, AND TITLE 16 OF THE DELAWARE CODE RELATING
EXPUNGEMENT OF RECORDS OF ADULT ARREST AND CONVICTION.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend § 4371, Title 11 of the Delaware Code by making deletions as shown by sfrike through and
insertions as shown by underline as follows:

§ 4371. Statement of policy.

The General Assembly finds that aerestrecords- a criminal history ean-be- is a hindrance to an-inneeent-eitizen's-a

person’s present and future ability to obtain employment, ebtain-an-education-or-te—obtain-housing. education. or credit.

This subchapter is intended to protect innecent-persons from unwarranted damage which may cccur as-the-resul-ofarrest

and-other—criminalproceedings~-which—are—unfounded—or-unprovens_when the existence of a eriminal history continues
indefinitely.

Section 2. Amend § 4372, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 4372, Termination-oferiminal-actioninfavor-ofaceused: Applicability: definitions: effect of expungement.

the-provisions-of this-subehapter. This subchapter applies to all criminal cases brought and convictions entered in a court in

this State.
{b) For the purposes of this subchapter, a case shali-be-deemed-to-be— is "terminated in favor of the accused” only

#£ if one of the following occurs;

{1) The accused is acquitted of all charges related to the ease; case.
(2) A nolle prosequi is entered on all charges related to the ease; case.
(3) The accused is placed on probation before judgment, fulfills the terms and conditions of probation, and the
court enters an order discharging the person from prebation;-er probation.
(4) All charges related to the case are otherwise dismissed.
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{5} The accused is acquitted of 1 or more charges related to the case, and the other charges are dismissed by

the entry of a nolle prosequi or otherwise.

{6) The accused is arrested for the commission of 1 or more crimes and ng _charges related to the matter for

which the person was arrested are filed in any court within 1 vear of the arrest.

{c) For the purposes of this subehapter; subchapter:

(1) "case! “Case” means a charge or set of charges related to a complaint or incident that are or could be
properly joined for prosecution.

(2) “Criminal justice agencies” means as defined in § 8502 of this title.

(3} “Expungement” means that all Jaw-enforcement agency records and court records relating to a case in

which an expungement is granted, including any electronic records. are destroyed. segregated, or placed in the custody
of the State Bureau of Identification, and are not released in conjunction with any inquiry bevond those specifically

authorized in this subchapter,

(d) Except as otherwise provided under § 4376(a)} of this title, a person is not required to disclose, nor should the
person be asked to disclose, to anyone for any purpose that the person was arrested for, charged with, or convicted of an
offense for which records have been expunged under this subchapter or any other provision of this Code.

(e)(1) If a court issues an order expunging records, all the criminal records relating to a case specified in the order
must, within 60 days of the order. be removed from the court’s files and placed in the control of the Supervisor of the State
Burean_of Tdentification or otherwise segregated and kept in a manner that ensures that they are not open to public

inspection or disclosure. The court may retain a non-public record of expungement orders. The court shall send a copy its

order of expungement to the Bureau. and shall consult with the Bureau to_develop a standard form of order for

expungements. Except as otherwise provided under § 4376 of this title. the Supervisor of the Bureau shall refain control
over all expunged records and shall ensure that the records or information contained in the records are not released for any
reasomn,

(2) If the State Bureau of Identification determines that expungement is mandated under this subchapter, or
receives an expungement order from a court, it shall promptly notify all courts and law-enforcement agencies where
records pertaining to the case are located or maintained. and any court where the case was terminated, disposed of, or
concluded. A court or law-enforcement agency which receives a notice of expungement from the Bureau shall provide

the Bureau with written confirmation of the completion of the expungement. Where an expungement of a conviction is

granted all arrest records associated with any charge in that case must also be expunged.
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{3) If a court orders expungement, the State Bureau of Identification_shall provide the court that entered the

order with written confirmation of the execution of the order. The Bureau shall promptly notify the court if it is unable

to comply with any order issued under this subchapter and state the reasons why it is unable to comply.

(4).In response to requests from non-law-enforcement officers for information or records on the person who

received an expungement, all law-enforcement officers, law-enforcement agencies. and courts shall reply. with respect

to the proceedings which are the subject of the order, that there is no record.
{f) Exclusions,

{1)_A person is not eligible for an expungement while the person has pending criminal charges. except under

paragraph (b)(6) of this section.

(2) Except as otherwise provided under § 4374(g) of this title, offenses in Title 21, or their equivalent, are not
eligible for expungement under §§ 4373 or 4374 of this title.

3) A conviction for unlawful sexual contact in the third degree may not be expunged under § 4373 or § 4374

(4) A person is not eligible for an expungement if that person was granted an expungement under this

subchapter at any time in the 10 years immediately preceding application.

(5) A person is not eligible for expungement under this subchapter if that person is currently serving a term of

incarceration. parole, or probation.

A prior or subsequent conviction under § 904(e) or (f) of Title 4 (regarding underage possession or

consumption of alcohol) or a conviction under § 4764(c) of Title 16 (regarding underage possession of persanal use

guantity of marijuana) does not operate as a bar to eligibility for discretionary or mandatory expungement under this

subchapter.
(h) A prior or subsequent conviction of a Title 21 offense does not operate as a bar to eligibility for discretionary
or mandatory_expungement under this subchapter, unless it is a conviction under § 4177 or § 4177M of Title 21,

(i} Nothing in this subchapter is intended to operate to expand or limit the availability of expungement set forth in

any other part of the Code.

(i) The grant of an expungement under this subchapter does not nullify any provision of an active protection from

abuse order,

(k) To be eligible for an expungement under this subchapter, all fines, fees, and restitution associated with &

conviction must be paid. However, if an outstanding fine or fee is not yvet satisfied due to reasons other than willful
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81 noncompliance, but the person is otherwise eligible for an expungement. the court may grant the expungement and waive

82 the fines or fees or convert outstanding financial obligations to a civil judgement.

83 Section 3. Amend § 4373, Title 11 of the Delaware Code by making deletions as shown by strike through and
84  insertions as shown by underline as follows:

85 § 4373. Mandatory expunsement; expungement; application through SBI.

86
87
88
89
90

91

92

93 Bureau of Identification under this section. the Bureau shall expunge all charges relating to a case if one of the following

94 applies:

95 (1) The person was arrested or charged with the commission of | or more crimes and the case is ferminated in

96 favor of the accused.

97 (2) The person was convicted of 1 or more violations relating to the same case. 3 vears have passed since the

98 date of conviction. and the person has no prior or subsequent convictions.

99 (3) The person was convicted of 1 or more misdemeanors, or a combination of 1 or more misdemeanors and 1
100 or more violations. relating to the same case. 5 vears have passed since the date of conviction. and the person has no
101 prior or subsequent convictions.

102
103
104
105
106
107
108
109
110
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111

112 proceedingswhich-are-the-subject-of the-order~that-thersisno-record: Exclusions. In addition to the exclusions under §

113 4372(f) of this title. the following misdemeanor convictions are not eligible for mandatory expungement under this section:

114 (1} “Misdemeanor crimes of domestic violence”, as defined in § 1448 of this title.

115 (2) Offenses where the victim is a child,

116 (3) Offenses where the victim is a “vulnerable adult”, as defined in § 1103 of this title.

117 {3} Any misdemeanor set forth in subparts A, B. C. or F of Subchapter VI of Chapter 5 of this title.

118

119

120

121

122

123

124

125

126

127

128

129

130

131

132 {2 Operation-of-a-vessel-or-boat-whileunder-the-influenecepursuantto-§ 2302-of Title 23- If more than |

133 case or arrest is eligible for expuneement under this section. it may be combined into a single application for

134 expungement.

135 (d) A

136

137

133

139  that-does—notinclude-the—apphicants—criminalhistory—withowi—further notice—to—the—applieant:_The State Bureau of

140 Identification shall promulgate procedures and forms relating to the implementation of this section.
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the purposes-providedin-$-4376{a)y-ofthistitle: [Repealed.

Section 4. Amend § 4374, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline and redesignating as follows:

§ 4374, Discretionary expungement: expungement: application to court.

Upon petition to the appropriate court designated in subsection (c) of this section. an expungement may be granted if the

applicant meets one of the following:

(1) Was convicted of 1 or more misdemeanors other than those listed in § 4373(b) of this title relating to the

same case and at least 3 vears have passed since the date of conviction or the date of release from incarceration.

whichever is later. and the person has no prior or subsequent convictions.

(2) Was convicted of 1 or more misdemeanors listed in § 4373(b) of this title relating to the same case and at

least 7 vears have passed since the date of conviction or the date of release from incarceration. whichever is later, and

the person has no prior or subsequent convictions.

{3} Subject to subsection (b) of this section, was convicted of a felony and at least 7 vears have passed since

the date of conviction or the date of release from incarceration. whichever is later. and the person has no prior or

subsequent convictions.

(b) Exclusions. In addition to the exclusions under § 4372(f) of this title. a person is not eligible for discretionary

expungement under this section if the person was convicted of any of the following crimes:
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172

173

174

175

176

177

178

179

180

181

182

183

184

185

186

187

188

189

190

191

192

193

194

195

196

197

198

199

{11 A Title 11 felony listed in § 4201{c) of this title.

(2} Section 1136 of Title 16.
(3) Section 3913 of Title 31.

(4) A “felony conviction involving physical or sexual assault crimes™ as defined in § 309 of Title 31

(regarding the Beau Biden Child Protection Act).

(¢} Venue. If all of the charges and convictions sought to be expunged were disposed of in Family Court. a petition

under this section must be filed in the Family Court for the county where the most recent case was terminated. If any of the

charges or convictions were not disposed of in Family Court, a petition under this section must be filed in the Superior

Court for the county where the most recent case was terminated,

(d) Jurisdiction and authority. Where an expungement petition propetly before the Family or Superigr Court is

oranted. the expungentent order applies to any record, including arrest records. relating to any charge in that case held by

any court or law-enforcement agency in this State.

{b)_(e) After the petition requesting expungement is filed with the Superior Gewt-_or Family Court. the petitioner
shall cause a copy of the petition to be served upon the Attorney General, who may file an objection or answer to the
petition within 30 days after it is served on the Attorney General. The petitioner shall attach a copy of that petitioner's
criminal history as maintained by the State Bureau of Identification to any petition requesting expungement filed pursuant

te- under this section. The Court shall summarily reject any petition for expungement that does not include the petitioner's

criminal history.

e} (f) Unless the Court believes a hearing is necessary, petitions shat- are to be disposed of without a hearing. If

the Court finds that the continued existence and possible dissemination of information relating to the arrest of the petitioner
causes, Or may cause, circumstances which constitute a manifest injustice to the petitioner, it shall enter an order requiring
the expungement of the petiee- law-enforcement and cowrt records relating to the charge or case. Otherwise, it shall deny
the petition. The burden shal-be_is on the petitioner to allege specific facts in support of that petitioner's allegation of
manifest injustice, and the burden sha-be_is on the petitioner to prove such manifest injustice by a preponderance of the

evidence.

Attorney General or the Attorney General's designee pursuant—+to_under subsection ¢e)_(h) of this section shall-_ must be

granted by the Court.
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€8)_(g) The State shall-be— is made party defendant to the proceeding, Any party aggrieved by the decision of the
Court may appeal, as provided by law in civil cases.

{)_(h) Notwithstanding any provision of this subchapter or any other statute or rule to the contrary, the Attorney
General or the Attorney General's designee responsible for prosecuting a criminal action may petition the Court fo expunge
the instant arrest record of a defendant if at the time of a state motion to dismiss or entry a nolle prosequi in the case, the
prosecutor has determined that the continued existence and possible dissemination of information relating to the arrest of
the defendant for the matter dismissed or for which a nolle prosequi was entered may cause circumstances which constitute

a manifest injustice to the defendant.

& ()X1) Notwithstanding any provision of this subchapter or any other statute-er—rule- law to the contrary, the

peliee- law-enforcement agency records and the court records relating to any charge set forth in Title 21, or in any county or

municipal code, ordinance, or regulation which is the same as, or equivalent to, any Title 21 offense, shall-_may not be

expunged parsuantto— under this subchapter unless the charge er—charses—is one of those specifically enumerated in
paragraph £2X2) (i)(2) of this section.

(2) Discretionary expungement pursuant—se— under this section shall-be— is applicable when otherwise

appropriate for the following Title 21 offenses, or any county or municipal code, ordinance, or regulation which is the

same as, or equivalent to, any of the following Title 21 effensespecified-herein: offenses:

a. Driving after judgment prohibited, pussuant-te- under § 2810 of Fide24; Title 21.

b. Reckless driving, pursuantte- under § 4175 of Fitle-24: Title 21,
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240

241
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244

245

246

247

248

249

250

251

252

253

254

255

256

257

258

259

¢. Operation of a motor vehicle causing death, pursuant-to- under § 4176A of Fitle 24 Title 21,

d. Driving underthe-influencepursuantio-§-4H177 of Title-21:-or [Repealed.]

drags-prsuant-to-§- 417 Mot Fitle 21, {Repealed.]

@) The Superior Court_and Family Court shall establish a reasonable fee schedule for the filing of a petition of

expungement pasuast-te- under this section.

Section 5. Amend § 4375, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 4375, Discretionary expungement following a pardon.

(a) Notwithstanding any provision of this subchapter or any other law to the contrary, a person who was convicted

ter-_crime who is
thereafter unconditionally pardoned by the Governor may request a discretionary expungement prrsuant-to-the-procedures

set-forthin_under § 4374 of this title. The-burden—shall-be—on-the-petitioner—to-allegespecifie-facts—in—support-of-that

(6)-Coercionpursuant-to-§-79of this title- [Repealed.
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Section 6. Amend § 4376, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 4376. Disclosure of expunged records.

(a) Except for disclosure to law-enforcement officers acting in the lawful performance of their duties in
investigating criminal activity or for the purpose of an employment application as an employee of a law-enforcement
agency, it shall-be- is unlawful for any person having or acquiring access to an expunged court or peliee- law-enforcement
agency record to open or review it or to disclose to another person any information from it without an order from the cowrt
which ordered the record expunged. In addition to such other lawful purposes as may be prescribed by statute- law or
otherwise, criminal justice agencies shall have access to records of expunged probations before judgment and past
participation in the First Offenders Controlled Substance Diversion Program or a court-supervised drug diversion program
for the purpose of determining whether a person is eligible for a probation before judgment, as-setforth-in_ under § 4218 of
this title;-erfor- title: participation in the First Offenders Controlied Substance Diversion Program, as-set-ferth-in_under §
4767 of Fitle16-eefor Title 16: or participation in a court-supervised drug diversion program.

(b) Where disclosure to law-enforcement officers in the lawful performance of their duties in investigating
criminal activity is permitted by subsection (a) of this section, such disclosure shali-apply— applies for the purpose of
investigating particular criminal activity in which the person, whose records have been expunged, is considered a suspect
and the crime being investigated is a felony or pursuant to an investigation of an employment application as an employee of
a law-enforcement agency.

{c) Nothing contained in this subchapter shat-reguire- requires the destruction of photographs or fingerprints taken
in connection with any felony arrest and which are utilized solely by law-enforcement officers in the lawful performance of
their duties in investigating criminal activity.

(d) Nothing hereinshall-require- contained in this subchapter requires the destruction of court records or records of
the Department of Justice. However, all such records, including docket books, relating to a charge which has been the
subject of a destruction order shal- must be so handled to ensure that they are not open to public inspection or disclosure.

(&) An offense for which records have been expunged pursuant-to- under this subchapter shalt- does not have to be
disclosed by the person as an arrest for any reason.

(f) Any person who violates subsection (a) of this section shal-be-_is guilty of a class B misdemeanor, and shabl
must be punished accordingly.

(£) The State Bureau of Identification shall make available to criminal justice agencies such electronic records as

will enable criminal justice agencies to determine whether a person who seeks to participate in the First Offenders
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Controlled Substance Diversion Progtam-oeto- Program, obtain a probation before judgment dispesition-er-te-_ disposition.

or participate in a court-supervised drug diversion program has done so before and had the record expunged.

Section 7. Amend § 4377, Title 11 of the Delaware Code by making delstions as shown by strike through and
insertions as shown by underiine as follows:

§ 4377. Notification to federal government.

Upon the granting by the court for an order for the expungement of records in accordance with this subchapter, a
copy of such order shall- must be forwarded to the federal Department of Justice.

Section 8. Amend § 787, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

(j) Application for pardon and petition to expunge; motion to vacate conviction and expunge record. —

(3) Notwithstanding any provision of Chapter 43 of this title or any other law to the contrary, any person
filing a motion under paragraph (j)(2) of this section in Superior Court or Family Court may also seek in that motion
expungement of the criminal record related to such conviction. If the court grants the motion to vacate the conviction
under paragraph (j)(2) of this section and the movant also requested expungement, the court’s order shall require
expungement of the police and court records relating to the charge and conviction. Such order shall contain a statement
that the expungement is ordered pursuant to this paragraph and, notwithstanding any limitations to the contrary, that
the provisions of §§ 4374(5; 4372(e), 4376 and 4377 of this title apply to such order.

(4) Notwithstanding any provision of Chapter 43 of this title or any other law to the contrary, any person filing
in Court of Common Pleas a motion under paragraph (j)(2) of this section may, upon the Court of Common Pleas' entry
of an order granting the motion to vacate, file a petition in the Superior Court seeking expungement of the criminal
record related to such conviction and attaching to the petition a certified copy of the Court of Common Pleas' order
granting the motion to vacate. Upon finding that the Court of Common Pleas entered an order under paragtaph (j)(2) of
this section, the Superior Court shall enter an order requiring expungement of the police and court records relating to
the charge and conviction. Such order shall contain a statement that the expungement is ordered pursuant to this
paragraph and, notwithstanding any limitations to the contrary, that the provisions of §§ 4374(£); 4372(e). 4376 and
4377 of this title apply to such order.

Section 9. Amend § 1025, Title 10 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 1025, Expungement of adult police and court records.
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If a person is chareed with or convicted of a crime in Family Court, expungement may be soueht under Subchapter

VIl of Chapter 43 of Title 11.

Section 10. Amend § 904, Title 4 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by undetline as follows:

§ 904. Offenses concerning certain persons.

(o) Any person who was convicted of a first offense under subsections (¢) and (f) of this section or the same
offense under any county or municipal code, ordinance, or regulation and who was under the age of 21 at the time of the
offense may, upon reaching the age of 21, apply for an expungement of the record of the conviction and any indicia of
atrest to the court in which the person was convicted. For violations of subsection (¢) or (f) of this section, an order granting
such expungement shall issue upon proof that the person has reached the age of 21, unless the person has failed to comply
with the sentencing order or the person has another charge under this section, or under the same offense under any county
or municipal code, ordinance, or regulation, which remains outstanding. Upon issuance of the order of expungement, the
records of the conviction and any indicia of arrest shall be dealt with in accordance with the procedures specified in §§

4373(e)r4374-and-4375 Subchapter VII of Chapter 43 of Title 11, Nothing in this section shet-prehibit prohibits the Family

Court from expunging a record of conviction as otherwise provided by law. The application for or granting of a pardon
pursuant to under §§ 4361 through 4363 4364 of Title 11 shalt does not prohibit an expungement under this section. All
sentencing orders for violations of this section by persons under the age of 21 at the time of the offense shall state that the
record of the conviction may be expunged upon reaching the age of 21 and thereafter. The civil filing fee shall apply to
applications for expungement plus a $100 fee payable to the State Bureau of Identification for administrative costs.

Section 11. Amend § 4764, Title 16 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 4764. Possession of marijuana; class B misdemeanor, unclassified misdemeanor, or civil violation [For
application of this section, see 80 Del, Laws, c. 38, § 6]

(i) Any person who was convicted of a single criminal offense under subsection (c) of this section and who was
under the age of 21 at the time of the offense may, upon reaching the age of 21, apply for an expungement of the record of

the conviction and any indicia of arrest to the cowt in which the person was convicted. For violations of subsection (c) of
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this section, an order granting such expungement shall issue upon proof that the person has reached the age of 21, unless
the person has failed to comply with the sentencing order or the person has another charge under this section which remains
outstanding. Upon issuance of the order of expungement, the records of the conviction and any indicia of arrest shall be

dealt with in accordance with the procedures specified in $§-4373{e}-4374and-4375 Subchapter VII of Chapter 43 of Title

11. Nothing in this section shal-prehibit-theFamilyCourt_prohibits a_court from expunging a record of conviction as
otherwise provided by taw. The application for or granting of a pardon pursuant-te-under §§ 4361 through 4363 4364 of
Title 11 shall- does not prohibit an expungement under this section, All sentencing orders for violations of this section by
persons under the age of 21 at the time of the offense shallnust state that the record of the conviction may be expunged
upon reaching the age of 21 and thereafter. The civil filing fee shall-apply applies to applications for expungement plus a
$100 fee payable to the State Bureau of Identification for administrative costs.

Section 12. This Act takes effect 180 days after its enactment into law.

Section 13. This Act is to be known as the Adult Expungement Reform Act.

SYNOPSIS

In our modern society, a criminal record can limit a person’s opportunities and the quality of life they can achieve
for themselves and their families for years, and even decades, after that person has completed the terms of the criminal
sentence imposed. Even the existence of an arrest record with no conviction can limit job opportunities, housing, access to
higher education, credit, and access to jobs that require professional licensing.

The General Assembly has expanded the availability of expungement for juvenile adjudications of delinquency
quite dramatically in recent years, in recognition that people can and do change and move beyond mistakes of their past.
The intent of this Act is to extend that same recognition to sorne categories of adult records of arrest and conviction.

At present, Delaware allows adults to petition to have a record expunged in only 2 circumstances: (1) for an arrest
that did not lead to conviction and (2) after a pardon is granted — but for certain misdemeanor offenses only.

Under this Act, a person may have a record expunged through a petition to the State Bureau of Identification (SBI)
for (1) charges resolved in favor of the petitioner; (2) a record that includes violations only after the passage of 3 years; and
(3) after 5 years for some misdemeanors. Excluded from this SBI-only expungement process are convictions for any
misdemeancr crimes of domestic violence, or misdemeanor crimes where the victim is a child or a vulnerable adult.
Allowing expungements for arrests without convictions and minor, isolated convictions through an application to the SBI
will ease the burden on the courts and the Board of Pardons,

This Act also provides that the court may grant a petition for expungement upon a showing of “manifest injustice”
in the following situations: (1) 3 years have passed since the date of a single misdemeanor conviction; (2) a person has a
single conviction in a felony case, and 7 years have passed from the date of conviction or release from incarceration,
whichever is later; (3} 7 years have passed since conviction or release from incarceration on misdemeanor domestic
violence or misdemeanor conviction with child or vuinerable adult victim. A felony conviction for any of the following
crimes is not eligible for expungement through this court process: Title 11 violent felonies; 16 Del C. § 1136; 31 Del C §
3913; any “felony conviction involving physical or sexual assault crimes™ as defined in the Beau Biden Child Protection
Act. A conviction for unlawful sexual contact third degree may not be expunged through the court-only process. The
Department of Justice will have an opportunity to state its position on the expungement petition to the court, and is
empowered to seek input from any victim in the case.

In all cases, the applicant for expungement must have no prior or subsequent convictions {other than fraffic
offenses, and underage alcohol or marijuana possession) in order to be eligible. Any person who applies for relief under this
section, must essentially be a first offender in order to be eligible. A person is not allowed to apply for expungement under
this process if an expungement has been granted within the last 10 years. Fines, fees, and restitution must be paid before an
expungement may be granted; however, courts are empowered to waive outstanding fines or convert them to a civil
judgement if they are unpaid for reasons other than willful noncompliance,

Most Title 21 (traffic offenses), including DUI, are ineligible for expungement under this Act. However, traffic
offenses (other than DUIs) will also not operate as a bar to the expungement of other charges.

The Act also removes all limitations on the availability of court-ordered expungement after a pardon.
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The Act strikes provisions in Title 10 relating to expungement of adult records in Family Court and consolidates
them with the Title 11 expungement provisions. Conforming changes are made to cross-references in Title 4 and 16.
Implementation of the Act is delayed for 180 days to allow State agencies to prepare necessary procedures and

forms.
Finally, this Act is to be known as the Adult Expungement Reform Act.

Author: Senator Brown
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SPONSOR: Sen. Brown & Sen. Townsend & Rep. Griffith &
Rep. Longhurst & Rep. Dorsey Walker & Rep. Lynn
Sen. Hansen; Rep. Heffernan

DELAWARE STATE SENATE
150th GENERAL ASSEMBLY

SENATE BILL S T3 gO]

AN ACT TO AMEND TITLE 10, TITLE 11, AND TITLE 21 OF THE DELAWARE CODE RELATING TO FINES,
COSTS, PENALTIES, AND FORFEITURES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend § 1009, Title 10 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 1009. Adjudication; disposition following adjudication; commitment to custody of Department of Services for
Children, Youth and Their Families; effect.
{c) Following an adjudication in which the Court declares that a child is delinquent, it may:
{19} Notwithstanding any provision of law or court rule to the contrary, and except for any assessment
imposed pursuant to Chapter 90 of Title 11, waive or suspend payment of any fine, eest cost, or penalty assessment,
including those otherwise deemed mandatory or not subject to waiver or suspension, as part of the sentence imposed on

a delinquent child. When imposing. waiving. or suspending payment of any fine. cost, or penaity assessment as part of

the sentence imposed on a delinquent child, the Court shall consider the child’s ability to pay under § 4104(a) of Title
11,
Section 2. Amend § 4101, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 4101. Payment of fines, eests costs, assessments, and restitution upon conviction.

(a) On conviction upon indictment or information for any crime or offense, ali-the-costs-shall- be-paid bythe party

eonvicted: a defendant must pay all costs imposed by a court.

(b)(1) hmmediately—upon-impesitionbya

restitution-or-al-3-assessed-by-thesentence. When a court’s sentence includes a fine, fee. cost, assessment. or restitution,

the full amount imposed becomes a judgement against the defendant immediately upon sentencing, For purposes of this
chapter. “court” includes the Superior Court, Court of Common Pleas, Family Court. Justice of the Peace Court, and a

municipality’s alderman’s or mayor’s court.
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(2) Such A judgment shallbe under this subsection is immediately executable, enforeeableand/or enforceable,
or transferable by the State or by the vietim to whom such restitution is ordered in the same manner as other judgments
of the court.

{3) If not paid promptly upon its imposition or in accordance with the terms of the order of the court, or
immediately if so requested by the State, the clerk or Prothonotary shall cause the judgment to be entered upon the civil
judgment docket of the court; provided, however, that where a stay of execution is otherwise permitted by law such a
stay shall may not be granted as a matter of right but only within the discretion of the court.

{4) If the court imposing any a sentence to pay a fine;eosts;restitution-er-all-3 fine. fee, cost, assessment, or

restitution has-ne does not have a civil docket for the enfry of a judgment, then sueh the court may immediately transfer
sueh the judgment to the civil judgment docket of an appropriate court, as shall-be determined by the court imposing
sueh the sentence.

(5) Judgments docketed pursuani-te under this subsection shall-be are exempt from the provisions of § 4711 of
Title 18 which mandate the expiration of judgments, and which require the renewal of such judgments.

(kY1) A state. county. or municipal law enforcement agency or a volunteer ambulance company. as defined under

paragraph (j)(4) of this section, shall calculate and report the fotal sum the law enforcement agency or volunteer ambulance

company received under this chapter from fines, forfeitures. and court costs, and the percentage of its annual operating

budget that the total sum represents.

(2) A state, county, or municipal law enforcement agencv or a volunteer ambulance company shall

disagereeate the total sum calculated under paragraph (k)(1} of this section into the sum it received based on violations

of traffic. State. county, or municipal ordinance. violation. misdemeanor, and felony offenses. The county or municipal

law_enforcement agency or volunteer ambulance company shall include its findings_in the report required under

paragraph (k)(1) of this section.

(3) A _state, county. or municipal law enforcement agency or a volunteer ambulance company shall make the
report required under paragraph (k)(1) of this section available on its website,

(N(1) A state. county., or municipal government shall calculate and report the total sum it received under this

chapter_from_fines, forfeitures, and court costs, and the percentage of its annual operating budget that the total sum

represents.

(2} A state, county, or municipal government shall make the report required under paragraph (N(1) of this

section available on its website.
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Section 3. Amend § 4104, Title 11 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by underline as follows:

§ 4104. Fines, eosts fees. costs. assessments, or restitution; how collected; holdingoperatoris-Heense-asseeurity-for

payment suspending driver’s license for nonpayment prohibited.

{(a) Before imposing fines. fees, costs, or assessments upon a defendant, a court shall consider the defendant’s

ability to pay the fines, fees, costs. or assessments imposed. A _court may not presume that a defendant is able to pay fines,

fees, costs, or assessments. Nothing in this section may be construed to create or expand any substantive right to the

appointment of counsel.

(1) A defendant is entitled io a hearing on the defendant’s ability to pay fines, fees. costs. and assessments.

a. A court shall enact rules or administrative orders to_govern an ability to pay hearing under this

paragraph (a)(1) of this section.

b. At least 10 business davs before a defendant’s abilitv to pay hearing, the court shall provide the

defendant written notice of the opportunity to provide proof relevant to the courts’ determination of the

defendant’s ability to pay.

¢. In determining ability to pay. the court shall consider the defendant’s efforts to earn money, secure

employment, and borrow money, as well as any limitations on the defendant’s ability to engage in such efforts due

to homelessness. health and mental health issues. temporary and permanent disabilities, limited access to public

transportation, limitations on driving privileges, existing court ordered financial obligations, and other relevant

factors.

d. A defendant who qualifies for the services of the Office of Defense Services, receives Medicaid,

Medicare, TANF, SSL SSD. SNAP., Low Income Utilities Assistance. earns less than 125% of the federal poverty

guidelines, or is homeless is presumptively unable fo pay fines, fees, costs. and assessments. Absent a showing by

clear and convincing evidence of the defendant’s ability to pay. a court shall waive. suspend. or modify all fines.

fees. costs. penalties. or assessments for a defendant who is presumptively unable to pay at the time of sentencing.

1. Notwithstanding any law or court rule to the contrary, the court may waive, suspend, or modi

payment of any fine, fee. cost, penalty, or assessment, including those otherwise deemed mandatory or not

subject to waiver or suspension when the court finds the defendant is not able to pay.
2. The court may waive, suspend. or modify fines imposed before [the effective date of this Act].

e. At an ability to pay hearing. a defendant has the right to be represented by counsel, to cross-examine

witnesses. and to present evidence,
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f. A defendant may waive an ability to pay hearing if a court finds that the waiver is knowingly,

intelligentlv. and voluntarily made.

g. A defendant’s ability or inability to pay fines, fees, costs. and assessments may not influence a court’s
decision whether to impose a custodial or probationary sentence.
{2) If a court finds that a defendant s able to pay fines, fees. costs, and assessments, the court may not impose

an amount that exceeds 1 day of the defendant’s pay.

{3) A court shall advise a defendant on the record and in writing of the financial obligations and the possible

sanctions for noncompliance.

(b){1) When a court imposes a fine, eosts fee, cost, agsessment, or restitution upon a defendant, the court erjustice

of-the-peace-may-direct-asfollews may order any of the following:

1) a. That the defendant pay the entire amount at the time sentence is #mpesed: imposed.

€23 b. That the defendant pay a specified portion of the fine, eests fee. cost, assessment, or restitution at

designated periodic intervals;-and-insuech-ease intervals. The court may direet order that the fine, eests fee. cost,

assessment, or restitution be remitted to a probation officer who shalt must report to the court, at such periods as
the court may direct, any failure to comply with the erders;-or court’s order.

€3} ¢. Where the defendant is sentenced to a period of probation as well as to pay a fine, eests—er

restitution fee, cost, assessment, or restitution, that payment of the fines, eests-er-restitutionshall-be fees. costs,

assessments. or restitution is a condition of the probation.

{2)a. A court may not impose an additional fee for any of the following:

1. The payment of a fine, fee, cost, assessment. or restitution that is made at desionated periodic

intervals.

2. A late payment of a fine, fee, cost, assessment. or restitution.

3. Supervision by probation of the pavment of a fine. fee, cost, assessment, or restitution.
4, The defendant’s request for an ability to pay or work hearing.

b. A court may not charge interest for a payment of a fine, fee, cost, assessment, or restitution that is

made late or at designated periodic intervals.

(3) The Supreme Court, or its designee, shall develop policies and procedures that enable the courts to provide
defendants with a statewide aggregate total of the amount owed in fines. fees. costs, penalties, assessments, and

restitution across all courts and countfies: information as to the payment amounts and due dates across all courts and
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counties; and a payoff fisure, on request. The Court shall implement these policies and procedures no later than April

{c){1) Amy A court may-in-its-diseretion; may direct any person a defendant sentenced to pay a fine-orrestitution

fine, fee, cost, assessment, or restitution upon conviction of a crime, who is employed within this State or by a Delaware

resident or employer, to execute an assignment of a specified periodic sum not to exceed +3-of the-persen's-total-carnings;

which-assicnment-shall 25% of the defendant’s disposable earnings or the amount by which the defendant’s disposable

gamings are greater than 30 times the federal minimum_ wage, whichever is lesser. For purposes of this _subsection,

“disposable earnings” means the amount of an individual’s earnings left after legally required deductions are made. The

assignment must direct the persen!s defendant’s employer to withhold and remit that amount to this State up to the total of

the fine, costs fee, cost, assessment, and restitution imposed.

(2) An assignment of earnings executed in-accordanee-with under this subsection shel-be is binding upon an
employer in the same manner as an attachment of wages pueseantte under Title 10, except that an assignment need be
filed only once with the defendant’s employer who shall make the withholding and remittances until the full amount is
paid. An amount of total earnings consistent with federal law may be assigned. An—employer—shall-takene A
defendant’s employer may not take an action against an-emplevee a defendant who has executed an assignment, and
the penalty imposed upon an-employee a defendant solely because of an assignment under this subsection shall must be
in accordance with the manner set forth for attachments.

(d) For purposes of ensuring the payment of fines, restitution fees, costs, assessments, and restitution, and the

enforcement of any orders imposed under this section, the court shall retain jurisdiction over the—eemvictedpersen 2

defendant unti] anyfine-or a fine, fee, cost, assessment. or restitution imposed shall-have-been is paid in full, The court may
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write off the fines, eests fees, costs, assessments. and restitution of amy-cenvieted—person a defendant when the court

receives evidence that sueh-persen the defendant is deceased.

defendant: Neither the Division of Motor Vehicles of the Department of Transportation nor a court may suspend a

defendant’s driver’s license as a penalty for nonpayment of a fine, fee, cost, assessment, or restitution.

(1) A defendant whose_driver’s license was suspended before [the enactment date of this Act] only as a

penalty for nonpavment of a fine, fee. cost, penalty. assessment, or_restitution is eligible for restoration of the

defendant’s driving privileges.

(2) The Division of Motor Vehicles of the Department of Transportation shall develop policies and procedures

to implement the restoration of driving privileges under paragraph (e)(1} of this section. The Division shall implement

these policies and procedures by April 1, 2020,

(3} A defendant who seeks to restore the defendant’s driving privileges under paragraph (e)(1) of this section

may not be required to pay a fee to do so.
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170 Judge-A court may not charge a penalty. assessment, or fee to a defendant for the cancellation of a capias issued

171 due to the defendant’s nonpayment of a fine, fee. costs, assessment, or restitution.
172
173
174
175
176
177
178

179

130

181 paid: A court shall waive a defendant’s outstanding fines. fees. costs, and assessments 10 years after the later of one of the

182 following:

183 (1) The imposition of the fine, fee. cost, or assessment.

184 (2) The defendant’s release from imprisonment.

185 (h)({1)

186

187

188 ions A court shall collect and report

189 annually all of the following data:

190 a. The amount of fines, fees. costs. assessments, or restitution imposed and collected by the court.
191 disaggregated by those deemed unable to pay and all other defendants.
192 b. The methods used by the court to collect the fines, fees. costs, assessments. or restitution imposed,
193 c¢. The disbursement of collected fines, fees, costs, assessments. or restitution.
194 d. The costs of collecting the fines, fees. costs, assessments. or restitution imposed.
195 e. The number of waivers based on defendants’ inability to pay a fine, fee, cost, or assessment.
196 f. The number of revocations of probation for failure to pay a fine. fee, cost, assessment. or restitution.
197 g. The number of defendants referred to the work referral program under § 4105(b) of this title.
198 k. The number of contempt charges issued for failure to complete work referral under § 4105(b)(7) of this
199 title.
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200

201

202

203

204

205

206

207

208

209

210

211

212

213

214

215

216

217

218

219

220

221

222

223

224

225

226

227

228

229

(2) A court shall analyze the data under paragraph (h)(1) of this section to identify disparities in race. gender,

or ethnicity. The court shall include its findings in the repoit required under paragraph (h)(1) of this section,

{3) A court shall make the report required under paragraph (h)(1)_of this section available on the court’s

website.
Section 4. Amend § 4105, Title 11 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:
§ 4105. Default in payment of fine; inability to pay.

(a) Ne-persen A courf may not order a defendant sentenced to pay a fine, eests fee. cost, assessment, or restitution

upon conviction of a crime shel-be-ordered to be imprisoned in default of the payment of such fine, eests fee, cost,
assessment. or restitution.

(b)(1) Where a persen defendant sentenced to pay a finereests;restitution-orall-3 fine, fee, cost, assessment, or

restitution, on conviction of a crime is unable or fails to pay such fine-cests;restitution-or-atk-3 fine, fee, cost, assessment,
or restitution, at the time of imposition of sentence or in accordance with the terms of payment set by the court, the court
may order the person defendant to report at any time to the Commissioner of the Department of Correction, or a person
designated by the Commissioner, for work for a number and schedule of hours necessary to discharge the fine, eests fee,
costs, assessment, or restitution imposed.

a. A court may not presume that a defendant is able to work to repay the defendant’s fines. fees, costs,

assessments, or restitution.

b. A court shall conduct a hearing as to the defendant’s ability fo work to repay the defendant’s fines.

fees. costs. assessments. or restitution. A court shall enact rules or administrative orders to govern an ability to

work hearing under this paraeraph (b)(1} of this section.

¢. At an ability to work hearing a defendant has the right to be represented by counsel. to cross-examine

witnesses, and to present evidence. Nothing in this paragraph (b)}(1)c. of this section may be construed to create or

expand any substantive right to the appointment of counsel.

d. A defendant may waive an ability to work hearing if a court finds that the waiver is knowingly,
intelligently, and voluntarily made.

e. In determining ability to participate in work referral. a court shall consider any limitations on the

defendant’s ability to engage in work programs due to homelessness. health and mental health issues. temporary

and permanent disabilities. limited access to public fransportation, limitations on driving privileges. employment,

and other relevant factors.
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230

231

232

233

234

235

236

237

238

239

240

241

242

243

244

245

246

247

248

249

250

251

252

253

254

255

256

237

258

f. A court mavy waive or modify the number of hours necessary to discharge the fines, fees, costs
assessments, or restitution imposed. The court may accept the completion of any of the following in lieu of work
hours:

1. Educational programming.

2. Parenting courses.

3. Defensive driving courses.

4, Participation in other court ordered programs.

5. Participation in programs that are mandated as a condition of the receipt of public services.

(2) For purposes of this section, the hourly rate shall must be established in accordance with the then

prevailing federal or state minimum wage, whichever is more, and shalt must be used in computing the amount

credited to any-person a defendant discharging fines, eests fees. costs, assessments. and restitution.

(3) In cases involving Justices of the Peace Courts, the Chief Magistrate thereof shall establish guidelines for
the number of hours of work which may be assigned and the Courts shall adhere to said these guidelines.

{4) The Department of Correction may approve public work assignments for eenvicted-persens defendants in
accordance with subsection (¢) of this section,—whereupon section. Once a public work assignment is approved. the
Comrmissioner, or a person designated by the Commissioner, may assign the-eenvieted-perser a defendant to work
under the supervision of any a state, eeunty county. or municipal agency or a nonprofif organization on any project or
assignment specifically certified for that purpose.

(5) The Department of Correction shall may not compensate any-eonvietedperson a defendant assigned to
work under the supervision of any a state, eounty county, or municipal agency or nonprofit organization. but But, the
Department shall credit sueh-person the defendant with the number of hours of satisfactory service,

(6) When the number of sueh hours of work performed by a defendant equals the number of hours imposed by

the court that sentenced the defendant, the Department of Correction shall certify this fact to the apprepriate court, and

the court shall proceed as if the fines, eests costs, and restitution had been paid in cash. Fines, eosts fees, costs
assessments, and restitution successfully worked off under this subsection shelt may not be considered as receivables
of the court, but the records shal must show the hours worked.

(7) Bailure A defendant’s failure to comply with an order of the court to participate in work referral made

pursuant-te under this section shall-be is punishable as civil contempt and all courts shall have the power to punish as a

civil contempt any-comvictedpersen a defendant who fails to comply with such an order,
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260
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263

264
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276

277

278

279

280

281

282

283

284

285

286

287

288

(8) Inthe-event-a-persen If a defendant serves all or part of a sentence of incarceration for contempt of court in
accordance with this subsection, the length of the sentence being in the court's discretion and based upon the amount of

the outstanding fines-and-eosts fines, fees, costs, and assessments, the court shall cancel all or part of the finesand

easts fines, fees, cosfs, and assessments. The amount of fines-and-eests fines, fees. costs. and assessments cancelled

shall must be commensurate with the amount of the time served.

(9) For any offense in which the penalty is civil, a court may order a perser defendant to report to the
Commissioner of the Department of Correction, or a person designated by the Commissioner, for work under this
subsection and consistent with the procedures of this subsection until the civil penalties and costs are discharged.
Notwithstanding paragraph (b)(7) of this section, a persen's defendant’s failure to participate in work ordered under
this paragraph is not punishable as contempt of court. A persen's defendant’s failure to participate in work ordered
under this paragraph may result in the transfer of the judgment to the Office of State Court Collections Enforcement to
be collected according to § 4104 of this title,

(c) Any-aseney-of the Statecounty-or-any-munieipality A state, county, or municipal agency or asy a nonprofit
organization approved by the court may submit public work projects or proposed assignments to the Department of
Correction for certification as approved public work projects under this section. Upon certification by the Department, the

Department shall notify the agency or nonprofit organization will-be-netified and the Commissioner of the Department of

Correction will-be-autherized-+e may begin to assign cenvicted-persens defendants to the certified project or assignment.
(d) Notwithstanding subsection (a) of this section, where a defendant sentenced to be imprisoned is ordered to pay

a finecostsrestitutionorall 3 fine, fee, cost, assessment, or restitution, the court may order an additional sentence of

imprisonment in lieu of requiring the payment of the finer-eostsrrestitutionorall 3;provided; howeverthat-this fine, fec,

cost, assessment, or restitution. An additional sentence of imprisonment imposed under this subsection may not exceed 30

days, to be served concurrently er-conseeutively with the sentence originally impesed--as-the-court-may-order imposed.

Section 5. Amend § 2751, Title 21 of the Delaware Code by making deletions as shown by strikethrough and

insertions as shown by underline as follows:
§ 2751. Unlawful application for or use of license or identification card.
(r) Penalty. — Unless otherwise specifically provided for in Chapter 31 of this title, an individual who violates this

section shall be guilty of a class B misdemeanor and shall have that individual's driver's license andfor driving privileges
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290

291

292

293

264

295

296

297
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303

304
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306

307

308

309

3140

311

312

313

314

315

316

317

suspended for a period to be set by the Court, not to exceed 6 months. The foregoing sentence notwithstanding, an
individual who violates subsection (d), (e), (i) and/or {j) of this section by possessing or displaying a driver's license that
has been suspended or revoked by application of the following statutes shall be guilty of a violation only, provided that the
judicial officer adjudicating the charge or charges brought under subsections () and (j} of this section has made a factual
finding that the defendant was reasonably unaware the driver's license that defendant possessed or displayed had been
suspended or revoked:

Title 4, § 904()

Title 11, § 2106(c)

Fitle-H+§-4104{2)

Title 14, § 2730(c)(7) [repealed]

Title 14, § 4130(e)(1) [repealed]

Section 314(b) of this title

Section 709(j)(1) of this title

Section 2118(n)(1) of this title

Section 2703(d)(5) of this title

Section 2710{e)(5) of this title

Section 2724(b) of this title.

Section 6. Amend § 2731, Title 21 of the Delaware Code by making deletions as shown by strike through and
insertions as shown by underline as follows:

§ 2731. Duty of courts and police officers.

(b)

Section 7. Amend § 2732, Title 21 of the Delaware Code by making deletions as shown by strike through and

insertions as shown by undetrline as follows:

§ 2732, Mandatory revocation or suspension of license or refusal to renew or issue a duplicate license.
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332

(b) Upon receiving a record of the failure efaconvicted-persen—topayafine—costsor-both-as-deseribed—in-§
2731{b)-of thistitle—os—to timely complete a course of instruction pursuant to § 4175A or § 4177D of this title, the
Department or its successor, shall:

(1) If the convicted person is a resident of this State, forthwith suspend the convicted person's license until the

fine—costs-or-both-have beenpaidy-orthe court finds that the person has completed the necessary course of instruction

and paid all applicable fees; and

(2) If the convicted person is a nonresident of this State, forthwith suspend the convicted person's driving
privileges in this State and immediately advise the Motor Vehicle Administrator of the state wherein the convicted
person is a resident that the convicted person has failed te-pay-a-fine;costsor-bothr-or-to timely complete a course of
instruction pursuant to § 4175A or § 4177D of this title, and requesting that the convicted person's license to drive be

suspended until the-finercosts-or-both-have beenpaidowthe court finds that the person has completed the necessary

course of instruction and paid all applicable fees.
Section 8. Section 4104(b) through (h) of Title 11 as contained in Section 3 of this Act and Sections 5 through 7 of
this Act take effect immediately foilowing this Act’s enactment into law. Section 1, § 4104(a) of Title 11 as contained in
Section 3 of this Act, and Section 4 take effect on April 1, 2020. Section 2 takes effect on December 1, 2020.

SYNOPSIS

In 2017, 44,889 failure to pay warrants were issued for people who did not pay a fine, fee, cost, assessment, or
restitution imposed for a non-felony offense. In the first 6 months of 2018, there were a total of 5,807 admissions to
detention at all Level V facilities. Of these admissions, 129 were for failure to pay only and 595 were for failure to pay and
another charge. When a warrant is issued for nonpayment of 2 fine, courts currently may and do impose fees to cancel the
warrant. When defendants are late paying their fines, the courts’ clerks also must forward the defendant’s name to the
Department of Transportation’s Division of Motor Vehicles for license suspension.

This Act prohibits a court from suspending a driver’s license for nonpayment of a fine, fee, cost, assessment, or
restitution and from charging a penalty, assessment, or fee to a defendant for the cancellation of a warrant issued due to the
defendant’s nonpayment of a fine, fee, cost, assessment, or restitution. This Act also prohibits a court from imposing an
additional fee on a defendant for payments that are made at designated periodic intervals or late, or when probation is
ordered to supervise a defendant’s payment, Nothing in this Act precludes the court from filing contempt charges against
defendants who willfully fail to pay their fines imposed after their ability to pay hearing.

Further, this Act requires a court, before imposing a fine, fee, cost, or assessment, to determine if a defendant,
whether an adult or a juvenile, is able to pay the fine, fee, cost, or assessment. If the court determines that a defendant is not
able to pay, the court must determine if the defendant is able to participate in the work referral program. If the court
determines that a defendant is able to pay, the court may not impose a fine, fee, cost, or assessment that exceeds 1 day of
the defendant’s pay.

Additionally, this Act requires state, county, and municipal law enforcement agencies and volunteer ambulance
companies to calculate and report the total sum they receive from fines, forfeitures, and court costs and the percentage of
their annual operating budget that the total sum represents. Also, this Act requires Delaware courts to collect and report the
following data related to the fines, fees, costs, assessments, and restitution ordered to be collected:

(1) The total amount imposed and collected by the court.

(2) The methods used by the court to collect the amount.

(3) The disbursement of the amount collected.

(4) The costs associated with collecting the amount.
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(5) The number of waivers based on defendants’ ability to pay.

(6) The number of revocations of probation for failure to pay.

{(7) The number of defendants referred to the work referral program,

(8) The number of contempt charges issued for failure to complete work referral.

Finally, this Act makes technical corrections to conform existing law to the standards of the Delaware Legislative
Drafting Manual.
Author: Senator Brown
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