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1. INTRODUCTION

This Petition is submitted pursuant to section 302(a) of the Trade Act of 1974, as amended
(“the Act”), and it requests that action be taken under Sections 301(a) and (b) of the Act
(“Section 3017) to address the unjustified and unreasonable acts, policies, and practices of the
government of the People’s Republic of China (“PRC” or “China”) and PRC entities concerning
the production and shipment of illicit fentanyl and fentanyl precursors (hereinafter collectively
referred to as “fentanyl”) that burden or restrict U.S. commerce.! This Petition contains
information required by regulation to the extent it is reasonably available to Petitioner.? Petitioner
is Facing Fentanyl, a coalition of affected families and advocacy organizations including: Andrea
Thomas, Voices for Awareness; Jaime Puerta, V.O.1.D.: Victims Of Illicit Drugs; and James Rauh,
Families Against Fentanyl.

A. Overview

The PRC—its government and companies—is engaged in a devastating and unrelenting
attack on the United States through the export of illicit fentanyl, a lethal poison. There is ample

literature—objective and unrefuted studies—that demonstrate the extent to which the PRC’s

! Petitioner is confident that Office of the United States Trade Representative (“USTR”) has the authority to
investigate the PRC’s acts, policies, and practices under § 2411 (a) and/or (b). Petitioner would be glad to engage with
USTR to discuss the optimal legal path forward under the Act to compel the PRC to end its harmful conduct, whether
it is under (a) or (b).

2 See 15 C.F.R. § 2006.1(a). Specifically, this Petition (1) identifies the petitioner and the economic interest of
the petitioner directly affected by the acts, policies, and practices discussed in this Petition (Pts. .B and VII, infra);
(2) describes the rights of the United States being violated as well as the acts, policies, and practices that are actionable
under Section 301 (Pts. 1B, II, III, V, and VI infra); (3) describes the foreign policies, acts, and practices that are
actionable—even if these are not set forth as laws or regulations (Pts. [.B and VI, infra); (4) identifies the foreign
country with whom the United Staes has an agreement under which petitioner is asserting rights claimed to be denied
or whose acts, policies and practices are subject of the petition—namely, China (passim); (5) describes the products
and services which are subject to the act, policy or practice of the foreign government—namely, fentanyl—which has
an impact on numerous products and services in U.S. commerce (Pt. VII, passim); (6) explains the manner in which
the act, policy or practice is unjustifiable, unreasonable, or discriminatory and burdens or restricts United States
commerce (Pts. VI and VII); (7) provides information concerning the degree to which U.S. commerce is burdened and
restricted by any act, policy, or practice actionable under section 301, the volume of trade in the goods or services
involved, and a description of the methodology used to calculate this burden (Pt. VII); and (8) indicates whether the
petitioner has filed or is filing other forms of relief under the Trade Act or any other provision of law (Pt. I.B).
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exports of fentanyl have devastated and continue to devastate American communities, citizens,
and commerce. As reported, over 97 percent of the illicit fentanyl present in the United States
originated from the PRC.? Illicit fentanyl is often specifically engineered by PRC entities to kill
and kill rapidly, and it is dramatically different than medicinal fentanyl used by hospitals and
medical professionals for pain treatment.* In addition, illicit PRC fentanyl is specifically
engineered to be odorless and tasteless so it is impossible to detect without testing—which enables
its mass distribution and use.” Many victims and individuals consume illicit fentanyl without
knowledge (i.e., without realizing that it is included in a product), while others intentionally use
fentanyl because of its powerful potency.® Illicit fentanyl is present in approximately 75 percent
of all drug poisoning deaths annually,” and some states have identified even higher rates of death
due to illicit fentanyl. For example, in 2022 approximately 90 percent of drug poisoning deaths in
New Hampshire and Washington state involved illicit fentanyl.®

As set forth in this Petition, the PRC must be held accountable for the mass killings and

the economic destruction that its fentanyl-promoting acts, policies, and practices are wreaking on

3 Select Comm. on the Strategic Competition between the United States and the Chinese Communist Party,

The CCP’s Role in the Fentanyl Crisis, 118th Cong., 1st Sess. (2024) (“House Select Committee Report”) at 5,
attached as Exhibit 1; Ray Donovan, former Chief of Operations, Drug Enf’t Admin., Ray Donovan Congressional
Testimony, attached as Exhibit 2; Last Call (@LastCallCNBC), X (Apr. 16, 2024), available at
https://x.com/LastCallCNBC/status/1780384620153819460; Off. of Rep. Yadira Caraveo, Congresswoman Caraveo
Pushes for Aggressive Action Against Chinese-Derived Fentanyl (Aug. 4, 2023), attached as Exhibit 3.

4 Nev. Cnty. Pub. Health, Fentanyl and Opioid Overdose Prevention, attached as Exhibit 4.

5 NYC Health, What is Fentanyl, attached as Exhibit 5; Starts with One, What You Need to Know About
Fentanyl, attached as Exhibit 6.

6 NYU Sch. of Global Pub. Health, More than 80% of People Who Inject Drugs Test Positive for Fentanyl —
But Only 18% Intend to Take It (May 31, 2023), attached as Exhibit 7.

7 Ctr. for Disease Control and Prevention, SUDORS Dashboard: Fatal Drug Overdose Data, Overall (final

data updated Feb. 26, 2024), attached as Exhibit 8; Nat’l Inst. On Drug Abuse, Drug Overdose Deaths: Facts and
Figures, attached as Exhibit 9.

8 Ctr. for Disease Control and Prevention, SUDORS Dashboard: Fatal Drug Overdose Data, New Hampshire
(final data updated Feb. 26, 2024), attached as Exhibit 10; Teresa Winstead, et al., Unmet Needs, Complex
Motivations, and Ideal Care for People Using Fentanyl in Washington State: A Qualitative Study, Addictions, Drug
& Alcohol Inst., Univ. Wash. (June 2023), attached as Exhibit 11.
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the United States broadly, including in communities and families. The PRC government’s efforts
to date—including the recent undertaking to finally control certain fentanyl chemicals that the

PRC was already obligated to control—have been described by industry experts as “little more

than a public-relations stunt,”

and are insufficient to stop the PRC’s offending practices.
Administration officials have acknowledged that “the PRC can do a lot more,”!® and it is
imperative that the USTR exercise its authority under the Act to ensure that the PRC takes all
actions in its power to end the production and export of illicit fentanyl.

However, to date, the PRC government’s—the Chinese Communist Party (“CCP”)—acts,
policies, and practices both permit and actively encourage the production and export of illicit
fentanyl to the United States. These acts, policies, and practices fall into three broad categories:
(1) subsidizing international trade in fentanyl by providing tax incentives and other financial
support to companies that export fentanyl and its precursors, (2) impeding American efforts to stop
international trade in fentanyl by investigating and prosecuting fentanyl manufacturers and
exporters, and (3) failing to require PRC companies, including many state-owned enterprises
(“SOEs”), through adequate laws and enforcement actions, to halt the manufacture, sale, and
export of fentanyl to the United States. The PRC’s recent agreement to add three fentanyl
precursors to its list of controlled substances, all of which were already controlled by international

narcotics treaties that govern the global drug trade (and to which the PRC and United States are

parties), does not end any of the foregoing acts, policies, and practices.!! In fact, many of the

o Brian Mann, Critics Wary as China Promises Tighter Fentanyl Controls, NPR (Aug. 30, 2024), attached as
Exhibit 12, (quoting John Coyne and Liam Auliciems, No, China Isn’t Really Suppressing Its Production Of Fentanyl
Precursors, Australian Strategic Policy Inst. (Aug. 23, 2024), attached as Exhibit 13).

10 Brian Mann, Critics Wary as China Promises Tighter Fentanyl Controls, NPR (Aug. 30, 2024), attached as
Exhibit 12.

1 John Coyne & Liam Auliciems, No, China Isn’t Really Suppressing Its Production Of Fentanyl Precursors,
Australian Strategic Policy Inst. (Aug. 23, 2024), attached as Exhibit 13.

6



fentanyl products and precursors that the PRC currently subsidizes through financial incentives
have been on the PRC’s list of scheduled substances for years.!

The PRC’s acts, policies, and practices are all, without question, per se unjustifiable, and
they are also unreasonable. These acts, policies, and practices have been debilitating to the
U.S. workforce and U.S. commerce. In the face of the loss of hundreds of thousands of American
workers, the resulting adverse impacts on U.S. commerce are self-evident. As detailed in the
economic analysis delineated in this Petition and in myriad public sources, the PRC’s exports of
this poison have rendered American companies less competitive, less innovative, and less secure. '
And, by engaging in these harmful, lethal acts, policies, and practices, the PRC is, and has been
for years, violating America’s international legal rights. These rights include, as discussed in detail
below, the United States’ sovereign and indisputable right to not have its citizens killed by a
foreign country’s exports of poison. The PRC is also deliberately violating America’s
international legal rights by violating fundamental international legal norms and non-derogable
commitments under the anti-narcotic treaties that govern the international drug trade.'*

As evidenced by the deaths of hundreds of thousands of Americans, through its support for
the exports of illicit fentanyl to the United States, the PRC is acting unjustifiably and unreasonably

under the Act.!> Attorney General Merrick Garland described the PRC-fueled fentanyl crisis in

October 2023 as follows:

12 See infra Section VLA i.

13 See United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, Dec.

20, 1988, 1582 U.N.T.S. 95, pmbl., attached as Exhibit 14 (“Anti-Trafficking Treaty”) (“[T]he illicit production of,
demand for, and traffic in narcotic drugs . . . adversely affect[s] the economic, cultural and political foundations of
society,” and threatens “legitimate economies” as well as the “stability, security and sovereignty of States.”).

14 See infra Section VI.B.

15 Dep’t Health and Human Serv., Ctrs. for Disease Control and Prevention, U.S. Overdose Deaths Decrease
in 2023, First Time Since 2018, attached as Exhibit 15.



Fentanyl is the deadliest drug threat the United States has ever faced. It is nearly
50 times more potent than heroin and is a nearly invisible poison. Just two
milligrams of fentanyl—the amount that could fit at the tip of a pencil—is a
potentially lethal dose. . . We know who is responsible for poisoning the American
people with fentanyl. We know who is responsible for shattering families and
communities across the United States with drug poisonings and overdoses. . . And
we _know that this global fentanyl supply chain, which ends with the deaths of
Americans, often starts with chemical companies in China.'®

In 2022, Attorney General Garland and Drug Enforcement Administration (“DEA”’) Administrator
Anne Milgram committed that the United States would do its utmost to address the PRC-fueled
fentanyl crisis, vowing:

The Justice Department will never give up in our effort to protect American lives .
. . We will continue to work tirelessly to get deadly drugs -- including fentanyl --
out of our communities. And through today’s Family Summit, we will help prevent
future tragedies. Your stories and your participation are indispensable to the
success of this effort. We are humbled to do this work alongside you, and we stand
with you in honor of your loved ones.!”

This Petition requests that the U.S. Government fully honor this commitment—to expend
maximum effort to protect American citizens against the PRC’s sustained actions of exporting
deadly poison that is killing them. Taking action includes the USTR leveraging the Act to impose
economic costs on the PRC government to compel it to end its harmful practices, rather than
enacting ineffective stop-gap measures designed to disguise the breadth of the PRC’s policies.
Taking such action will also enable the American people to potentially recover the economic costs
that U.S. companies, families, communities, and local, state, and federal governments are bearing
to combat the spread of illicit fentanyl, to continue and expand fentanyl prevention programs, and

to treat those injured that require medical treatment as a result of the ingestion of this poison.

16 Dep’t Justice, Attorney General Merrick B. Garland Delivers Remarks Announcing Eight Indictments

Against China-Based Chemical Manufacturing Companies and Employees (Oct. 3, 2023), attached as Exhibit 16.

17 Drug Enf’t Admin., DEA Joins with Families Across the Country to Increase Awareness about the Dangers

of Fentanyl (Nov. 18, 2022), attached as Exhibit 17.



B. Petitioner

This Petition is filed on behalf of Facing Fentanyl, a nonpartisan organization dedicated to
ending the fentanyl crisis confronting the United States by providing objective facts and data to
empower policymakers, communities, and individuals. Facing Fentanyl includes and collaborates
with the U.S. Government, law enforcement, community leaders, and families affected by
fentanyl. Many members of Facing Fentanyl have lost children, siblings, parents, and other loved
ones to fentanyl poisoning—and all are committed to ending the flow of illicit fentanyl from the
PRC into the United States. The members of Facing Fentanyl have been deeply impacted—
economically and otherwise—by the acts, policies, and practices of the PRC. It is impossible to
capture the full value of the lives lost to fentanyl—or to quantify in purely monetary terms the
burden suffered by Facing Fentanyl’s members as a result of the PRC’s fentanyl-promoting
policies. Nevertheless, multiple studies conducted by objective and well-regarded institutions—
including Congress, the National Institute of Health (“NIH”), and the Center for Disease Control
(“CDC”)—provide some insight into fentanyl’s economic effects. As detailed below, the numbers
are truly staggering. The overall economic impact in 2020 was over one trillion dollars, with more
than 69,000 individuals dying from fentanyl poisoning. And that number has only grown, given
that, in 2023, almost 75,000 individuals died from fentanyl poisoning. Victims’ families share this
burden with American companies—the former in the form of lost familial income, for example.
The latter in the form of a reduced work force, reduced productivity, and diminished ability to
compete on a global scale. In addition to the direct costs associated with the loss of life, victims,

including members of Facing Fentanyl and companies alike, suffer from the increased tax burden



and social costs of the fentanyl epidemic—such as increased healthcare costs, increased social
welfare and foster care costs, and increased criminal justice expenses.

Facing Fentanyl is an interested person within the meaning of Section 301 of the Act.
Facing Fentanyl is an interested person within the meaning of the Act. The Act’s definition of
“interested persons” is sweeping and explicitly nonexclusive.'® USTR’s implementing regulations
likewise define interested persons broadly to encompass “any party who has a significant interest
affected by the act, policy, or practice.”'’ Petitioner—an organization representing individuals
who have lost loved ones due to fentanyl poisoning and organizations and entities dedicated to
combatting the flow of illicit fentanyl into the United States—fall squarely within the statutory
and regulatory language. Eradicating illicit fentanyl is their life’s work. Petitioner has not filed
for any other forms of relief under the Act or other relevant provision of law.

C. Public Hearing

Petitioner does not currently request that USTR hold a public hearing regarding this
Petition. Petitioner, however, reserves the right to request a hearing, consistent with 19 U.S.C. §
2412(a)(4), at a later time.

D. Organization of the Petition

This Petition is organized as follows: Section II explains why the Act’s authority is the
essential mechanism to fix this problem. Section III shows how the PRC is responsible for the
fentanyl crisis in the United States. Section IV details the legal basis for USTR’s authority to take

action under Section 301 to address the PRC’s fentanyl trafficking. Section V provides a historical

18 19 U.S.C. § 2411(d)(9). Pursuant to bedrock canons of statutory interpretation, the verb “to include”
introduces examples, but does not establish an exhaustive list. Here, Congress explicitly indicated that the verb “to
include” is not limited to the illustrative examples of interested persons, reinforcing the broad reach of the statutory
text.

19 15 C.F.R. § 2006.0(b).
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overview of the PRC’s acts, policies, and practices regarding fentanyl. Section VI explains how
those acts, policies, and practices are unjustifiable and unreasonable. Section VI.A shows how the
PRC pushes illicit fentanyl into the U.S. market. Section VI.B establishes how these actions
violate American rights. Section VI.C discusses the PRC’s persistent pattern of unjustifiable and
unreasonable conduct and its repeated failure to abide by its commitments to the United States.
Section VII sets forth how the PRC’s fentanyl exports burden and restrict U.S. commerce. Section
VIII discusses some appropriate and potential countermeasures.

I1. JUSTIFICATION FOR USING THE ACT TO ADDRESS THE PRC’S ACTS, POLICIES, AND
PRACTICES

Petitioner requests that USTR utilize its authority under the Act to protect U.S. citizens and
U.S. commerce by initiating an investigation and potentially imposing countermeasures to address
the PRC’s longstanding and continuing practices of enabling and promoting the production and
export of illicit fentanyl into the United States. As discussed throughout this Petition, the use of
the Act is imperative to ensuring an end to the PRC’s acts, policies, and practices; and USTR is
statutorily authorized to take action and end the human disaster and economic toll the PRC-fueled
fentanyl crisis is having on American families, communities, and economic interests. The PRC’s
unjustifiable and unreasonable acts, policies, and practices not only burden and weaken U.S.
commerce, they destroy lives and impose staggering costs on U.S. commerce and the public at
large.* The PRC’s unjustifiable and unreasonable acts, policies, and practices not only burden
and weaken U.S. commerce, but they also destroy lives and impose staggering costs on U.S.
commerce and the public at large.?! Time is of the essence for the USTR to act: every day,

approximately 200 individuals die from illicit fentanyl use. Petitioner asks that USTR work

20 See 19 U.S.C. § 2411(a), (b).
21 See 19 U.S.C. § 2411(a), (b).
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expeditiously to conduct this investigation and impose countermeasures in order to compel the
PRC to end its harmful acts, policies, and practices or, at a minimum, enable the U.S. Government
to recover the economic costs resulting from the PRC’s actions, consistent with 19 U.S.C. § 2411.

[llicit fentanyl is a synthetic opioid that is up to fifty times stronger than heroin and one
hundred times stronger than morphine. It is cheaper to manufacture than other illicit drugs (like
heroin and cocaine): one kilogram costs $1,000 to produce,?? can be worth $80,000,2* and can kill

1.24

half a million people, more than the number of Americans killed in World War 1 Nearly all

illicit fentanyl is produced in or exported from the PRC by small and large drug and chemical
manufacturers—and the PRC continues to economically bolster these companies, thereby enabling
these exports. Because illicit fentanyl is made from artificial substances, the potential
manufacturing methods are limitless. There are at least /00 variants that have been created within
the PRC with different combinations of precursors that render them potent and lethal.

The magnitude of the problem means that diplomatic efforts targeting specific precursors

are destined to fail in addressing the fentanyl crisis or ending the PRC government’s fentanyl-
promoting policies. PRC government-backed companies can create and subsidize new variants
constantly, leading to a never-ending game of whack-a-mole. This is a game the United States
will invariably lose; the United States will continue to endlessly pressure the PRC to limit specific
products. The PRC will delay years and extract unreasonable concessions before agreeing to limit
those products. PRC manufacturers will then develop new products that are not subject to the

limitations, and the PRC government will look the other way and, in other instances, directly

2 Portland Police Bureau, PPB Releases New Podcast on Dangers of Fentanyl (Photo) (May 18, 2022),
attached at Exhibit 18.

2 Zongyuan Zoe Liu, What Is China’s Role in Combating the Illegal Fentanyl Trade?, Council on Foreign

Relations (Sept. 12, 2024), attached as Exhibit 19.
24 Drug Enf’t Admin., Facts About Fentanyl, attached as Exhibit 20.
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support their production and exports. And the United States must begin its pressure campaign
again. Nothing short of significant countermeasures will incentivize the PRC government to enact
meaningful regulations to stop the manufacture and export of illicit fentanyl, honor its
longstanding commitments under international law to prohibit the traffic in illicit fentanyl, enforce
those prohibitions, and end its use of this lethal substance that is killing American civilians and
harming U.S. commerce.

The PRC’s most recent “promises” are a case in point. In July 2024, President Biden
announced a cooperative deal with the PRC government to curb some of the PRC’s exports of
illicit fentanyl.® The deal included the formation of a “U.S.-PRC Counternarcotics Working
Group” to improve law enforcement and intelligence sharing; a promise by the PRC government
to caution its chemical companies against engaging in the illicit fentanyl trade; the PRC’s
imposition of export license requirements on three illicit fentanyl precursors and some pill press
equipment beginning September 1, 2024; the PRC’s increased oversight (not export prohibitions)
on seven fentanyl chemicals; and the arrest of one individual pursuant to the U.S. Department of
Justice’s (“DOJ’s”) “Operation Fortune Runner” indictment.?®

While these announced PRC are helpful, they are woefully insufficient given the breadth
of PRC actions. Specifically:

e The PRC is not regulating, and has not proposed to regulate, the exports of a

wide range of other precursors, chemicals, and compounds that are used in the
manufacture of illicit fentanyl.

¢ Judging from its decade-long support for the illicit fentanyl industry to date, the
PRC government is very likely to continue to authorize exports of the illicit

25 White House, FACT SHEET: Biden-Harris Administration Announces New Actions to Counter the Scourge
of Fentanyl and Other Synthetic Drugs (July 31, 2024), attached as Exhibit 21.
26 White House, Statement from Homeland Security Advisor Dr. Liz Sherwood Randall on New Actions to

Combat Global Illicit Drug Manufacturing and Trafficking (June 18, 2024), attached as Exhibit 22.
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precursor materials and pill equipment by granting export licenses to its
companies.

e The PRC is currently not prosecuting, and has no plans to prosecute, its own
government officials that are complicit in the fentanyl trade.?’

e The PRC has taken effectively no enforcement action against the hundreds of
other PRC companies that are exporting these substances.?®

e The PRC government has actual knowledge of the many PRC banks,
businesses, and other institutions involved in fentanyl-related money
laundering schemes (e.g., through tax rebate reporting), but it is not imposing
any restrictions on the institutions to curtail the flow of profits to its companies.

Petitioner understands that no government-imposed prohibition is perfect; circumvention

is always a reality. But the PRC government’s promises are facially incomplete and inadequate.

The PRC government’s yet-to-be-implemented promises are too weak to effect meaningful
change; and the disingenuous nature of the PRC government’s promises emphasize that it is
unwilling to end its years-long policies that have encouraged the production and export of illicit
fentanyl. The PRC’s reluctance to impose meaningful restrictions on illicit fentanyl exports must
be measured against the more than 400,000 American lives lost as a result of the PRC’s acts,
policies, and practices.

And—as history instructs—the PRC is unlikely to comply with the feeble promises it has
so recently made. In 2019, China finally agreed to place fentanyl under state control. Less than a
year later, China’s cooperation substantially declined.?” By 2021 and 2022, the PRC officially

announced the suspension of all counternarcotics and law enforcement cooperation with the United

2 Brian Mann, Critics Wary as China Promises Tighter Fentanyl Controls, NPR (Aug. 30, 2024), attached as
Exhibit 12.

2 Id.

» Vanda Felbab-Brown, China’s Role in the Fentanyl Crisis, Brookings Inst. (Mar. 31, 2023), attached as
Exhibit 23.
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States®*—primarily in response to American support for Taiwan (in part through House Speaker
Nancy Pelosi’s visit to the country) and to accusations of the PRC’s human rights abuses.*! Less
than a year later, China’s cooperation substantially declined.*> By 2021 and 2022, the PRC
officially announced the suspension of all counternarcotics and law enforcement cooperation with
the United States**—primarily in response to American’s long-standing support for Taiwan policy
(and in part due to House Speaker Nancy Pelosi’s visit to the country) and to accusations of the
PRC’s human rights abuses.** In November 2023, Beijing finally agreed to resume bilateral
counternarcotics talks—but the PRC nevertheless continued to pump massive amounts of illicit
fentanyl to the United States through the subsidization of producers and exporters, and other acts,
policies, and practices all evidencing its lack of sincerity in addressing the fentanyl crisis. Against
this backdrop, it is abundantly clear that the PRC’s July 2024 promises to the U.S. Government on
fentanyl are disingenuous and little more than a public-relations stunt. These empty promises are
egregious and insulting to Americans who lost family members, friends, colleagues, and
community members to the PRC’s fentanyl war against the United States.

To be clear, diplomacy alone cannot resolve this crisis and conflict with the PRC. The
PRC government is not ideologically aligned with the United States on this issue and has for
decades systematically ignored international laws, international norms, commitments to its trading

partners, and the rights of its own citizens and innocent populations across the rest of the world.

30 1d.
31 Brian Mann, Critics Wary as China Promises Tighter Fentanyl Controls, NPR (Aug. 30, 2024), attached as
Exhibit 12.
32 Vanda Felbab-Brown, China’s Role in the Fentanyl Crisis, Brookings Inst. (Mar. 31, 2023), attached as
Exhibit 23.
33 1d.
34 Brian Mann, Critics Wary as China Promises Tighter Fentanyl Controls, NPR (Aug. 30, 2024), attached as
Exhibit 12.
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Trust has its limits with the PRC government and the ruling CCP. Economic leverage by the
U.S. Government to compel meaningful action is a critically needed strategy. According to a
Biden Administration official who acknowledged that the PRC’s July 2024 promises to the United
States were insufficient: “we obviously think the PRC can do a lot more . . . . No single step is
going to solve this problem, it’s a huge problem.”?

Consequently, on September 12, 2024, Senator Charles Schumer (D-NY) sent a letter to
the U.S. Department of State requesting broader action to address the PRC-driven illicit fentanyl
crisis.® Senator Schumer commended the U.S. Government’s efforts in striking the July 2024
diplomatic deal with the PRC but recognized the limits of the deal and thus asked the U.S.
Government to do more. Noting that the deal was a key “step forward,” Senator Schumer urged
the U.S. Government to take “additional law enforcement actions to exert sustained pressure that
cracks down on Chinese companies, online marketplaces, and individuals who are involved in
[the] illicit precursor chemical and fentanyl trade. . . .’ He then importantly stressed that the
PRC government ““can act swiftly to enforce its own [ban on fentanyl] if there is a real commitment
to addressing this crisis.”>®

Senator Schumer’s statements highlight the well-known reality that the PRC government

has substantial control over entities subject to its jurisdiction. The CCP is a highly repressive

33 Id.

36 Letter from Sen. Charles Schumer, S. Majority Leader, to Sec’y of State Antony Blinken, Atty. Gen. Merrick
Garland, and Off. of Nat’l Drug Control Policy Dir. Dr. Rahul Gupta (Sept. 12, 2024); Press Release, S. Majority
Leader Chuck Schumer, Schumer: New Agreement With China On Fentanyl Could Be Major Step Forward To Curb
Opioid Crisis In New York, But Now We Need To Hold China Accountable And Make Sure There Is Compliance and
Senator Details New Deal With China To Crack Down On lllicit Fentanyl And Vows To Watch Like A Hawk For
Progress (Nov. 16, 2023), combined and attached as Exhibit 24.

37 Id.
38 1d.
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authoritarian regime® that exercises a tight grip over PRC society and the economy,*’ and through
the CCP’s range of national security and national intelligence laws, the Military-Civil Fusion
strategy,*' and the corporate social credit score,* all enterprises are subject to extensive and often
intrusive oversight and interference by the CCP.** This effectively means that the CCP may, at
any time, mandate that PRC companies immediately halt their exports of illicit substances, and it
is able to enforce this mandate through strict compliance checks and punishment for violators.
Astonishingly, the PRC government has not done this to date—opting instead to continue targeting
American civilians with a lethal substance. Senator Schumer is correct in noting that the PRC’s
empty promises will not materially limit the production and exports of illicit fentanyl to the United
States. This is why Senator Schumer rightly calls for “additional law enforcement actions to exert
sustained pressure . . .” on the PRC.**

Vice President Harris similarly acknowledged the shortcomings of the current July deal
with the PRC and vowed to take stronger actions to “disrupt the flow of fentanyl coming into the
United States” as a “top priority.”* During the recent vice presidential debate, Senator Vance (R-

OH) and Governor Waltz (D-MN) both expressed grave concern about the waves of illicit fentanyl

i Freedom House, Freedom in the World 2023: China, attached as Exhibit 25.

40 Rana Mitter & Elsbeth Johnson, What the West Gets Wrong About China, Harvard Bus. Review, attached as
Exhibit 26.

4 Dep’t State, Military-Civil Fusion and the People's Republic of China, attached as Exhibit 27.

42 Stanford Univ. Ctr. on China’s Econ. and Institutions, China’s Corporate Social Credit System and Its

Implications (Jan. 15, 2023), attached as Exhibit 28.

4 Freedom House, Freedom in the World 2023: China, attached as Exhibit 25.
4 Letter from Sen. Charles Schumer, S. Majority Leader, to Sec’y of State Antony Blinken, Atty. Gen. Merrick
Garland, and Off. of Nat’l Drug Control Policy Dir. Dr. Rahul Gupta (Sept. 12, 2024) at 1, attached as Exhibit 24.

45 Neil Vigdor, After Harris Calls for a Crackdown on Fentanyl, Trump Twists Her Position, New York Times
(Sept. 29, 2024), attached as Exhibit 29.
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that are continuing to enter the United States, notwithstanding the PRC’s July 2024 deal with the
United States.*

Numerous additional legislative efforts likewise recognize that the July 2024 deal does not
and—without an effective enforcement mechanism—cannot go far enough to end the PRC’s
practices. However, these legislative efforts also fall short of ending the fentanyl crisis, for
example, Senator Rubio’s (R-FL) proposed legislation to sanction entities involved in the fentanyl
trade,*’ the House Foreign Affairs Committee’s DISPOSE Act,*® and the recently passed END
FENTANYL Act® to increase enforcement actions at the U.S. border. Even President Biden’s
National Security Advisor, Jake Sullivan, acknowledged that, notwithstanding the July 2024 deal,
the PRC government needs to take more action to prevent the development of chemicals that can

be made into fentanyl.*

Another Biden Administration official similarly stated that “convincing
[the PRC] . . . to boost regulations are part of a wider fentanyl campaign.”' It is indisputable that
the PRC needs to do more, and the U.S. Government must compel that. The PRC needs to
substantially alter its acts, policies, and practices that violate the United States’ international rights
and the PRC government’s own international obligations: its support for illicit fentanyl trade and

refusal to prohibit it. Implementing the measures the Act authorizes is the most effective way to

achieve this outcome.

46 Stefan Becket, Read the full VP debate transcript from the Walz-Vance showdown, CBS News (Oct. 2, 2024),
attached as Exhibit 30.

4 Fentanyl Reduction Engrained by Economic Deterrence (FREED) Act of 2024, S. 5202, 118th Cong. (2024).
4 Destruction Initiative for Stored Precursor Chemicals Overseas and Safe Enforcement (DISPOSE) Act, H.R.
9172, 118th Cong. (2024).

¥ End Fentanyl Act, S. 206, 118th Cong. (2023).

0 Trevor Hunnicutt, Top US, China officials to meet on military, Taiwan, fentanyl, Reuters (Aug. 27, 2024),

attached as Exhibit 31.

31 Brian Mann, Critics Wary as China Promises Tighter Fentanyl Controls, NPR (Aug. 30, 2024), attached as
Exhibit 12.
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Other proposed solutions to the fentanyl crisis to date, while well-intentioned, are largely
ineffective. Some propose improving enforcement at America’s borders or sanctioning Mexican
cartels. The United States should take these steps—but the U.S. Government cannot lose sight of
the fact that the PRC is the source of the illicit fentanyl entering the United States. Thus, any
meaningful solution to the fentanyl crisis must target the PRC government’s fentanyl-promoting
acts, policies, and practices. Senator Susan Collins (R-ME) underscored this very point during a
2023 appropriations hearing, stating that “the fentanyl crisis ‘begins and ends in China’ . . . [and]
[a]ddressing the fentanyl crisis must be at the top of this Administration’s agenda with China.”>?

U.S. Government actions that target the PRC suffer limitations. DOJ enforcement efforts,
no matter how enhanced, are inherently limited because the DOJ lacks the authority to apprehend
individuals in the PRC and bring them to justice in the United States. Sanctions are an ineffective
tool against PRC entities, as entities can re-incorporate with ease to avoid them. And U.S. Customs
and Border Protection (“CBP”) and U.S. Department of Homeland Security import inspections,
no matter how expanded, will remain far too constrained to detect the vast majority of illicit
fentanyl smuggled into the United States. Finally, de minimis exceptions, even if reduced to lower
value thresholds or eliminated for PRC shipments, are insufficient to catch most imports of illicit
fentanyl given how cheap fentanyl sales are and given that packages containing illicit fentanyl are

systematically mislabeled and identified as ordinary commercial goods.>> In short, all of these

efforts suffer a fatal defect: they fail to take aim at the core of the problem—i.e., the PRC

2 S. Appropriations Comm., Senator Collins: The Fentany! Crisis ‘Begins and Ends in China’ (May 16, 2023),

attached as Exhibit 32.

53 Daisy Chung, Laura Gottesdiener, Drazen Jorgic, & Kristina Cooke, The Fentanyl Funnel: How Narcos

Sneak  Deadly  Chemicals  through  the U.S., Reuters (Oct. 1, 2024), available at
https://www.reuters.com/investigates/special-report/usa-fentanyl-supply-chain-
shipping/#:~:text=The%20fentanyl%20funnel%3 A%20How%20narcos%20sneak%20deadly%20chemicals%20thro
ugh%20the%20U.S. &text=A%20secretive%20route%20that%20drug,starts%20with%200ne%20little%20box.
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government’s acts, policies, and practices that promote and fail to prosecute the production and
export of illicit fentanyl to the United States.

The United States has endured years of deceit by and failed diplomacy with the PRC
government. The PRC has never adhered to any of its international agreements to curb its abusive
practices, as exemplified by the 2015 U.S.-China agreement to end the PRC’s intellectual property
(“IP”) theft;>* the PRC’s 2019 commitment to place all fentanyl-related substances under national
control;>> and the PRC’s short-lived promise not to “. . . pursue militarization’ of the Spratly
Islands,”*® followed by “reckless and provocative militarization of those disputed outposts.”’
These are just a few of countless other examples. Given that the PRC government’s principal
foreign policy strategy is to create export dependence on its economy, it is axiomatic that only
direct economic pressure can induce the PRC to change behavior. Accordingly, the U.S.
Government should take steps to impose substantial economic pressure on the PRC until the PRC
government fully bans the illicit fentanyl trade and meaningfully enforces that ban, or at a
minimum, until the U.S. Government can enable itself to better protect American citizens through,
for example, revenue generated as a result of U.S. countermeasures that are used to further combat
the fentanyl crisis.

Congress entrusted USTR with Section 301 authority to investigate and protect U.S.

commerce from unjustifiable and unreasonable foreign practices.”® And given the history of

4 Everett Rosenfeld, US-China agree to not conduct cybertheft of intellectual property, CNBC (Sept. 25,
2015), attached as Exhibit 33.

55 United Nations Off. on Drugs and Crime, April 2019 — China: Announcement on Place All Fentanyl-Related
Substances under National Control (Apr. 2019), attached as Exhibit 34.

36 Morgan Ortagus, China’s Empty Promises in the South China Sea, Dep’t State (Sept. 27, 2020), attached as
Exhibit 35.

57 1d.

58 19 U.S.C. § 2411.
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diplomacy and half measures that the PRC government regularly walks back whenever expedient
or advantageous, the use of the Act is necessary. USTR should probe the PRC’s unjustifiable and
unreasonable practices regarding illicit fentanyl and subsequently impose meaningful
countermeasures to induce the PRC government to institute and enforce comprehensive laws and
policies that significantly end exports of illicit fentanyl to the United States. At a minimum, the
countermeasures can enable the U.S. Government to recover the economic losses it has sustained
as a result of the PRC’s acts, policies, and practices.

Following initiation of the Petition, the Act (19 U.S.C. § 2411) instructs USTR to engage
in consultations with the PRC government. USTR should do so and therein demand that the PRC

government expand its laws such that, at a minimum, they impose actual export bans, (rather than

export license requirements that the government regularly approves) on all fentanyl manufacturing

chemicals, materials, and equipment (instead of the current limited bans that restrict a few

precursors and certain pill equipment, for example), and the laws should be rigorously enforced

by the PRC government through robust investigations and prosecutions. If the PRC government
does not commit to expanding its laws, beyond the commitments made in the July 2024 deal, to
meaningfully stem the tide of fentanyl exports, USTR should impose the countermeasures
proposed in Section VIII.

The PRC government, the CCP, as head of the world’s most extensive police and
surveillance state, has the power right now to direct and compel PRC companies to halt production
and exports of illicit fentanyl. Yet, the PRC government has declined to exercise that power, and
its feeble July 2024 promises will result in more Americans losing their lives beyond the more
than 400,000 individuals who have already perished. In light of this grim reality, the issue comes

down to whether the U.S. Government can really trust the PRC now, after so many failed promises.
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And—when the PRC government has been knowingly engaging in acts, policies, and practices
that have killed over 400,000 Americans and caused trillions of dollars in damage to U.S.
commerce—it compels USTR to pursue consultations authorized by the Act (19 U.S.C. § 2413)
and potentially impose countermeasures in order to protect U.S. citizens if the consultations fail.
The Act’s economic countermeasures (19 U.S.C. 2411(a)(c)) contain tools to compel the PRC
government go beyond its July 2024 deal and do more to end its illicit fentanyl trade practices.

In just one year (2021), illicit fentanyl killed ten times more Americans (80,411

individuals) than the post-9/11 U.S. military actions in Iraq and Afghanistan combined.” Last
year, illicit fentanyl poisonings killed more Americans than total U.S. military casualties in the
wars in Vietnam, Iraq, and Afghanistan combined.®® The PRC’s production and exports of illicit
fentanyl constitute the leading cause of death among Americans between the ages of 18 and 45,%!
and they are a rising cause of fatalities among teens between ten and nineteen years old.®> Over
the last year, synthetic opioids, primarily illicit fentanyl from the PRC, were identified in
91 percent of opioid poisoning deaths and approximately 75 percent of all drug poisoning deaths.®
The devastation wreaked by fentanyl from the PRC cannot be overstated. Additionally, the
congressional Joint Economic Committee (“JEC”) estimated that the synthetic opioid epidemic—
again driven predominately by fentanyl from the PRC——cost nearly $1.5 trillion in 2020 alone and

impacted U.S. gross domestic product (“GDP”) by approximately 7 percent (over $1 trillion is

» Claire Klobucista & Mariel Ferragamo, Fentanyl and the U.S. Opioid Epidemic, Council on Foreign

Relations (Dec. 22, 2023), attached as Exhibit 36.

60 Will Croxton, “They die too quickly:” Reversing a fentanyl overdose with naloxone, CBS News (Sept. 22,

2024), available at https://www.cbsnews.com/news/reversing-a-fentanyl-overdose-with-naloxone-60-minutes/.

6l Drug Enf’t Admin., DEA Administrator on Record Fentanyl Overdose Deaths, attached as Exhibit 38.

62 Ty Schepis, Dozens of US adolescents are dying from drug overdoses every month — an expert on substance

use unpacks the grim numbers with 3 charts, Tex. State Univ. (Nov. 28, 2023), attached as Exhibit 39.
63 Jasmine Zapata, Public Health Advisory: Fentanyl Increasingly Present in Overdose Deaths in Wisconsin,

Wis. Dep’t of Servs. (Sept. 13, 2024), attached as Exhibit 40.
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attributed to fentanyl, which is approximately 5 percent of U.S. GDP). And this number, which
includes the value of the lives lost, the cost of treating addiction, health care costs, and criminal
justice spending, all amounting to hundreds of billions of dollars, will continue to grow.

The PRC’s acts, policies, and practices that enable the mass exportation of illicit deadly
fentanyl into the United States are precisely the sort of conduct that USTR can remedy under the
Act. The PRC’s actions are unlawful, economically harmful, and frankly, inhumane. The
consultations, investigation, and proposed countermeasures under the Act will be the most
important and consequential element of America’s effort to combat the PRC’s illicit fentanyl trade.

The importance of USTR’s investigation derives from the Act’s authorization to pursue
economic pressure. The PRC government “sees its counternarcotics enforcement, and more
broadly its international law enforcement cooperation, as strategic tools.”** The PRC’s actions to
combat drug trafficking have thus far been “highly selective, self-serving, limited, and subordinate
to its geopolitical interests.”® The PRC government has proven to only take drug trafficking
obligations seriously when it is politically expedient for them to do so. As a result, USTR has
previously rejected the notion that “negotiations alone could be successful in obtaining the
elimination of the harmful practices without accompanying economic pressure,” and has

acknowledged “that previous actions were not sufficient to encourage China to change its acts,

policies, and practices” and ‘“‘that more substantial trade actions were needed to encourage

negotiations” with the PRC.°® The USTR’s conclusion there remains true for this matter. There

64 Vanda Felbab-Brown, China’s Role in the Fentanyl Crisis, Brookings Inst. (Mar. 31, 2023), attached as
Exhibit 23.
63 Id.
66 In re Section 301 Cases, 628 F. Supp. 3d 1235, 1249 (Ct. Int’l Trade 2023) (quoting Further Explanation of

the Final List 3 and Final List 4 Modifications in the Section 301 Action: China’s Acts, Policies, and Practices Related
to Tech. Transfer, Intell. Prop., and Innovation, Pursuant to Ct. Remand Order).
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is no question that the PRC has professed concern regarding past USTR trade measures. Given
the PRC government’s reliance on trade with the United States, increased economic pressure
would compel the PRC government to take sufficient actions on this matter.®’

USTR must exercise its legal authority to investigate and enter into consultations with the
PRC government, and subsequently institute, as appropriate, countermeasures necessary to
eliminate the PRC government’s acts, policies, and practices that promote the illicit fentanyl trade.
USTR should initiate this investigation, so that the threat of countermeasures exists for the duration
of USTR’s investigation. The U.S. Government should use this period of time to ascertain whether
the PRC government will implement the necessary laws and enforcement mechanisms to
substantially prohibit illicit fentanyl exports, including but not limited to promises made under the
July 2024 deal. The implementation of measures under the Act are critical to compel the PRC
government to change its acts, policies, and practices and prohibit the exports of illicit fentanyl in
law and in fact. 1f, by the end of USTR’s statutorily mandated investigation, the PRC does not
end its acts, policies, and practices, then countermeasures must be instituted. Initiation of this
Petition is legally and factually warranted. American lives depend on this. The American

workforce and U.S. commerce depend on this. The American public depends on this.

67 Notice of Modification of Section 301 Action: China’s Acts, Policies, and Practices Related to Technology
Transfer, Intellectual Property, and Innovation, 85 Fed. Reg. 3,741 (Dep’t Commerce Jan. 22, 2020) (reporting that
“[i]n light of the scheduled entry into force of the phase one agreement, and at the direction of the President, the U.S.
Trade Representative has determined that the action announced on August 20, 2019, as modified by the August 30
notice, no longer is appropriate,” and reducing the level of additional duties on certain Chinese products), attached as
Exhibit 42.
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II1. THE PRC DRIVES THE AMERICAN FENTANYL CRISIS

The PRC’s direct responsibility for the U.S. fentanyl crisis is uncontroverted, uncontested,

and acknowledged across the U.S. Government.®

e Senator Roger Wicker (R-MS) stated that “[t]ens of thousands of Americans
are dying each year from fentanyl that has been . . . manufactured using
materials from Communist China.”%

e Senator Charles Schumer (D-NY) expressed the need to “crack down on the
flow of illicit fentanyl to the U.S. and elsewhere in the world. Fentanyl has
wreaked havoc in New York and across America, and despite our ongoing
efforts, companies in China continue to fuel this crisis.”"°

e Senator Sherrod Brown (D-OH) acknowledged that the illicit fentanyl supply
chain starts in the PRC and is bringing “increasingly dangerous forms of this
drug” to “our communities.””!

e Senator Joni Ernst (R-IA) stated “I think that the Chinese are intentionally
poisoning America. And of course, the Chinese don’t want to assist us.””?

68 See House Select Committee Report at 5-6, nn.9-12 (listing sources), attached as Exhibit 1; Countering Illicit

Fentanyl Trafficking, Hearing Before the S. Comm. on Foreign Relations, 118th Cong. (2023) (testimony of Dr. Rahul
Gupta), attached as Exhibit 43 (“Criminal elements, mostly in the People’s Republic of China, ship precursor
chemicals to Mexico, where they are used to produce illicit fentanyl”); Tackling Fentanyl: The China Connection,
Hearing Before the Subcomm. on Africa, Glob. Health, Glob. Human Rights, and Int’l1 Orgs. of the H. Com. on Foreign
Affs., 115th Cong. (2018) (testimony of Mr. Paul E. Knierim), attached as Exhibit 44; Comm’n on Combating
Synthetic Opioid Trafficking, Final Report (Feb. 8, 2022), attached as Exhibit 45 (“PRC appear to be, directly or
indirectly, the primary sources of chemical precursors used to synthesize fentanyl and other novel synthetic opioids.”
(citation omitted)).

69 Banking Committee Introduces Bipartisan Bill to Address Fentanyl Crisis, S. Comm. on Banking, Hous. &

Urb. Aff.,, 118" Cong. (2023), attached as Exhibit 46.

n Letter from Sen. Charles Schumer, S. Majority Leader, to Sec’y of State Anthony Blinken, Atty. Gen.
Merrick Garland, and Off. of Nat’l Drug Control Policy Dir. Dr. Rahul Gupta (Sept. 12, 2024), attached as Exhibit 24.

7 Banking Committee Introduces Bipartisan Bill to Address Fentanyl Crisis, S. Comm. on Banking, Hous. &

Urb. Aff., 118" Cong. (2023), attached as Exhibit 46.
2 Caitlin Yilek, Joni Ernst says China is “intentionally poisoning” Americans amid fentanyl crisis, CBS News

(Feb. 10, 2023), attached as Exhibit 47.
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e Senators Bill Cassidy (R-LA) and Maggie Hassan (D-NH) stated, in a joint
op-ed, “[t]he CCP is also responsible for the overwhelming majority of the
world’s fentanyl precursor production, which has fueled the fentanyl crisis in
the U.S. ... We must do everything we can to cut these deadly drugs off right
at the source.””

e House Select Committee on the on Strategic Competition between the
United States and the Chinese Communist Party (“House Select
Committee”) Chairman John Moolenaar (R-MI) and Ranking Member
Raja Krishnamoorthi (D-IL) released a report finding that “[t]he PRC, under
the leadership of the Chinese Communist Party (CCP), is the ultimate
geographic source of the fentanyl crisis. Companies in China produce nearly
all of illicit fentanyl precursors, the key ingredients that drive the global illicit
fentanyl trade.””*

e DEA’s National Drug Threat Assessment 2024 recognized that “China-based
suppliers are still the main source for the precursor chemicals used . . . to
produce illicit fentanyl.””

The United States first identified the PRC as the primary source of illicit fentanyl imports
nearly a decade ago.”® By 2019, 97 percent of fentanyl in the U.S. market came directly from the
PRC.”” After lengthy negotiations and as a result of significant pressure, U.S. authorities managed
to persuade the PRC to place finished fentanyl and fentanyl analogs under national control.”® But
the PRC’s commitment to stemming the flow of fentanyl from its borders was superficial at best.
Incentivized, emboldened, and enabled by the PRC government’s policies, PRC companies turned

to exporting fentanyl precursors to be manufactured into final product and sold in the American

7 Bill Cassidy & Maggie Hassan, As a Democrat and a Republican, we are united in warning China’s Xi on

fentanyl, fair trade, Fox News (Oct. 27, 2023), attached as Exhibit 48.

" H. Select Comm. on Strategic Competition between the United States and the Chinese Communist Party,

Investigation Findings: The CCP’s Role in the Fentanyl Crisis (Apr. 16, 2024), attached as Exhibit 49.

75 Drug Enf’t Admin., National Drug Threat Assessment 2024 (May 9, 2024), attached as Exhibit 50.
76 Cong. Rsch. Serv., China Primer: Illicit Fentanyl and China’s Role (Feb. 20, 2024), attached as Exhibit 51.
” Select Committee Report at 5, attached as Exhibit 1.

78 Maurice Tamman, Laura Gottesdiener, & Stephen Eisenhammer, We Bought Everything Needed to Make 33

Million Worth of Fentanyl. All It Took Was $3,600 and a Web Browser, Reuters (July 25, 2024), available at
https://www.reuters.com/investigates/special-report/drugs-fentanyl-supplychain/.
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market.”” This history is poised to repeat itself following the recent July 2024 deal executed
between the United States and the PRC unless additional measures are taken to ensure that the
PRC faithfully carries out its obligations and prohibits illicit fentanyl exports to the United States.

The PRC government, the CCP, is a notorious police state that actively monitors,
suppresses, and punishes online communications and content that the state deems subversive.*
PRC chemical suppliers are nevertheless totally transparent about their product offerings, openly
marketing their goods as ingredients to manufacture fentanyl. PRC-based sellers do not even
pretend to believe that their purchasers intend to use these ingredients for any legitimate purpose.
To the contrary, these sellers explicitly advertise their products as a means to create illicit
fentanyl—going so far as to provide diagrams and instructions on how to transform the precursors
into the finished, deadly narcotic.®! Despite operating in one of the world’s most punitive regimes,
and despite the regime’s promise to crack down on illicit fentanyl, these actors make no effort to
hide their activities. Their activities demonstrate that—despite the PRC’s superficial cooperation
with the U.S. Government to crack down on the influx of fentanyl into the United States—PRC

sellers remain emboldened to peddle their deadly products.’> Blatant advertisements and

statements demonstrate that the PRC government has no interest in stopping the sale of fentanyl

7 Daisy Chung, Laura Gottesdiener, Drazen Jorgic, & Kristina Cooke, The Fentanyl Funnel: How Narcos

Sneak  Deadly  Chemicals  through  the U.S., Reuters (Oct. 1, 2024), available at
https://www.reuters.com/investigates/special-report/usa-fentanyl-supply-chain-
shipping/#:~:text=The%20fentanyl%20funnel%3 A%20How%20narcos%20sneak%20deadly%20chemicals%20thro
ugh%20the%20U.S.&text=A%20secretive%20route%20that%20drug,starts%20with%200ne%20little%20box.

80 See, e.g., Isabel Kua, China’s Police State Goes Global at Surveillance Conference, Barron’s (Sept. 11,

2024), attached as Exhibit 53; Qian Lang, New Rules Let China’s State Security Police Check People’s Devices,

Radio Free Asia (May 8, 2024), attached as Exhibit 54.
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t.8> Rather, PRC sellers evince confidence

precursors destined to sow destruction in the U.S. marke
that the CCP condones their activities.

A Reuters investigation confirmed the confidence with which these sellers operate. Even
while negotiations were ongoing between the United States and the PRC regarding the imposition
of tougher policies, Reuters had no difficulty finding a list of all the PRC-based companies that
manufacture and export precursors intended for the U.S. market.* Moreover, Reuters reporters

easily obtained enough controlled fentanyl precursors—like piperidone—from PRC-based sellers

to produce 750,000 lethal tablets of fentanyl. And, even though the PRC government can and

PRC suppliers ovenlv sell fentanvl precursors for export abroad—expressine no fear
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should know what these companies are producing and exporting, company representatives
represent to their buyers that their products will easily find their way through international trade
routes to the United States.®

The influx of fentanyl from the PRC into the United States has exacted, and continues to

8 Id.
84 Id.
8 Id.
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exact, a heavy toll on the U.S. population causing ongoing drug poisoning deaths in the magnitude
of hundreds of thousands. It is now the leading cause of death for Americans aged 18-45 years
and has precipitated a historic drop in American life expectancy.®

US drug-overdose deaths*
In the past 12 months,’000
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Illicit fentanyl exported from the PRC is designed to inflict suffering. Fentanyl itself is

100 times stronger than morphine,®’ 50 times more potent than heroin,® cheaper to produce than

86 H. Select Comm. on Strategic Competition between the United States and the Chinese Communist Party,

Select Committee Unveils Findings into CCP’s Role in American Fentanyl Epidemic—Report & Hearing (Apr. 16,
2024), attached as Exhibit 55.

87 Drug Enf’t Admin., Facts About Fentanyl, attached as Exhibit 20.
88 Maia Szalavitz, How Fentanyl Drove a Tsunami of Death in America, New York Times (Sept. 27, 2024),
attached as Exhibit 56.
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either,® and often undetectable.”® Just two milligrams can kill an individual.’! One kilogram can
kill 500,000 people.”” And the fentanyl hitting the U.S. market today, manufactured using

precursors from the PRC, “is even deadlier than before.”** In 2022, the state of California alone

seized enough illicit fentanyl to kill the entire population of North America twice over.®* In 2023,

the DEA seized more than 386 million deadly doses.”> And in 2024, to date, the DEA has seized

more than 292 million lethal doses of fentanyl.*®

8 Id.

%0 Lynn Arditi, Stimulant users caught up in fatal ‘fourth wave’ of opioid epidemic, NPR (July 9, 2024), attached

as Exhibit 57.

o1 Drug Enf’t Admin., Facts About Fentanyl, attached as Exhibit 20.
92 1d.
93 Drug Enf’t Admin., Year in Review: DEA Innovates to Fight Fentanyl (Jan. 18,2024), attached as Exhibit 58.

o4 Governor Gavin Newsom, California Seized Enough Fentanyl to Potentially Kill the Entire Population of

North America, Twice, attached as Exhibit 59.
95 Drug Enf’t Admin., Year in Review: DEA Innovates to Fight Fentanyl (Jan. 18, 2024), attached as Exhibit 58.

% The DEA maintains a running total of fentanyl seized in the United States and updates that total on the

following webpages daily. See Drug Enf’t Admin., One Pill Can Kill, attached as Exhibit 60; Drug Enf’t Admin.,
Facts About Fentanyl, attached as Exhibit 20; see also U.S. Attorney’s Off., Western Dist. of Wash., HSI, DEA, and
local partners, seize more than 16 kilograms of fentanyl powder and 60,000 fentanyl pills in fast-moving investigation
(May 10, 2024), attached as Exhibit 61; Kyle Dunphey, DEA forecasts a record-breaking year for fentanyl seizures
in Utah, Utah News Dispatch (July 4, 2024), attached as Exhibit 62.
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The PRC government understands and exploits the fact that “[a]nyone with a mailbox, an
internet connection and digital currency to pay the tab can source these chemicals” from the PRC."’
Again, the United States cannot combat these practices with diplomacy alone. Washington has
pushed the PRC government to impose substantive laws and enforcement measures to restrict the
exports of illicit fentanyl, yet the PRC government has done nothing of substance in response.

Thus, the deadly tide of fentanyl continues to flow.

o7 Maurice Tamman, Laura Gottesdiener, & Stephen Eisenhammer, We Bought Everything Needed to Make $3

Million Worth of Fentanyl. All It Took Was 33,600 and a Web Browser, Reuters (July 25, 2024), available at
https://www.reuters.com/investigates/special-report/drugs-fentanyl-supplychain/.
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IV. LEGAL STANDARD

A. The Act Is Intended to Combat the PRC Government’s Acts, Policies, and
Practices with Respect to Fentanyl Exports

There can be no question that Congress intends that the President, as delegated to USTR,
use the authority under the Act to investigate and impose countermeasures when U.S. commerce
is threatened by unjust or unreasonable trade that burdens or restricts U.S. commerce. The matter
before the President and USTR under this Petition concerns trade. The trade and export of an
illicit drug and its chemical precursors that are negatively impacting the commerce of the United
States of America. The Act authorizes the Office of the President of the United States of America,
acting under its authority and through its Executive Branch agencies, to engage in countermeasures
“against foreign countries which impose unjustifiable or unreasonable restrictions against U.S.
Commerce.”® That authority, delegated in part to USTR, embodies the unquestionable right of
the President to protect American commercial interests “whenever a foreign nation treats the
commerce of the United States unfairly.”

Congress, since first providing the President with authority under this Act, has expanded
this authority to protect against unjustified and unreasonable acts, policies, and practices by foreign
countries, in the multiple forms that they take.'® Indeed, the Act has been amended multiple times

since its initial passage in order to broaden its reach and incentivize increased use. In 1984, the

Act was amended to expand the President’s powers'?! and to encourage broader use of the statute’s

8 S. Report No. 1298, 93d Cong., 2nd Sess., 1974 U.S.C.C.A.N. 7186, 7208.
9 1d. at 7186, 7302-03.

100 [d

101 PL 98-573 (HR 3398), PL 98-573, October 30, 1984, 98 Stat 2948.
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provisions.'? In 1988, the Act was amended again to specify that unjustifiable actions, when

found, require a mandatory response, transfer implementation authority to USTR, and identify

specific unreasonable practices deserving of countermeasures.'®® In 1994, the Act was amended

again, this time to confirm jurisdiction to reach foreign countries that tolerate and support practices

that hurt the United States, not merely those that directly attack American commercial interests.!%*

The Act empowers the President, through USTR, to investigate a foreign nation’s acts,
policies, and practices to determine if they are “actionable” and if they are, to do what is required
to see them eliminated.'® On its face, the Act includes, but goes beyond what is considered by
some to be “traditional” trade. Actionable matters are any “acts, policies, and practices of a foreign
country,” including failure to effectively enforce commitments to which a state is a party, that are
either unjustifiable, unreasonable, or discriminatory and burden or restrict U.S. commerce.'%

When these criteria are met, the President, acting through the USTR, and in conjunction
with their Executive agencies, is authorized to institute a broad range of countermeasures to
eliminate the offending conduct. The countermeasures available include suspension, withdrawal,
or prevention of benefits of trade agreement concessions; imposition of duties or import

restrictions; withdrawal or limitation of duty-free treatment; entry into binding agreements to

102 See H.R. REP. 98-383, 9, 1984 U.S.C.C.A.N. 5039, 5046 (“The committee believes that these changes will
clarify, strengthen, and otherwise improve Section 301, thereby allowing more vigorous use of the statute against a
wide variety of foreign restrictions and making it a more effective device to obtain fair and equitable market access
for exports of U.S. goods and services.”); Joseph H. Price, The Trade and Tariff Act of 1984: An Analytical Overview,
19 INT’L L. 321, 327 (1985), attached as Exhibit 63; Jerry Cohen & Matthew McCullough, International Trade
Practice § 32:3 (2024 ed.), attached as Exhibit 64.

103 Jerry Cohen & Matthew McCullough, International Trade Practice § 32:3 (2024 ed.), attached as Exhibit 64.
104 Id

105 19 U.S.C. §§ 2411(a)(1)(A) & (b)(2).

06 g §§ 2411(a)(1)B)2) & (b)(1).
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eliminate offending practices and burdens on U.S. commerce and provide compensatory trade
benefits; and restriction or denial of service sector access authorizations.'?’

To maximize the Act’s efficacy, any affected person can invoke USTR’s investigatory
review. Congress specifically “provided a complaint procedure whereby interested parties could
petition the Special Representative for Trade Negotiations to conduct a review, with public

hearings of such alleged practices and policies.”!%

Thus, the Act authorizes “any interested
person” to file a petition with USTR requesting the initiation of an investigation.'” Petitioner—
an organization representing family members of victims who died as a result of the PRC’s
unjustifiable and unreasonable practices that promote the export of illicit fentanyl to the United
States, and who have suffered direct and significant economic harm (in addition to the broader

impact on U.S. commerce)—are precisely the sort of interested persons Congress contemplated.

B. The PRC’s Unjustifiable Acts, Policies, or Practices

Under the Act, if the United States’ rights are being violated in a manner that burdens or
restricts U.S. commerce, USTR is required to “take action” authorized by statute or otherwise
“within the power of the President with respect to trade in any goods or services” to “obtain the
elimination of [an unjustifiable] act, policy, or practice,” unless a limited statutory exception
applies (none of which are applicable here).!'® Unjustifiable acts, policies, and practices are those
111

that “violat[e] . . ., or [are] inconsistent with, the international legal rights of the United States.

The Act provides a list of practices that are per se unjustifiable, including denial of most-favored

07 14 §2411(c).

108 S. Report No. 1298, 93d Cong., 2nd Sess., 1974 U.S.C.C.A.N. at 7208.
109 19 U.S.C. § 2412(a).

g §2411(a)(1).

UL g §2411(d)E)(A).
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nation treatment, denial of the right of establishment, and protection of intellectual property

rights.!!?

Moreover, the list is expressly non-exhaustive and extends to any practice that violates
or otherwise contravenes an international right of the United States—i.e., those rights that the
United States possesses under international law. The statute confirms “that an ‘unjustifiable’ claim
can be based on alleged violations of U.S. rights under sources other than trade agreements.”'!?
And USTR has thus initiated investigations in response to petitions alleging violations of U.S.
rights established in sources including but not limited to friendship, commerce, and navigation
treaties, international declarations, resolutions, Organization for Economic Co-operation and
Development decrees, and other internationally accepted standards.!'* The export of lethal poison
designed to kill , with its resulting impact on U.S. Commerce, is per se unjustified and violates the

United States’ rights.

C. The PRC’s Unreasonable or Discriminatory Acts, Policies, or Practices

The Act also specifies that acts, policies, and practices are unreasonable if they are “unfair
and inequitable.”''®> To be clear, this does not mean that an act, policy, or practice must be a
violation of, or even inconsistent with, the international legal rights of the United States to be

actionable.''® Rather, and consistent with the ordinary meaning of the statutory terms, an act,

12 1d. § 2411(d)(4)(B).

13 See Jerry Cohen & Matthew McCullough, International Trade Practice § 33:1 (2024 ed.) (“The broad
precepts delineated in the latter portion of the statutory definition suggest that an “unjustifiable’ claim can be based
on alleged violations of U.S. rights under sources other than trade agreements.”), attached as Exhibit 64.

14 See id. (collecting petitions at n.24).
1s 19 U.S.C. § 241 1(d)(3)(A).

116 Id.
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policy, or practice is actionable if it is “marked by injustice, partiality, or deception,”!” or

otherwise “unfair.”'!®

The Act specifies certain acts, policies, or practices that are unreasonable, including those

that “constitute[] a persistent pattern of conduct by the [foreign government] under which that

government fails to effectively enforce commitments under agreements to which the foreign

29119

country and the United States are parties, including with respect to . . . . anticorruption.

But the Act is not limited only to these enumerated examples.'** And USTR has repeatedly
concluded that acts, policies, and practices beyond those explicitly set forth in the statute are
unreasonable and, therefore, actionable. For example, USTR found actionable Vietnam’s practices
related to currency manipulation, Vietnam’s import and use of illegally harvested timber, and
multiple countries’ imposition of a digital services tax.!?! In other words, USTR’s past practice
confirms that the term “unreasonable” is intentionally broad enough to reach all manner of conduct
that burdens U.S. commerce.!?? But again, the matter before USTR in this Petition involves export
trade of a deadly substance.

D. Burden or Restriction on U.S. Commerce

The only other requirement necessary to trigger USTR’s statutory authority is that the
foreign act, policy, or practice burdens or restricts U.S. commerce. In other words, the statute

extends USTR’s powers to impose countermeasures against any unfair acts, policies, or practices

17 Merriam-Webster.com Dictionary, “unfair,” (accessed Oct. 10, 2024), attached as Exhibit 65.

18 Merriam-Webster.com Dictionary, “inequitable,” (accessed Oct. 10, 2024), attached as Exhibit 66.
1o 19 U.S.C. § 1241(d)3)(A).

120 1d. § 2411(d)3)(B).

121 The Year in Trade 2022: Operation of the Trade Agreements Program 74th Rep., USITC Inv. No. 163-002
(Dec. 1, 2023), attached as Exhibit 67.

122 See, e.g., S. Report No. 1298, 93d Cong., 2nd Sess., 1974 U.S.C.C.A.N. at 7302-03.
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that are “harmful to U.S. commerce.”'?® The statute defines commerce broadly to extend beyond
only goods and includes but is “not limited to” services “associated with international trade.”!?*
The legislative history confirms that “commerce” should be interpreted broadly. The bill was
amended in committee to make it explicit that USTR can impose countermeasures ‘“‘against

countries which discriminate against or impose unjustifiable or unreasonable restrictions on, for

example, the U.S. insurance industry, the air transport industry, the banking industry, or the

merchant shipping industry. There may well be other ‘service’ industries which are discriminated

against or subject to unjustifiable or unreasonable practices and the Committee feels that these

would also be covered by the Committee amendment.”'?

The traditional judicial interpretation of “commerce”—and USTR’s application of that
term—supports the broad reach of the statute. For more than a century, “commerce” has been
understood to “extend[] to every species of commercial intercourse between the United States and

foreign nations, and among the several States.”!?

The Supreme Court has long defined
“commerce” expansively to cover “movements of persons and things, whether for profit or not,
across state lines; communications; transmissions of intelligence, whether for commercial
purposes or otherwise; and commercial negotiations that involve transportation of persons or
things, or flows of services or power, across state lines.”'?” USTR’s own interpretation of the Act

has likewise adopted a broad definition of commerce—one that extends to any acts, policies, or

practices that, for example, give a foreign state “an unfair competitive advantage in international

123 In re Section 301 Cases, 570 F. Supp. 3d 1306, 1316 (Ct. Int’l Trade 2022).

124 19 U.S.C. § 2411(d)(1) (emphasis added).

125 S. Report No. 1298, 93d Cong., 2nd Sess., 1974 U.S.C.C.A.N. 7186, 7303 (emphasis added).
126 Gibbons v. Ogden, 22 U.S. 1,3 (1824).

127 Constitution Annotated, Art1.S8.C3.2, Meaning of Commerce, attached as Exhibit 68.
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trade,” distort import/export competitiveness,'?® “force[] U.S. companies to undertake costly

measures to comply” with domestic policies, or subject U.S. companies to increased tax burdens—

particularly when those costs and burdens also affect U.S. small businesses and consumers.!'?’

Specifically with respect to the PRC, USTR has identified a wide array of actions that
burden or restrict U.S. commerce, including:

e Conduct that distorts markets in which U.S. citizens participate, undermines the
ability of U.S. firms to sustain innovation or investment, or compromises the
global competitiveness of American companies.'°

e Actions that damage company performance and competitiveness and result in
lost sales, lost revenue, disruption of supply chains, lost business opportunities,
and failure to achieve return on investment.!3!

e Policies that result in a significant impact on U.S. employment.'

Of course, the manufacture, sale, and export of a lethal poison—which is killing Americans and

impairing U.S. commerce—unquestionably satisfies this standard.

128 U.S. Trade Rep., Report on Vietnam’s Acts, Policies, and Practices Related to Currency Valuation (Jan. 15,
2021) at 1 and 27-28, attached as Exhibit 69.

129 U.S. Trade Rep., Report on Austria’s Digital Service Tax (Jan. 13, 2021) at 4, attached as Exhibit 70; U.S.
Trade Rep., Section 301 Investigation: Report on France’s Digital Services Tax (Dec. 2, 2019) at 53-54, 58-59, and
65-66, attached as Exhibit 71; U.S. Trade Rep., Section 301 Investigation: Report on India’s Digital Services Tax
(Jan. 6, 2021) at 22-27, attached as Exhibit 72.

130 U.S. Trade Rep., Findings of the Investigation into China’s Acts, Policies, And Practices Related to
Technology Transfer, Intellectual Property, and Innovation under Section 301 of the Trade Act of 1974 (Mar. 22,
2018) at 45 and 150-52, attached as Exhibit 73.

131 Id. at 173-75.

132 1d. at 176; see also U.S. Trade Rep., Report on Vietnam’s Acts, Policies, and Practices Related to Currency
Valuation (Jan. 15, 2021) at 27 (identifying harm due to suppression of value of labor, “which reduces the purchasing
power and consumption of workers”), attached as Exhibit 69.
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V. THE PRC’S HISTORY OF SUPPORTING AND CONDONING ILLICIT FENTANYL TRADE
HAS LED TO THE U.S. FENTANYL CRISIS

The United States is currently battling “the most lethal drug epidemic ever in human
history.”!3* This epidemic is the subject of this Petition and is the result of the PRC government’s
direct and indirect support for its domestic fentanyl industry. It is also the result of the PRC
government’s simultaneous failure to prevent the production and export of illicit fentanyl through
laws and enforcement measures.

The PRC government is now, and has been, supporting the production and export of illicit
fentanyl to the United States. Over the past two decades, the PRC has become a major global
exporter of synthetic illicit drugs and precursor chemicals, and PRC companies have become the
major global suppliers of fentanyl as well as an array of other deadly, illicit substances, including
methamphetamines, ketamine, tramadol, nitazenes, and xylazines.!** The PRC government is,
moreover, complicit in this crisis. As discussed in detail in Section VI.A. below, the PRC
government bureaucracy both aids the production and export of fentanyl-related substances and
also takes steps to conceal the business operations involved in fentanyl trade, offers financial
incentives to fentanyl producers and exporters, and ignores money laundering schemes by PRC
companies to profit from illicit activities.!*> Drug policy experts have been aware of the PRC

government’s support for the production and export of illicit fentanyl for years.'®

133 Fred Dews & Vanda Felbab-Brown, The Killing Drugs Podcast: Synthetic Opioids Around the World, “The
fentanyl pipeline and China’s role in the US opioid crisis,” Official Transcript at 2, Brookings Inst. (Oct. 1, 2024),
attached as Exhibit 74.

134 John Coyne & Liam Auliciems, No, China isn’t really suppressing it’s production of fentanyl precursors,

Australian Strategic Policy Inst. (Aug. 23, 2024), attached as Exhibit 13.

135 House Select Committee Report at 3 and 32-35, attached as Exhibit 1.
136 Brian Mann & Emily Feng, Report: China continues to subsidize deadly fentanyl exports, NPR (Apr. 16,
2024), attached as Exhibit 75.
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A. The PRC Government’s Practice of Shirking International Fentanyl
Commitments

The PRC government’s actions on fentanyl trafficking (i.e., exports) represent a complex
web of lies, evasion of international commitments, and cheating. Fentanyl exports to the United
States from the PRC have been on the rise, spiking in 2016 and the ensuing years, leading to
hundreds of thousands of American deaths. In 2017, after intense pressure from the U.S.
Government, the PRC placed two common fentanyl-related chemical precursors under control and
issued license requirements for their export.'*” As expected, the PRC’s actions fell short of being
effective, as producers shifted manufacture and sales to three different, unregulated chemicals that
make fentanyl: 4-AP, 1-boc-4-AP, and norfentanyl.’® In 2019, the PRC made a new
announcement that finished fentanyl and analogues would be placed on a control list,'** imposing
regulatory controls on their production, sale, and export through, for example, license
requirements.'*? As a result, the supply of finished fentanyl from the PRC decreased substantially,
according to the 2020 U.S. National Drug Threat Assessment.'*! But PRC suppliers then pivoted
to the production of illicit fentanyl precursors, with the PRC government’s knowledge and
aggressive financial and practical support.'¥? Two years later, in 2021, the PRC government
abruptly terminated engagement with the United States on countering opioid trafficking and
relaxed its internal enforcement efforts. The DEA’s activities in the PRC quickly came to an
end.'®

The next year, in 2022, the United Nations Commission on Narcotic Drugs—in response

to the global fentanyl crisis—placed restrictions on the fentanyl precursors 4-AP, 1-boc-4-AP, and

137 Zongyuan Zoe Liu, What Is China’s Role in Combating the Illegal Fentanyl Trade?, Council on Foreign

Relations (Sept. 12, 2024), attached as Exhibit 19; Geoff Mulvihill, China’s agreement expected to slow flow of
fentanyl into US, but not solve overdose epidemic, AP News (Nov. 16, 2023), attached as Exhibit 76; Select
Committee Report at 12 & n. 149, attached as Exhibit 1.
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norfentanyl.!** This move obligated all states party to the international anti-narcotic treaties—
including the PRC (a signatory)—to implement domestic controls to prevent the production,
manufacture, extraction, preparation, sale, distribution, delivery, or trade in these substances.'*’
But the PRC government refused to honor its commitments. The government blamed American
support for Taiwan for its failure to abide by international anti-trafficking obligations—and
attributed the U.S. fentanyl crisis to a problem with American culture. But the PRC’s anti-
trafficking commitments are non-derogable—and require the government to prevent the
manufacture, distribution, and use of illicit narcotics in all circumstances.'*® In the mocking and
antagonistic words of the PRC government:

In disregard of China’s stern warnings and repeated representations, Nancy Pelosi

visited China’s Taiwan region. This has dealt a heavy blow to the political

foundation of China-US relations. ~ The Chinese side announced -eight

countermeasures including suspending China-US counternarcotics cooperation.

This is a firm and strong response to the US and “Taiwan independence”
separatists’ provocation. It is completely justified, appropriate and proportionate.

138 Zongyuan Zoe Liu, What Is China’s Role in Combating the Illegal Fentanyl Trade?, Council on Foreign

Relations (Sept. 12, 2024), attached as Exhibit 19; Geoff Mulvihill, China’s agreement expected to slow flow of
fentanyl into US, but not solve overdose epidemic, AP News (Nov. 16, 2023), attached as Exhibit 76; House Select
Committee Report at 6 and n. 15, attached as Exhibit 1.

139 Geoff Mulvihill, China’s agreement expected to slow flow of fentanyl into US, but not solve overdose

epidemic, AP News (Nov. 16, 2023), attached as Exhibit 76; Zongyuan Zoe Liu, What Is China’s Role in Combating
the Illegal Fentanyl Trade?, Council on Foreign Relations (Sept. 12, 2024), attached as Exhibit 19.

140 Fred Dews & Vanda Felbab-Brown, The Killing Drugs Podcast: Synthetic Opioids Around the World, “The
fentanyl pipeline and China’s role in the US opioid crisis,” Official Transcript at 2, Brookings Inst. (Oct. 1, 2024),
attached as Exhibit 74.

141 Drug Enf’t Admin., National Drug Threat Assessment 2020 (Mar. 2021), attached as Exhibit 77.

142 House Select Committee Report at 6, attached as Exhibit 1; Fred Dews & Vanda Felbab-Brown, The Killing
Drugs Podcast: Synthetic Opioids Around the World, “The fentanyl pipeline and China’s role in the US opioid crisis,”
Official Transcript, Brookings Inst. (Oct. 1, 2024), attached as Exhibit 74.

143 Fred Dews & Vanda Felbab-Brown, The Killing Drugs Podcast: Synthetic Opioids Around the World, “The
fentanyl pipeline and China’s role in the US opioid crisis,” Official Transcript at 5, Brookings Inst. (Oct. 1, 2024),
attached as Exhibit 74.

144 John Coyne & Liam Auliciems, No, China Isn’t Really Suppressing Its Production Of Fentanyl Precursors,

Australian Strategic Policy Inst. (Aug. 23, 2024), attached as Exhibit 13.
145 See Anti-Trafficking Treaty at arts. 3 and 5, attached as Exhibit 14.
146 See Pt. VLB, infia.
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The root cause of the fentanyl abuse crisis in the US lies in the US itself. The
international community, China included, has been strengthening control of
fentanyl-related substances, while in the US, abuse of synthetic opioids including
fentanyl has been deteriorating. There have been more deaths from overdose. The
US should seriously reflect on the underlying reason. . .

China has made tremendous efforts to help the US solve its fentanyl issue. There
is no immediate hazard or large-scale fentanyl abuse in China. China has always
acted in a humanitarian and responsible way in helping the US solve the fentanyl
abuse crisis_and working with other countries to address new challenges in
counternarcotics. . .

The responsibility for undermining China-US counternarcotics cooperation is
entirely on the US. . . We also sincerely hope that the US can find an effective
solution to the fentanyl abuse in the country at an early date so that the American
people can rid themselves of the scourge of narcotics sooner rather than later.'#’

In the summer of 2023, the U.S. Government made another effort to tackle the PRC’s
exports of synthetic drugs by launching a global anti-drug coalition. More than 90 countries joined
that initiative, but the PRC abstained.'*® Then, in September 2023, the United States once again
publicly called attention to the PRC’s role in the production of precursor chemicals used to
manufacture illicit fentanyl by adding the PRC to the list of the world’s major illicit drug transit
or drug producing countries.!* The move designated the PRC “as a major source country due to
[a] change in legislation [as a result of the shift to precursors], and the United States strongly

urge[d] the PRC and other chemical source countries to tighten chemical supply chains and prevent

147 Embassy of the People’s Republic of China in the State of Israel, The Spokesperson of the Chinese Embassy
in Israel Responds to Questions of Israel Media and Friends of All Sectors on U.S. House Speaker Nancy Pelosi’s
Visit to Taiwan (I11) (Aug. 13, 2022) (emphasis added), attached as Exhibit 78.

148 Fred Dews & Vanda Felbab-Brown, The Killing Drugs Podcast: Synthetic Opioids Around the World, “The
fentanyl pipeline and China’s role in the US opioid crisis,” Official Transcript at 7, Brookings Inst. (Oct. 1, 2024),
attached as Exhibit 74.

149 Memorandum for Sec’y of State, Presidential Determination on Major Drug Transit or Major Illicit Drug

Producing Countries for Fiscal Year 2024, Presidential Determination No. 2023-12 (Sept. 15, 2023), attached as
Exhibit 79.
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diversion.”!>?

This designation underscored the PRC government’s lack of commitment to
obligations with respect to preventing illicit narcotics trade, including fentanyl.

In November 2023, the U.S. Government issued an announcement declaring progress with
the PRC on the fight against global drug trafficking. This largely recognized the PRC
government’s issuance of notices to its domestic chemical industry advising enterprises to comply
with PRC laws and regulations related to the trade in precursor chemicals and pill press
equipment'”! and the PRC government’s recommenced submission of incidents to the International
Narcotics Control Board’s global IONICS database to share real-time information internationally
about suspicious shipments and drug trafficking.!>> However, the last time the PRC committed to
the United States that it would regulate fentanyl products, it violated its commitment by
encouraging domestic producers to shift towards the production of illicit fentanyl precursors.!*
Also, despite the PRC’s government’s empty promises,'>* fentanyl-related criminal prosecutions
equated to just one domestic prosecution, and the PRC government was simultaneously warning
domestic illicit fentanyl producers about potential U.S. Government investigations so they could
avoid capture.

In December 2023, PRC authorities granted forty licenses to five domestic pharmaceutical

ingredient manufacturers to produce fentanyl-related active pharmaceutical ingredients and other

150 Id.

151 White House, FACT SHEET: Biden-Harris Administration Continues Progress on Fight Against Global
1llicit Drug Trafficking (Nov. 16, 2023), attached as Exhibit 80.

152 1d

153 News Release, The Heritage Found., Heritage Unveils Critical Report Exposing China’s Rile in Fueling

America’s Fentanyl Crisis (Sept. 9, 2024), attached as Exhibit 81.

154 White House, FACT SHEET: Biden-Harris Administration Continues Progress on Fight Against Global
1llicit Drug Trafficking (Nov. 16, 2023), attached as Exhibit 80.
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fentanyl-related products for medical use.!> Those five companies were only permitted to sell
their products to three pharmaceutical firms: Chongqing Pharmaceutical, Shanghai

6 All of these entities are SOEs, and none of them have

Pharmaceuticals, and Sinopharm.'”
approval from the U.S. Food and Drug Administration (“FDA”) to import their products into the
United States.'”” Moreover, these companies pose military risks to the United States’ national
security. Chongquing Pharmaceutical appears to be closely tied to/affiliated with the China
Aerospace Science and Industry Corporation, China’s largest manufacturer of missiles, which is
an SOE and included on the U.S. Department of Treasury’s Chinese Military-Industrial Complex
Company (“CMIC”) list. Shanghai Pharmaceuticals appears to be closely tied to/affiliated with
China Telecommunications Corporation Group, China Mobile Communications Group Company
Limited, and China United Network Communication Group Company Limited, all SOEs and
CMICs. Sinopharm appears to be closely tied to/affiliated with the Aviation Industry Corporation
of China, an SOE, which is the military arm of the CCP’s People’s Liberation Army, and a CMIC.
It is likely that all of these companies have supported the export of fentanyl precursors into the
United States, given their alignment with the CCP.!®

Furthermore, reports indicate that the PRC government, through various other enterprises
that similarly lack FDA authorization to enter substances into the United States, provided

government subsidies for the production and export of illicit fentanyl and precursors to the United

States, up through the time of the filing of this Petition.!® According to a report released by the

155 Zongyuan Zoe Liu, What is China’s Role in Combating the lllegal Fentanyl Trade, Council on Foreign

Relations (Sept. 12, 2024), attached as Exhibit 19.

156 Id
157 Id.

158 Jacqueline Deal, The CCP’s United Front Fentanyl Operation Against the United States (Oct. 14, 2024),
attached as Exhibit 205.

159 House Select Committee Report at 10-17, attached as Exhibit 1.
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U.S. Commission on Combatting Synthetic Opioids, chemicals used to make illicit fentanyl have
been flowing “unabated” from the PRC, and PRC’s chemical firms have been the “primary
sources” of substances used to manufacture the fentanyl.!®°

The PRC’s practices in support of illicit fentanyl trade continued through July 2024 when
the PRC government declared that it would add three precursor compounds to the list of controlled
chemicals (4-AP, 1-boc-4-AP, and norfentanyl) and would require a license for export to the
United States (as of September 1, 2024). The PRC’s newly announced July 2024 controls may,
on their face, appear to signal a new PRC commitment to countering narcotics, but ongoing PRC
government behavior (discussed immediately above and in Part VI below) suggests that the PRC
will sidestep its obligations and pump more poison into America. The PRC government has been
subsidizing the production and exports of fentanyl through grants and longstanding tax rebates for
years and continues to do so. To emphasize, the problem is both the fact that the PRC government
has been allowing fentanyl and precursor exports to the United States, and also the fact that the
government promotes these exports as a matter of policy as laid out in detail in Part VI.A below.
Importantly, and as many experts agree, the PRC’s July 2024 deal with the United States will not
solve the core problem of the PRC’s continued direct support of these exports through incentive
programs and the failure to promulgate and enforce meaningful legal prohibitions against all forms

of illicit fentanyl exports.'®!

160 Bernd Debusmann Jr., Can Joe Biden’s plan stop the flow of fentanyl to the US, BBC (Nov. 21, 2023),
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Understanding the market for fentanyl precursors is critical to the analysis here. Precursor
sales are small volume and small profit sales.'®> This is where the PRC’s value-added tax (“VAT”)
rebates come in. The VAT system reduces and, in some cases, eliminates taxes on exported illicit
fentanyl through a refund rate mechanism. Additionally, direct PRC government subsidies
incentivize companies to manufacture and export fentanyl. To be clear, the only rationale for the
PRC government to subsidize fentanyl exports is to encourage the international use of fentanyl.
In fact, it is estimated that the PRC’s drug-specific VAT system and financial award systems have
incentivized the export of at least 17 illegal narcotics which are schedule-I controlled substances
with no legitimate purpose.'®® Fourteen of these are fentanyl analogues, which are “chemically
similar to existing substances, designed to mimic or alter the effects of the original while varying
slightly in structure to evade legal restrictions or to enhance specific properties.”'®* The PRC
government’s VAT rebates have also been unusually high: 13 percent for synthetic narcotics, as
compared to rebates ranging from three percent to nine percent for a range of other, ordinary, non-
lethal commodities.!®> There is no reason for the PRC government to subsidize these exports
unless it wants these chemicals exported.

Various news reports, including a National Public Radio April 2024 report and Reuters’

August and October 2024 investigations, found a web of PRC companies that have been openly
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marketing fentanyl precursors to buyers in the United States.'®® To date, the PRC government has
done little to nothing to crack down on and prosecute these companies, which remain operational.
Of course, the absence of PRC action is hugely problematic when juxtaposed against the
government’s tight control over internet traffic within the country and the range of domestic laws
governing censorship. Clearly the PRC government lacks the will to prohibit such exports.
Instead, the government has attempted to conceal these transactions,'®” and the government has
taken steps to hide the financial incentives it provides to producers and exporters of fentanyl.!®8
Furthermore, while PRC drug enterprises are increasingly resorting to the use of cryptocurrencies
to obfuscate their dealings, the PRC government refuses to investigate the financial flows of these
enterprises through law enforcement probes and regulatory audits. Equally disturbing, the PRC
government has been abusing the U.S. Government’s intelligence sharing to notify enterprises of
American investigations so that PRC companies can better evade U.S. law enforcement actions.'®

B. The PRC Government’s Refusal to Regulate Hundreds of Fentanyl Chemicals

The PRC government’s announced July 2024 controls over the production of three
precursor chemicals used to make fentanyl will not dismantle the PRC’s illicit fentanyl trade. As
noted, the new controls apply to only a few precursor materials, 4-AP, 1-boc-4-AP, and
norfentanyl, while numerous other illicit fentanyl precursors continue to be produced and exported

by PRC enterprises with the PRC government’s knowledge. The government should have
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controlled these precursors in 2022, when the UN Commission on Narcotic Drugs placed them
under international control pursuant to anti-narcotic treaties to which the PRC is a party.!’® The
fact that it took two years for the PRC government to act demonstrates that the PRC does not take
its anti-narcotic commitments seriously. To the contrary, the PRC government wields anti-
narcotic cooperation as a geopolitical weapon. There is no reason to believe that will change—as
evidenced by the fact that numerous other precursor chemicals are still being produced in and
exported from the PRC and by the fact that the United States is now intercepting higher volumes
of boc-4-piperidone, 2-phenethyl bromide, and para-fluor fentanyl, all fentanyl precursors.!”!
Fentanyl, like other synthetic opioids, may be manufactured through a range of chemical
processes that require specific precursors.!”? The PRC government knows this, because although
the government controlled two main fentanyl precursors, NPP and 4-ANPP,!”® not all the precursor
chemicals for fentanyl synthesis are under control. Instead, the PRC government incentivizes
their production and sale.!”* By not expanding controls to encompass all precursor substances that
can make illicit fentanyl, the PRC government implicitly allows chemical manufacturers to

diversify production and continue exporting a range of other fentanyl products to the United States

and elsewhere.!”
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The PRC’s insistence on regulating fentanyl and its precursors on an individual compound
basis is facilitating the continued flow of lethal toxins to the United States. Because illicit fentanyl,
a synthetic drug, is made entirely from artificial substances, the potential precursors and
manufacturing methods are limitless.!”® The physical structures of the ingredients can constantly
evolve. By tweaking just one small element of the molecular formula, producers can create an
unscheduled product. In addition to these designer precursors, PRC manufacturers are
increasingly producing so-called “novel substances.”'’” These compounds mimic the effects of
illicit fentanyl, but conveniently fall outside of the PRC government’s limited ban on a narrow
category of precursors, as the government knows all too well.

The United States has repeatedly asked the PRC to classify the entire class of precursors
(the core element of the formula rather than the peripheral molecules) to avoid such workarounds,
but the PRC consistently refuses to cooperate.!’® Thus, as of the date of the filing of this Petition,
the PRC government has declined to control illicit fentanyl precursors in any meaningful way,
including in a manner that complies with the PRC’s international commitments and also respects
the United States’ international rights. That is why initiating on this Petition and undertaking an
investigation pursuant to the Act so important—it gives the U.S. Government leverage to demand

meaningful commitments beyond the superficial ones the PRC has made to date.
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C. The PRC Government’s Refusal to Take Meaningful Action to Dramatically
Curb Domestic Production and Exports of Illicit Fentanyl

Petitioner acknowledges that the U.S. Government’s July 2024 deal with the PRC is a
marginal step forward in addressing the fentanyl crisis, but reiterates that it is insufficient to curb
the flow of illicit fentanyl from the PRC into the United States.'” Indeed, even in agreeing to the
terms of that deal, the PRC government revealed its willingness to use fentanyl controls as a
geopolitical weapon by demanding that the United States lift trade sanctions against the PRC
Ministry of Public Security’s Institute of Forensic Science (the “Institute”) as a pre-condition.'®
The U.S. Department of Commerce designated the Institute to its Entity List in 2020 for being
“complicit in human rights violations and abuses committed in China’s campaign of repression,
mass arbitrary detention, forced labor[,] and high-technology surveillance against Uighurs, ethnic
Kazakhs, and other members of Muslim minority groups.”'®! It is absurd that the PRC insisted on
a quid-pro-quo arrangement that demands the United States weaken its national security measures
against a PRC institution perpetuating atrocities in exchange for the PRC’s half-hearted agreement
to take insignificant steps to curb fentanyl exports—particularly since the PRC has been driving,
incentivizing, and supporting the exports of illicit fentanyl for years. The United States should be
very concerned about the PRC government’s behavior and what that behavior indicates about the
PRC’s motives. Without meaningful regulatory and enforcement actions by the PRC government
to prohibit illicit fentanyl trade, the PRC will remain a major global supplier of fentanyl products

and the leading contributor to the loss of American life and U.S. commerce. The U.S. Government
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must demand more from the PRC government in order to eliminate these harms. The PRC
government’s actions thus far have had infinitesimal or zero impact.

Petitioner also cautions the U.S. Government against assuming that the reported recent
decrease in fentanyl deaths in any way reflects the PRC government’s attempts to regulate
fentanyl. The slight reduction in fentanyl deaths in the United States is not attributable to the PRC.

To the contrary, fentanyl imports are continuing virtually unabated, as shown by CBP’s data:!%?
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The decline in fentanyl-related deaths, rather, is a direct result of the efforts and expenditures by
the U.S. Government and, most recently, the Biden Administration, to provide medical care to

Americans, including by making naloxone, which reverses fentanyl poisonings, readily available

182 Customs and Border Prot., U.S. Border Patrol and Office of Field Operations Weight and Count of Drug
Seizure Events by Fiscal Year (Sept. 5, 2024), attached as Exhibit 85.
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nationwide.!®® The prevalence of drug screening kits is also helping individuals determine whether
seemingly innocuous substances are contaminated with fentanyl.'%*

If the PRC government truly wanted to take action to prevent the illicit fentanyl trade, it
has a variety of meaningful steps at its fingertips. As detailed below, the PRC government must
acknowledge and address, first, that its own exports are the root of the illicit fentanyl problem. To
date, the PRC entirely fails to take accountability for the massive quantities of illicit fentanyl and
its precursors that are exported from within its borders. Second, and relatedly, the PRC
government must take advantage of its own existing legal controls—and engage in cooperation
with international law enforcement—to track and prevent the export of illicit fentanyl and its
precursors. Third, the PRC government must implement and enforce new legal requirements for
PRC companies to end the production and export of all illicit fentanyl formulations. And, fourth,
the PRC government must promulgate, implement, and enforce due diligence requirements for its
financial institutions to prevent money laundering and the substantial financial gains associated

with illegal drug exports and trafficking of illicit fentanyl.

i. The PRC Government Routinely Ignores Its Fentanyl Export Problem

The PRC government continuously avoids its obligations to combat the traffic in illicit
fentanyl by pretending that it does not have a problem with the fentanyl trade,'®® as reflected in
numerous official PRC statements. For example, in May 2023, the PRC went so far as to claim:

The pretext the US fabricated this time is that these Chinese entities and individuals

are involved in the sale of pill press machines, die molds, and other equipment to
the US and Mexico. However, it is widely known that pill press machines and die
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molds are common commodities with legitimate uses and are widely used in normal
industrial production. According to the common practice across the world, to
ensure that the goods imported are not used for illicit purposes is not only the basic
responsibility of the enterprises, but also the legal obligation of the governments of
importing countries. . .

The US itself is the root cause of its drug problems. With five percent of the world’s
population, the US consumes 80 percent of the world’s opioids. . .

The US sanctions against Chinese companies and citizens will add more obstacles
to China-US counter-narcotics cooperation. Such moves hurt others as well as the
United States itself. Ifthe US truly wants to solve its drug problem, it should respect
facts, reflect on itself, correct its wrongdoing, and stop shifting the blame. China
will continue to do what is necessary to safeguard the lawful rights and interests of
Chinese companies and individuals.'3°

Likewise, in April 2023, Reuters reported the PRC government responded to an urgent
request from the president of Mexico asking Chinese President Xi Jinping to control shipments of
fentanyl to Mexico as follows:

China has not been notified by Mexico about any seizure of fentanyl from China,
ministry spokesperson Mao Ning said at a regular briefing.

“U.S. needs to face up to its own problems and take more substantive measures to
strengthen regulation within its borders and reduce demand,” Mao said, referring
to drug abuse as a problem “made in the U.S.” . . .

There is no such thing as illegal trafficking of fentanyl between China and Mexico,
China’s foreign ministry said on Thursday, responding to a letter from the Mexican
president asking Beijing to help limit illicit flows of the deadly drug.'®’

This raises an obvious question: how can the PRC government honor a July 2024 deal to
address a problem that the PRC insists on asserting does not exist? As described throughout this
Petition, it will not do so, which is why initiating this investigation is so important.

ii. The PRC Government’s Default Argument That It Cannot Track the
Illegal Behavior of PRC Companies Has Been Refuted by Facts

186 Embassy of the People’s Republic of China in the United States of America, Remarks by Spokesperson of
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The PRC government’s primary argument with respect to its inability to prosecute illicit
fentanyl exports has been that it has no knowledge of which companies are engaging in illegal
activities. This argument lacks credibility. In order to receive financial incentives from the
government including a VAT refund, a company must report its qualifications for financial support
to the PRC government, including the name of the company, a description of the items exported,
and the quantities and values associated with the exports.!®® A bipartisan congressional report,
described below, found evidence that the PRC government itself provided grants and other types
of monetary awards to companies trafficking illicit fentanyl for export online.'*® To provide these
grants and awards to companies, the government must know their identities and banking
information.  Plus, the PRC government’s claimed inability to identify illicit fentanyl
manufacturers is further undermined by the fact that over a two-month period, Reuters discovered
the identities of dozens of PRC companies involved in illicit fentanyl trade. If Reuters can identify
and document the activities of these companies, so can the CCP. The truth is that the PRC
government has no interest in discouraging these companies. Indeed, the PRC government does
not even focus its enforcement actions on the regions and provinces with the most chemical
manufacturers.!*°

ili. The PRC Government Has Failed to Promote “Know Your Customer”
and Other Due Diligence Obligations on Chemical Companies

Fundamentally, the PRC government should—but has thus far refused to—promulgate

laws that make it illegal to produce and export any fentanyl substance that is used in illicit trade.
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To meaningfully address this trade, the PRC government must address two broad types of fentanyl-
related substances—those that can only be used to manufacture illicit fentanyl, and those that can
make other non-controlled substances, including ordinary commercial goods."! With respect to
the first class, the PRC government must be compelled to prohibit production and export outright
and without exception. As elaborated further in part VI.B below, there is no justification for the
proliferation of these illegal chemicals.

With respect to the second class, the PRC government has argued that it is impossible to
control such substances because it cannot determine whether they will be used for legitimate or
illegal ends.!? The government has similarly claimed that its lack of knowledge prevents effective
oversight of the chemical firms. But these arguments are a red herring. Countries routinely handle
similar legal issues with respect to regulating “dual use” items in appropriate manners.

As an initial matter, compliance with regulations that govern controls on chemicals that
make both illicit fentanyl and ordinary goods would rationally require PRC companies to conduct
better due diligence on their prospective customers. To the extent that export sales are being
ordered by large, established foreign goods manufacturers who engage in legitimate commercial
production, then PRC chemical companies could reasonably infer that those companies would not
misuse their fentanyl products. Purchase volumes are another metric for assessing whether orders
are for legitimate purposes, given that illicit fentanyl is traded in very small volumes. Established
PRC chemical producers that engage in legitimate commercial export sales may be permitted by

the PRC government to produce and export fentanyl-related products so long as they have

191 Fred Dews & Vanda Felbab-Brown, The Killing Drugs Podcast: Synthetic Opioids Around the World, “The
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conducted sufficient due diligence on their customers and can confirm that their customers are
bona fide buyers, have appropriate authorization to import such chemicals (like U.S. FDA
permissions), and request purchase quantities consistent with what is expected for ordinary
commercial transactions. Any low-volume sales requests by non-established entities in the United
States, Mexico, or any other country should raise a red flag for the PRC seller. The PRC
government can and should adjudicate export licenses using these straightforward parameters.
And local PRC government regulators could conduct periodic audits of local chemical producers
to ensure that their accounting, sales, packing, and export records document legitimate sales. There
are between 40,000 and 100,000 chemical companies throughout the PRC. If the PRC government
hired just 200 individuals across the country, the government could conduct 10,000 individual
week-long export audits each year, thereby monitoring 10 to 25 percent of all PRC-based chemical
manufacturers. In other words, robust enforcement is possible and practicable with relatively
minimal effort.

The U.S. Government imposes similar “know your customer” and due diligence
requirements on American companies, and enforcement officers including the DOJ, routinely
conduct compliance checks similar to the audits proposed here. Given the PRC’s vast enforcement
resources, it is unreasonable and unpersuasive for the PRC government to assert that it simply
lacks capacity or capability to ensure compliance with any laws that prohibit the export of illicit
fentanyl for trafficking purposes. The PRC’s arguments simply reveal the government’s lack of
will to address meaningfully illicit fentanyl exports.

iv. The PRC Government Has Had the Ability, but Has Refused, to
Monitor Financial Transactions to Prevent Illicit Fentanyl Trade

The PRC government has not indicated any real willingness to prevent illicit fentanyl trade

through its investigations of bank transactions, cryptocurrency transactions, and money laundering
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operations. Nor has it instituted laws that meaningfully prohibit such types of financial schemes
that aid the fentanyl trade.'”® The PRC government promised to collaborate with the United States
on investigating money laundering schemes as part of its July 2024 deal, but it is doubtful that the
PRC government will honor this promise given how reluctant it has been to engage with the United
States on this issue to date.'**

The financial schemes associated with the illicit fentanyl trade are extensive and
elaborate—but ultimately traceable. Over the past five years, the PRC has catapulted itself to the
top of the world’s money laundering networks and now provides services to cartels and crime
syndicates involved with the illicit fentanyl trade.'”> Yet robust prosecution is still lacking.!”
According to a senior expert at the Brookings Institution, Vanda Felbab-Brown:

[W]e really haven’t seen . . . robust prosecution in China. And what is really the

most impactful, most important dimension is for China to start rounding up

violators of the regulations and prosecuting them.

And China has not been willing to do it very much. It made some indictments, such

as of a Chinese national indicted by the United States for money laundering for the

Sinaloa Cartel. This also happened in the summer of 2024. But we are nowhere

close to robust indictments, robust prosecutions in_either the money laundering
sector or smuggling of precursors to the Mexican cartels.

And in fact, China is saying do not expect those prosecutions from us, because we
cannot prosecute these offenses against substances that are not scheduled.'®’
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Far from investigating or prosecuting fentanyl trafficking, the PRC government alerts illicit
fentanyl enterprises to U.S. Government narcotics investigations.'”® And although the PRC
government issues periodic directives to industry citing existing laws on narcotics and customs
control, these alerts are simply reminders to companies to be “cautious about orders from the
United States™' so as to avoid being caught by U.S. Government officials.

To be clear, the PRC government is in control of the laws governing its companies, the
institution of new laws, how broadly the laws are structured, how effective those laws are, and
how the government enforces those laws. The PRC government could prohibit the export of illicit
fentanyl if it wanted t0.?”° The fact that the PRC government has been reluctant to substantially
prohibit fentanyl production and exports to the United States is telling. USTR should take note of
this inaction, which reflects the PRC government’s interest in continuing the illicit fentanyl trade.
That is why the United States must use its authority under the Act to press the PRC to end exports
of illicit fentanyl. And the United States must be prepared to impose countermeasures if the PRC’s
acts do not result in real changes. At present, the U.S. Government has not done enough, which is
precisely why this Petition is being filed—to give the U.S. Government leverage to do more.

VI THE PRC’S ACTS, POLICIES, AND PRACTICES REGARDING FENTANYL TRADE ARE
UNJUSTIFIABLE AND UNREASONABLE

As of the date this filing, and despite its recent promises, the PRC government engages in
a wide variety of acts, policies, and practices designed to export to and flood the United States

with illicit fentanyl. These acts, policies, and practices are well-documented, persistent, and—as
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set forth in Part V.C.iv above—well within the PRC government’s means to stop. Instead of
ending these practices, the PRC continues to provide direct and indirect financial incentives—
VAT rebates, grants and subsidies, and state ownership perks—to fentanyl manufacturers. The
PRC government also continues to allow its companies to openly market illicit fentanyl for export
sales abroad, while refusing to prosecute those involved. There is no legitimate domestic market
for these fentanyl products because they are illegal in the PRC. Accordingly, the sole purpose of
the PRC’s fentanyl promoting acts, policies, and practices is exports. The PRC’s export-oriented
acts, policies, and practices violate the international legal rights of the United States, which are set
forth in international agreements (i.e., treaties) that require governments to strictly regulate the
trade in narcotics (including fentanyl). Accordingly, these acts, policies, and practices are
unjustifiable and unreasonable within the meaning of the Act. See 19 U.S.C. § 2411(a), (b).

A. The PRC’s Continuing Acts, Policies, and Practices Promote the Export of Illicit
Fentanyl into the United States

In April 2024, the House Select Committee released a comprehensive, bipartisan report
after a lengthy investigation into the PRC government’s role in the U.S. fentanyl crisis. The House
Select Committee’s analysis “involved delving deep into the public PRC websites, analyzing PRC
government documents, acquiring over 37,000 unique data points of PRC companies selling
narcotics online through web scraping and data analytics, undercover communications with PRC
drug trafficking companies, and consultations with experts in the public and private sector.”?!
Using its extensive experience, the House Select Committee identified six specific PRC

government policies and practices that promote the flow of illicit fentanyl into the United States.

To this day, the PRC government continues using direct financial incentives such as provision of

201 House Select Committee Report at 2, attached as Exhibit 1.
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subsidies to exporters of illicit fentanyl, fentanyl analogs, and fentanyl precursors; provision of
grants and awards to companies engaged in illicit fentanyl trafficking; and direct stakes in
companies tied to illicit fentanyl trafficking to promote fentanyl exports. These are bundled with
indirect incentives such as the PRC government’s continued, systematic refusal to prosecute
manufacturers of fentanyl and precursors, failure to leverage the extensive tools at its disposal to
prevent online sales of fentanyl and precursors, and preferential treatment for online marketing
communications about fentanyl and precursor exports vis-a-vis products intended for domestic
use. These practices are unreasonable and unjustifiable, and they are continuing despite the PRC’s
repeated promises to take action to address the global fentanyl crisis.?%?

i. The PRC Government Is Continuing to Incentivize the Manufacture

and Export of Illicit Fentanyl and Fentanyl Precursors through
Subsidies in the Form of Tax Rebates

One of the primary ways that the PRC government supports the flood of illicit fentanyl into
the United States is by offering VAT tax rebates on exports. The PRC government has done so
for years and has failed to stop, despite the House Select Committee’s damning identification of
these tax incentives and despite its July 2024 promises.

All goods and services in the PRC are subject to a VAT that is levied at each stage of
production. The VAT is a cost borne by the producers of a good or service,?*® and it is an important
source of revenue for the PRC. Most PRC products and services are subject to a domestic VAT

rate of 13 percent.** To promote export of goods, the PRC government does not levy VAT on

202 Id. at 2-3.

203 Liam Ebrill, et al., The Allure of the Value-Added Tax, Int’]l Monetary Fund (June 2002), attached as
Exhibit 88.

204 Dream Zhou, Understanding VAT in China, MS Advisory (May 12, 2022), attached as Exhibit 89; Deloitte,
Sourcing from China: Export VAT Refund (2011), attached as Exhibit 90.
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exports.?®> However, “when a company sources products in China, it must pay VAT. Usually,
the input VAT could be deducted from the output VAT,” allowing the entity to recoup those costs,
“but there is no output VAT for exported goods,” and therefore no opportunity to recover the input
VAT.? The PRC government addresses this with an export VAT rebate system through which it
provides full or partial refunds of the otherwise applicable input VAT 2%

The purpose of the PRC government’s VAT rebate system for exports is to incentivize
production of the goods for export, and it has proven to be an effective tool in the past. Studies
have shown that the PRC’s “VAT rebates [] have a large and significant positive impact on the
volume of Chinese exports.”?® Each percentage point increase in the VAT rebate translates to a
13 percent increase in exports.’” Indeed, the PRC has an established history of using its VAT
rebate system to increase exports in important sectors. In 2023, USTR explained the PRC
government’s practice of “reinforc[ing] its domestic objectives by imposing or retracting
VATs.”?!® And as USTR found, such practices cause “tremendous distortion and uncertainty in
the global market.”?!!

The PRC government uses these tax incentives—and continues to use these tax

incentives—to promote the export of illicit fentanyl and its precursors. As explained above, this

VAT rebate system is particularly effective in the fentanyl context because precursor sales are

205 Dream Zhou, Understanding VAT in China, MS Advisory (May 12, 2022), attached as Exhibit 89.
206 Id.
207 [d

208 Piyush Chandra & Cheryl Long, VAT Rebates and Export Performance in China: Firm-Level Evidence, 102
J. Pub. Econ. 13, 13-22 (2013), attached as Exhibit 91.

209 Id

210 U.S. Trade Rep., 2023 Report to Congress on China’s WTO Compliance (Feb. 2024) at 39, attached as
Exhibit 92.

211 Id.
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small volume and small profit sales, so the VAT rebates help with export revenue. Yet this policy
is particularly egregious because the PRC government’s VAT tax rebates effectively promote the
exports of illicit fentanyl.

The PRC government cannot seriously dispute that its VAT tax rebates incentivize exports
of illicit fentanyl. In May 2019, after substantial political pressure, the PRC designated all finished
fentanyl analogues as controlled substances, thereby making it illegal to sell fentanyl or fentanyl
analogues within the PRC.?!? The PRC has also formally designated several fentanyl precursors
as controlled substances, including NPP and ANPP, and acknowledged that the manufacture and
export of any fentanyl precursors are unlawful when connected to drug trafficking.?!* Yet, VAT
rebates are available to them. It is estimated that the PRC government’s drug-specific VAT system
and financial award system incentivize the export of at least 17 illegal narcotics which are

214 Obviously, this practice is

schedule-I controlled substances with no legitimate purpose.
unjustifiable and unreasonable under the Act, in part because it violates the United States’
agreement with the PRC under the Anti-Trafficking Treaty, which establishes the framework for
States Party to take measures to combat the trade in illicit narcotics, trafficking, money laundering,
and the diversion of precursor chemicals, including fentanyl precursors.?!> Notwithstanding the

PRC government’s legally binding international commitments and stated official position

criminalizing these dangerous substances, 14 fentanyl analogues and more than 20 fentanyl

212 Drug Enf’t Admin., Fentanyl Flow to the United States (Jan. 2020), attached as Exhibit 93.
213 [d

214 John Coyne & Liam Auliciems, No, China isn’t really suppressing its production of fentanyl precursors,

Australian Strategic Policy Inst. (Aug. 23, 2024), attached as Exhibit 13.

215 China’s obligations are set forth in the United Nations Convention against Illicit Traffic in Narcotic Drugs

and Psychotropic Substances Dec. 20, 1988, 1582 U.N.T.S. 95 China ratified the treaty on Oct. 25, 1989. See
Depositary, UN. Treaty Collection, attached as Exhibit 94.
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precursors, including NPP and ANPP, are presently eligible for the maximum VAT rebate of 13

gercent.216

Many of the presently applicable rebates, including rebates on fentanyl and its analogues,
have been in place since at least 2018.2!7 That these rebates persist even after the PRC’s
commitments to stop trafficking illicit fentanyl demonstrates a PRC government policy decision
that is unjustifiable and unreasonable. Over the last six years, the PRC government has added,
deleted, and revised VAT tax rebate rates for fentanyl, reinforcing the intentional nature of their
current inclusion on the VAT rebate list.>!® The PRC government, however, failed to remove VAT

rebates for fentanyl analogs.>!® Even after designating these products as scheduled substances in

May 2019, the PRC increased and extended VAT rebates for fentanyl products.??’ In fact, the

PRC government currently provides the highest level—13 percent—export rebate for illicit,

216 Oct. 13, 2024 screenshot of three fentanyl and fentanyl precursor product codes receiving a VAT refund rate

percentage of 13 percent, attached as Exhibit 95; Oct. 13, 2024 screenshot of ANPP code receiving a VAT refund
percentage of 13 percent (ANPP is a key precursor chemical used in the synthesis of illicit fentanyl and its analogs.),
attached as Exhibit 96; Oct. 13, 2024 screenshot of NPP code receiving a VAT refund percentage of 13 percent (NPP
(N-phenethyl-4-piperidone) is a key precursor in the synthesis of fentanyl, serving as an intermediate chemical that
can be converted into ANPP, which is then further synthesized into fentanyl.), attached as Exhibit 97; Oct. 13, 2024
screenshot of Other fentanyl and their derivatives (29333400) code receiving a VAT refund percentage of 13 percent,
attached as Exhibit 98; Oct. 13, 2024 screenshot of Other fentanyl and their derivatives (29349200) code receiving a
VAT refund percentage of 13 percent, attached as Exhibit 99; Oct. 13, 2024 screenshot of several fentanyl and
fentanyl precursors (291333300) code receiving a VAT refund percentage of 13 percent (the precursors listed include
alfentanil, anilidine, cyanide, bromazepam, diphenoxin, diphenoxylate, dipipridone, fentanyl, ketomidone,
methylphenidate, pentaphene, levocin, pethidine, pethidine intermediate A, phencyclidine, phenperidine,
piperphenylmethanol, pipecyanamide, disopyramide, and trimalidine and their salts), attached as Exhibit 100.

27 See 2018-2019 screenshot of several fentanyl and fentanyl precursors (291333300) code receiving a VAT

refund percentage of 10 percent (the precursors listed include alfentanil, anilidine, cyanidinamide, bromine,
diphenoxy, diphenoxylate, dipipridone, fentanyl, ketomifen, methylphenidate, spray Levoxine, pethidine, meperidine
intermediate A, phencyclidine, bepiridine, piperoxymethanol, piperidide, propylene and trimethylididine and their
salts), attached as Exhibit 101; 2018-2019 screenshot of several fentanyl and fentanyl precursor product codes

receiving a VAT refund rate percentage of 10-13 percent, attached as Exhibit 102.
218 For example, bromine and propylene were covered chemicals in the 2019 fentanyl precursors (291333300)
code, but not in 2024. Similarly, disopyramide was added to the fentanyl precursors (291333300) code and was not

present in the 2019 version. See House Select Committee Report at 12, attached as Exhibit 1.
219 Id
220 1d.
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internationally controlled fentanyl products,??!

even though most PRC VAT rebates range only
from 3-9 percent.??? These economic policies serve no purpose other than to incentivize the export
of substances that have no lawful domestic use and are controlled through international agreements
that govern the trade in illicit narcotics. These policies cause harm in the United States and abroad
and violate American international legal rights.

The PRC also tries to hide its behavior, which demonstrates its own awareness that its
fentanyl-promoting policies are unjustifiable. Indeed, in 2019, following an exposé of its VAT
rebate practices regarding fentanyl and fentanyl analogues, the PRC attempted to block access to
websites containing relevant information.?”> Despite these efforts, the House Select Committee
identified alternative sources of VAT rebate information—and these same methods are effective
today to identify VAT rebate information—confirming that while the PRC has taken action to
cover its tracks, it has not ceased its unreasonable and unjustifiable conduct.??*

ii. The PRC Government Continues to Provide Grants, Awards, and

Other Financial Incentives to Companies Openly Exporting Illicit
Fentanyl Products

The House Select Committee additionally uncovered several instances where known
producers of illicit fentanyl products directly or indirectly received monetary grants and other
awards from the PRC government. As USTR has previously determined, such grants and awards
can effectively operate as economic stimulus designed to facilitate the manufacture and export of

225

PRC-origin products. These producers continue to enjoy the same benefits from the PRC

221 Id.
22 Id. at 13.
223 Id
224 Id

225 See, e.g., U.S. Trade Rep., Fact Sheet: WTO Case Challenging Chinese Subsidies, attached as Exhibit 103
(explaining that China is “providing export subsidies that are prohibited by the World Trade Organization” including
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government today, and there is no evidence that the PRC has ceased giving such financial
incentives. In other words, the PRC government crafts and implements policies to stimulate the
manufacture and export of illicit narcotics that have no legitimate domestic market.

In the fentanyl context, the PRC government has provided—and continues to provide—
financial support to at least the following companies that openly sell fentanyl products:

e Shanghai Ruizheng Chemical Technology Co., Ltd. (“Ruizheng”): In
2023, Shanghai’s Minhang District provided export credit premiums and
export credit insurance to Ruizheng, also known as “the Richest Group,” as
part of a “foreign trade stabilization policy project.”??® Ruizheng is
suspected of openly selling fentanyl products on PRC-based websites such
as Alibaba. Despite this, Ruizheng received PRC government awards and
was invited to PRC provincial government roundtables, such as a 2021
event discussing how small- and medium-sized technology businesses can
contribute to the 14th Five-Year Plan.??’ Ruizheng’s manufacturing facility
is also currently located within the Shanghai Caohejing Hi-Tech
Development Zone.??® As part of the Zone, Ruizheng receives a number of
preferential policies, including an income tax reduction or exemption, R&D
expense deductions, lower investment and registered capital requirements,
and direct financial assistance.?%’

e Gaosheng Biotechnology Co., Ltd. (“Gaosheng”): Gaosheng received
government awards and site visits from PRC government officials while
engaged in the sale of illegal narcotics online.** As the House Select
Committee found, “the Secretary of the Guangzhou Development Zone and

“cash grants for exporting” and “grants for research and development”); U.S. Trade Rep., 2023 Report to Congress
on China’s WTO Compliance (Feb. 2024) at 37 (stating that China “is the world’s largest provider of harmful fisheries
subsidies” including “fishing vessel acquisition and renovation grants” and “grants for new fishing equipment”),
attached as Exhibit 92.

226 House Select Committee Report at 19, attached as Exhibit 1; List of enterprises (projects) to be supported

by Minhang District’s foreign trade stabilization policy projects in 2022, attached as Exhibit 104.
227 House Select Committee Report at 19, attached as Exhibit 1.

228 The listing for Ruizheng on Guidechem lists the organization’s address as Room 402, Building 5, No. 999,
Jingyue Road, Minhang District Shanghai. Shanghai Ruizheng Chemical Technology Co., Ltd.’s Company Page on
Guidechem, attached as Exhibit 105; Baidu Maps also lists Ruizheng at the same address. Baidu Maps result for
Shanghai Ruizheng Chemical Technology Co., Ltd., attached as Exhibit 106; Ruizheng address lies within the
Shanghai Caohejing Hi-Tech Development Zone according to maps produced by the development zone. Caohejing

Development Zone Pujiang Hi-Tech Park Masterplan, attached as Exhibit 107.
229 List of policy incentives and subsidies for Shanghai Caohejing Hi-Tech Development Zone, attached as

Exhibit 108.

230 Michael Lohmuller, et al., Lethal Exchange: Synthetic Drug Networks in the Digital Era, CAADS (Nov. 17,
2020) at 13 and 19-22, attached as Exhibit 109.
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the Deputy Director of the Guangzhou Development Zone Management
Committee both visited the company and spoke approvingly of its
businesses’ impact on the provincial economy.””! The House Select
Committee also reviewed internal corporate records®*? that an employee left
on a public website and “confirmed Gaosheng’s widespread international
online presence, including sales accounts on 98 websites and boasting of
sales to the U.S., Mexico, UK, Russia, and Germany.”*** Gaosheng also
sells—as the House Select Committee confirmed—synthetic narcotics,
including fentanyl analogues, as well as several other drugs that are illegal
under PRC law. Gaosheng also referenced its status as “wholly state-
owned” and noted that it “enjoy[s] tax exemption privileges.”?** After
receiving negative press coverage in the West, Gaosheng created a
subsidiary company and invested 300 million RMB, likely to evade
prosecution or sanctions for Gaosheng.**

The PRC government also subsidizes companies engaged in the manufacture and sale of
illicit fentanyl through the provision of benefits afforded to companies located in Special
Economic Zones (“SEZs”). Companies in SEZs enjoy “tax breaks, low rents, reduced import

duties, and employment flexibility,”?3®

and are intended to promote growth and production. The
United States Treasury Department has recently sanctioned multiple PRC fentanyl manufacturers
located in SEZs. The PRC government’s use of SEZs to promote illicit fentanyl exports is a direct

violation of the trade provisions of the Anti-Trafficking Treaty explicitly requires States Party—

like the PRC—to “suppress illicit traffic in narcotic drugs . . . in fiee trade zones.”**’ The PRC

government’s support for these companies is unjustifiable and unreasonable within the meaning

of the Act, because this support violates the international rights of the United States—and the

I House Select Committee Report at 19, attached as Exhibit 1.

232 Gaosheng internal records, attached as Exhibit 110.

233 House Select Committee Report at 19, attached as Exhibit 1; see also Gaosheng internal records, attached
as Exhibit 110.

234 Gaosheng internal records, attached as Exhibit 110.
235 House Select Committee Report at 19-20, attached as Exhibit 1.

236 Dream Zhou, China’s Special Economic Zones, MS Advisory (Dec. 21, 2022), attached as Exhibit 111; see
also Testimony by Donald H. Im, The CCP’s Role in the Fentanyl Crisis, Select Comm. on the Strategic Competition
between the United States and the Chinese Communist Party, 118th Cong. (Apr. 2024), attached as Exhibit 112.

7 Anti-Trafficking Treaty at art. 18 (emphasis added), attached as Exhibit 14.
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PRC’s commitments to the U.S. Government—as set forth in international agreements. The U.S.
Government has already recognized several of these companies’ malign activities by sanctioning

them:

e The Office of Foreign Assets Control (“OFAC”) sanctioned Wuhan
Shuokang Biological Technology Co., Ltd. (“Wuhan Shuokang”) in April
2023 for the sale of fentanyl precursor chemicals.>*® According to its OFAC
designation, Wuhan Shuokang is located in Wuhan’s East Lake New
Technology Development Zone.?** Companies in the free trade zone within
the East Lake New Technology Development Zone “enjoy a series of
services, including duty-free imports of equipment, bonded goods, tax
rebates, and VAT and consumption tax-free transactions done within the
territory.”?*  They also remain “free from the import and export quota
license system, the bonded warehousing storage period, the bank deposit
account system for processing enterprises, and foreign exchange offset
procedures for imports and exports so taxes and transactions can be settled
in a foreign currency or [renminbi].” The free trade zone’s export volume
increased from $343 million in 2013 to $6.71 billion in 2017.

e OFAC sanctioned Hanhong Pharmaceutical Technology Co., Ltd.
(“Hanhong”) in October 2023 for selling xylazine.?*! Xylazine has been
increasingly misused by narcotics traffickers who combine it with fentanyl
to produce a deadly mixture. According to its OFAC designation, Hanhong
is likewise located in Wuhan’s East Lake New Technology Development
Zone.**?

e Other companies sanctioned by OFAC located in industrial or high-tech
development zones include Yason General Machinery Co., Ltd. (located in
Xinxiang Industrial Park according to its OFAC designation),?** which sold
pill press-related equipment and worked with a Mexico-based pill

238 Dep’t Treasury, U.S. Sanctions Suppliers of Precursor Chemicals for Fentanyl Production (Apr. 14, 2023),

attached as Exhibit 113.
239 Off. of Foreign Assets Control, OFAC Sanctions List Search:
Wuhan Shuokang Biological Technology Co., Ltd., attached as Exhibit 114.

240 Screenshot of Wuhan’s East Lake New Technology Development Zone, attached as Exhibit 115.

24l Dep’t Treasury, Treasury Targets Large Chinese Network of lllicit Drug Producers (Oct. 3, 2023), attached
as Exhibit 116.

M2 Off. of Foreign Assets Control, OFAC Sanctions List Search: Hanhong Pharmaceutical Technology Co.,
Ltd, attached as Exhibit 117.

243 Off. of Foreign Assets Control, OFAC Sanctions List Search: Yason General Machinery Co., Ltd., attached
as Exhibit 118.
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equipment supplier;>** and Xingtai Dong Chuang New Material

Technology Co., Ltd. (located in Fengjiazhai Industrial Zone according to
its OFAC designation),”* which accepted wire payments on behalf of
companies selling chemicals associated with fentanyl production, as well as
protonitazene and xylazine.?*

As explained below, the PRC government prohibits the domestic sale and use of illicit
narcotics—meaning that there is no legitimate domestic market for illicit fentanyl. The PRC’s
ongoing provision of grants, subsidies, and other direct financial incentives to companies that
manufacture this lethal product thus serves no purpose other than to encourage the export of a
deadly toxin abroad. Such market manipulation is unjustifiable and unreasonable within the
meaning of Section 301. Obviously the PRC government’s support of these companies in the
promotion of illicit fentanyl exports to the United States is unjustifiable and unreasonable under
the Act.

ili. The PRC Government Refuses to Control Companies in Which It Has
Ownership Interest that Are Involved in Fentanyl Trafficking

The House Select Committee identified several companies that are wholly or partially
owned by the PRC government that are or recently were engaged in the manufacture and
distribution of fentanyl, analogues, and precursors. There is no evidence that the PRC government
has divested itself of these lucrative fentanyl manufacturers. In addition to the ones listed
previously, they include:

e Gaosheng Biotechnology Co., Ltd.: As discussed above, Gaosheng’s

internal documents demonstrate that it is wholly owned by the PRC
government and remains so to this day.

244 Dep’t Treasury, Treasury Sanctions China- and Mexico-Based Enablers of Counterfeit, Fentanyl-Laced Pill

Production (May 30, 2023), attached as Exhibit 119.

245 Off. of Foreign Assets Control, OFAC Sanctions List Search: Xingtai Dong Chuang New Material
Technology Co., Ltd., attached as Exhibit 120.

246 Dep’t Treasury, Treasury Targets Large Chinese Network of lilicit Drug Producers (Oct. 3, 2023), attached
as Exhibit 116.
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¢ Yafeng Biological Technology Co., Ltd. (“Yafeng”): Yafeng is listed by
Northern Electric Power as a state-owned enterprise in Hebei Province.?4’
Specifically, Yafeng is owned by a PRC state-owned prison, Hebei
Province Shijiazhuang Prison,*® which has been linked to human rights
abuses.’* Yafeng operated several websites that sold illicit synthetic
narcotics, including cathinones, synthetic cannabinoids, and U-47700, a
powerful synthetic opioid tied to drug poisoning deaths. Yafeng boasts “10
years’ experience,” with sales “mainly in America, Europe, Australia,
Southeast Asia, Middle East, and South Africa,” and advertises that its
“packaging can be made to measure, normally foil bags and hidden food
bags.”?? It also “offer[s] our guarantee that 100% of our shipments will
clear customs.”®! As the House Select Committee explained, foil bags and
hidden food bags are common decoys or “stealth” packaging used by drug
distributors to avoid detection by customs and law enforcement.?>? Yafeng
ended formal operations in 2022, but its operations continue to this day
through the sale of product on Protonitazene.com by two affiliated
companies, HBBenton, AKA “BentonPharmacy,” and Hiersun Biological
Technology Company.?>3

¢ Yuancheng Group (“Yuancheng”): Yuancheng is one of the largest
exporters of fentanyl precursors worldwide, has received several
government grants and subsidies, and has a CCP member serving as its legal
representative and the chief executive officer of several of its subsidiaries
and shell companies.”®* According to the House Select Committee,
Yuancheng “was ‘repeatedly praised by Communist Party officials,” even
as it openly engaged in illegal narcotics sales.””> Yuancheng’s owner
admitted that the company “knows these precursors are used to make

247 N. Elec. Power, Northern Electric Power Hospital Recruitment (Beijing Electric Power Hospital) (Aug. 15,

2024), attached as Exhibit 121.

248 House Select Committee Report at 20, attached as Exhibit 1.

249 Amnesty Int’l, Urgent Action: Falun Gong Practitioner Said to Have Been Tortured in Detention (Sept. 23,

2016), attaches as Exhibit 122.

250 House Select Committee Report at 20, attached as Exhibit 1.
251 Id.

252 Id. at 20-21.

233 The “contact us” list on Yafeng’s former website lists Skype account Suansuan1222 as a contact method.

Yafeng Contact Us page, attached as Exhibit 123; HBBenton’s archived website lists that same Skype account as the
account of the company’s chief executive officer. HBBenton 2020 contact page, attached as Exhibit 124; A post on
Kompass lists nannie@hiersunchem.com as the contact information for HBBenton. Kompass Post for HBBenton,
attached as Exhibit 125; The same Kompass webpage also lists Protonitazene.com as the company’s store. Several
product pictures on Protonitazene.com also list HBBenton emails for contact information. Screenshot of HBBenton
email on Protonitazene.com, attached as Exhibit 126.

254 House Select Committee Report at 22, attached as Exhibit 1.
%
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fentanyl” and the “marketing materials ma[d]e this clear.”®*® Yuancheng
was not “selling to hospitals or pharmaceutical companies [but instead]
tak[ing] orders from anyone,” and accepted payment in “Bitcoin, Western
union, and direct bank transfer” while promising guaranteed clearance
through customs.?” There is no evidence that Yuancheng has changed its
behavior, or that the PRC has ended its relationship with the company.

e Zheijiang Netsun Co., Ltd. (“Zhejiang Netsun”): Zhejiang Netsun,
owner of Chemnet.com,?*® is a publicly traded company but features two
CCP members on its board.”> The PRC holds a small ownership stake in
the company. According to the House Select Committee, its “‘e-commerce
sites openly sold fentanyl analogues, fentanyl precursors, and other
synthetic narcotics, with many still available for sale today.” Across only
three of its e-commerce sites, the House Select Committee identified over
400 sales of illicit narcotics (e.g., fentanyl precursors, nitazenes) and
chemicals found on the DEA Special Surveillance List (SSL)—a list that
‘identifies laboratory supplies which are used in the manufacture of
controlled substances and chemicals.” In addition, [Zhejiang] Netsun serves
as the billing or technical contact (suggesting it is the web host) for over a
hundred individual PRC chemical companies, including Yafeng, that
previously or presently sell illegal drugs online.”?%

Again, because there is no legitimate domestic market for illicit fentanyl, the only reason
these companies continue to manufacture this lethal toxin is to export it abroad. By maintaining
an ownership interest in these entities, the PRC provides them with unfair, market-distorting
advantages that facilitate and enable the export of a deadly poison overseas. In this way, too, the
PRC government engages in practices that are unjustifiable and unreasonable under Section 301.
The PRC government’s direct ownership stake in these companies demonstrates the PRC
government’s own violation of the trade provisions of the Anti-Trafficking Treaty, which is

binding upon both the United States and the PRC.

256 [d
257 [d
258 CNinfo page for Zhejiang Netsun, attached as Exhibit 127.

259 See Prospective Eyes Personal Profile on Duo Mingqing, attached as Exhibit 128; see also Prospective Eyes

Personal Profile on Yu Yi, attached as Exhibit 129.
260 House Select Committee Report at 22-23, attached as Exhibit 1.
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iv. The PRC Government Must Start Prosecuting Manufacturers of Illicit
Fentanyl Destined for Export

The PRC government consistently fails to engage in efforts to stop illegal trafficking in
narcotics, including fentanyl and its analogues. And the government has shown no signs of
changing its ways after repeated outcry from the United States and the international community.
Its actions demonstrate not only unwillingness to cooperate with U.S. authorities but outright
interference with U.S. efforts to stem the flow of fentanyl across its borders.

The PRC government deliberately thwarts U.S. law enforcement investigations into illicit
fentanyl manufacturers. Multiple current and former federal agents testified confidentially to the
House Select Committee regarding instances where PRC officials notified illicit fentanyl
manufacturers of U.S. investigations, thereby allowing the manufacturers to skirt and evade U.S.
authorities.?®! Donald Im, a retired DEA agent, confirmed this pattern in his written testimony,
noting “[w]hen we passed leads regarding a China-based company involved in drug or precursor
chemical trafficking, Ministry of Public Security officials would ask for additional details of the
company in question and the scope of our investigation. We subsequently determined and realized
through sources, the targeted company, if owned or was linked to a Chinese Communist Party
(CCP) member, would be notified and warned that U.S. law enforcement authorities were either
investigating or monitoring them.”?%?

Similarly, on the limited occasions when U.S. law enforcement was granted access to

potential narcotics manufacturing sites, PRC regulatory authorities delayed requests for days,

261 Id

262 Testimony by Donald H. Im, The CCP’s Role in the Fentanyl Crisis, Select Comm. on the Strategic

Competition between the United States and the Chinese Communist Party, 118th Cong. (Apr. 2024) at 2, attached as
Exhibit 112.
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allowing manufacturers time to vacate and clean up suspected sites.®> And in the even rarer

circumstance when the United States did successfully arrest and prosecute a PRC citizen for

narcotics, the PRC government refused to assist the investigation and published a warning to PRC

drug traffickers to avoid “falling into US snares and arrest-entrapment.”%

The House Select Committee details one particularly egregious example of the PRC’s
refusal to participate in U.S. efforts to bring drug traffickers to justice in its report:

In May 2018, a U.S. Department of Justice investigative team met with senior
officials at the PRC’s Ministry of Public Security’s headquarters in Beijing to share
information from DOJ’s investigation into the Zheng Drug Trafficking
Organization. In that meeting, PRC officials admitted that the Zhengs were
trafficking in fentanyl analogues but claimed that they could not prosecute the case
because the substances were not scheduled under PRC law. DOJ then presented
PRC officials with legal analysis of various Chinese felony provisions and evidence
establishing that the Zhengs had violated them, with the seniormost PRC official
ultimately agreeing that the Zhengs had violated PRC law. Despite this agreement,
the officials refused to engage further, claiming that “different staff” handles these
types of violations and that they would not be in until the following week. Despite
the U.S. investigative team offering to change their flights to meet the “different
staff” to discuss further cooperation, the PRC seniormost official refused and ended
the meeting, stating that they would be in touch for further cooperation.

The PRC did not cooperate further despite repeated requests from the United
States. The DOIJ charged the Zhengs less than three months later, with the PRC
asking DOJ not to prosecute the case shortly before the indictment. The U.S.
Attorney General announced the indictment and asked the PRC to investigate the
Zhengs under its laws. It did not. Instead, Yu Haibin, a senior official with the
office of the China National Narcotics Control Commission, falsely claimed that
“[t]he U.S. side failed to provide China any evidence to prove Zheng violated
Chinese law, and the U.S. knows clearly about that.” The United States thereafter
sanctioned the Zhengs, crippling the organization.?®

263 Lauren Greenwood & Kevin Fashola, lllicit Fentanyl from China: An Evolving Global Operation, U.S.-

China Econ. and Sec. Review Comm’n (Aug. 24, 2021), attached as Exhibit 130.

264 House Select Committee Report at 24, attached as Exhibit 1; Jacob Gu, China Warns Its Citizens on
‘Entrapment’ by US Law Enforcement, Bloomberg (July 10, 2023), attached as Exhibit 131.
265 House Select Committee Report at 24-25 (emphasis added), attached as Exhibit 1.
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On top of its efforts to thwart U.S. investigations and prosecutions, the PRC government
has completely failed to follow up on any of the hundreds of leads by U.S. investigators
demonstrating that PRC entities and individuals are engaged in illicit international trafficking of
fentanyl and its analogues and precursors. Despite the existence of U.S. sanctions and indictments
against individuals and companies, and reports by investigative groups linking those entities to
drug trafficking, the PRC government has failed to take action against these companies.?*® In fact,
former PRC Foreign Minister Qin Gang boasted in 2022 that “not a single criminal case has been
opened in China that involves the manufacturing, trafficking and smuggling of fentanyl-related
substances since their scheduling.”*®” The House Select Committee undertook a review of PRC
prosecutions and confirmed that no prosecutions linked to international trafficking have taken
place.?®® To date, there is no evidence that the PRC government has undertaken—or plans to
undertake—any prosecutions related to the international trafficking of illicit fentanyl (one
prosecution referenced above was for domestic sales). Neither is there any evidence that the PRC
government has, or plans to, prosecute the money laundering networks operating in the PRC that
facilitate the export of fentanyl—as explained in Part V.C above. That is, despite its substantial

capabilities to detect illegal conduct, the PRC government has not initiated one single prosecution

of international trafficking related to illicit fentanyl or its precursors.

266 1d. at 25; Dep’t Justice, Justice Department Announces Eight Indictments Against China-Based Chemical

Manufacturing Companies and Employees (Oct. 3, 2023), attached as Exhibit 132; Dep’t Justice, Justice Department
Announces Charges Against China-Based Chemical Manufacturing Companies and Arrests of Executives in Fentanyl
Manufacturing (June 23, 2023), attached as Exhibit 133; Dep’t Treasury, Treasury Targets Large Chinese Network
of lllicit Drug Producers (Oct. 3, 2023), attached as Exhibit 1.

267 Embassy of the People’s Republic of China in the United States, Ambassador Qin Gang Takes an Interview

with Newsweek on the Fentanyl Issue (Sept. 30, 2022), attached as Exhibit 135.
268 House Select Committee Report at 25, attached as Exhibit 1.
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All this stands in stark contrast to the PRC government’s treatment of domestic drug
trafficking. As the House Select Committee explained, “[t]he PRC ruthlessly investigates,
prosecutes (with no presumption of innocence), and executes many potential drug traffickers
within its borders.”?®® Meanwhile, despite domestic prosecution laws that some have considered
“draconian,” penalties for mislabeling export shipments of illicit fentanyl are light and usually not
enforced.?’”® That is, the PRC government refuses to tolerate the trafficking of illicit fentanyl and

its precursors within its own borders, but actively incentivizes its export to the United States and

other countries—despite numerous express and implied international commitments by the PRC to

stem the trade in these products. The PRC government’s indifference to—and support for—illicit
drug exports is unjustifiable and unreasonable under the Act because this policy violates the PRC
government’s obligations to the United States under the trade provisions of the Anti-Trafficking
Treaty.

v. The PRC Government Is Not Restricting, but Rather Is Allowing, the

Open Sale of Fentanyl for Export on PRC Internet Sites While
Censoring Content about Domestic Sales

Similar to its prosecution of illicit fentanyl trafficking, the PRC government allows
international online sales of illicit fentanyl and its precursors to go largely unchecked, which is
dramatically different from its harsh treatment of domestic online sales.

There is no question that the PRC government employs rigid and thorough control of
anything sold on its internet. The PRC employs a “highly secure, heavily monitored system” for

surveillance of online activity formally called the “Golden Shield Project” but frequently called

269 Id. at 31 (citing Benjamin Haas, Thousands in China watch as 10 people sentenced to death in sport stadium,

The Guardian (Dec. 17, 2017), attached as Exhibit 136).

270 Follow the Money: The CCP’s Business Model Fueling the Fentanyl Crisis: Hearing before the House Fin.
Services Subcomm. on Nat’l Sec., Illicit Fin., and Int’l Fin. Institutions, 118 Cong. 52-389 (Mar. 2023) (statement of
John A. Cassara), attached as Exhibit 137.
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the “Great Firewall.”?”! The Great Firewall is the “most sophisticated content-filtering Internet

2 There are over “66,000 rules

regime in the world,” according to the OpenNet Initiative.>
controlling the content that is available to people using search engines” in the PRC.>”* In short,
“the PRC is a command state . . . If the CCP was to direct its robust censorship apparatus that is
very effective in thwarting websites it deems a threat to its regime, it could easily do the same with
companies’ websites advertising fentanyl and other dangerous and illegal drugs. But the PRC
authorities do not act. Rather, they allow [these sites to] flourish” through trade.?’*

Anonymity on the PRC internet is also essentially impossible. As the House Select
Committee explained, “[t]he PRC requires that internet users use National IDs to sign into any
social media service or website in the country,” and it can “immediately locate an internet user
through location tags,” and monitor payment applications and banks.?’> Yet, the PRC government
has neither prosecuted companies that sell illicit fentanyl for export online nor taken action to stop
the exports.

As a result, despite the PRC government’s promises to act to curtail fentanyl sales abroad,

thousands of companies within the PRC remain actively and openly engaged in the online sale of

2 Sonali Chandel, et al., The Golden Shield Project of China: A Decade Later An in-depth study of the Great
Firewall, Inst. of Elec. and Elec. Eng’rs (Jan. 2, 2020), attached as Exhibit 138.

2 Stanford Univ., Free speech vs Maintaining Social Cohesion: Background Information (2011), attached as

Exhibit 139.

273 Steven Lee Myers, China’s Search Engines Have More Than 66,000 Rules Controlling Content, Report Says,

New York Times (Apr. 26, 2023), attached as Exhibit 140; Jeffrey Knockel, et al., Missing Links: A comparison of
search censorship in China, The Citizen Lab (Apr. 26, 2023), attached as Exhibit 141.

274 Testimony by John A. Cassara, Follow the Money: The CCP’s Business Model Fueling the Fentanyl Crisis,
Comm. On Financial Service, Subcommittee on National Security, Illicit Finance, and International Financial
Institutions, 118th Cong. (March 23, 2023) at 11, attached as Exhibit 138.

275 House Select Committee Report at 26, attached as Exhibit 1.
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fentanyl and its precursors and analogues.?’® In a limited investigation of only seven e-commerce
sites, the House Select Committee uncovered over 31,000 sales of illicit narcotics by over 2,000

different PRC companies.?”’

Many of those companies expressly advertised their ability to
transport the substances into the United States, and many showed other indicia of drug trafficking,
such as accepting Bitcoin as payment—-Bitcoin is illegal in the PRC—or offering special

packaging designed to evade detection by customs authorities.?’® There is no indication that these

tactics have changed since the PRC government’s July 2024 promises.

276 Screenshot of Zhengzhou Lingzhiyue Technology Co., Ltd.’s updated fentanyl intermediary stock, attached

as Exhibit 142; Screenshot of a ChemicalBook listing for protonitazene, attached as Exhibit 143; Screenshot of a
ChemicalBook listing for xylazine, attached as Exhibit 144; Screenshot of a Guidechem listing for isotonitazene,
attached as Exhibit 145; Screenshot of a Trade Asia listing for isonitazene, attached as Exhibit 146; Screenshot of
fentanyl product listings from Anhui Zhongda Biotechnology Co., Ltd., attached as Exhibit 147; Screenshot of
Protonitazene website listing, attached as Exhibit 148; Screenshot of Trade Asia page stating “Don’t worry about
customs issues,” attached as Exhibit 149; Screenshot of Carfen for sale by Ficher Chem Co. Ltd. (taken Sept. 30,
2024), attached as Exhibit 150.

27 House Select Committee Report at 27, attached as Exhibit 1.

278 1d.; see also Screenshot of a ChemicalBook listing for protonitazene, attached as Exhibit 143; Screenshot of

a ChemicalBook listing for xylazine, attached as Exhibit 144; Screenshot of a Guidechem listing for isotonitazene,
attached as Exhibit 145; Screenshot of a Trade Asia listing for isonitazene, attached as Exhibit 146; Screenshot of
fentanyl product listings from Anhui Zhongda Biotechnology Co., Ltd., attached as Exhibit 147; Screenshot of
Protonitazene website listing, attached as Exhibit 148; Screenshot of Trade Asia page stating “Don’t worry about
customs issues,” attached as Exhibit 149.
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The House Select Committee also engaged in undercover communications with narcotics
vendors within the PRC and, despite making it clear that the investigator intended to purchase
precursors for the purpose of making illicit fentanyl, 26 vendors responded immediately with
offers to sell.?®!

The PRC government allows these advertisements and communications to take place on
its heavily monitored web when they pertain to exports. Yet, the government has drastically
different protocols for domestic sales. As the House Select Committee reported, a prominent
investigative organization called Citizen Lab conducted an analysis that found that the PRC
government uses its surveillance capability to block search results that would match with domestic
fentanyl consumption, such as “fentanyl + cash on delivery,” but does not block common phrases
related to fentanyl exports.®> In other words, the PRC can prevent the online marketing and
exports of fentanyl and precursors, but elects not to do so. This policy is unjustifiable and
unreasonable, because the PRC is violating its trade obligations under the Anti-Trafficking Treaty
(which requires the PRC to strictly regulate the drug trade) and the PRC government’s

commitments to the United States through those trade agreement provisions.

vi. The PRC Government Has the Ability to Effectively End the Export of
Fentanyl to the United States

Beyond its ability to monitor—and shut down—web traffic, the PRC government has the
undoubted means to police corporate behavior and stem the tide of fentanyl to the United States.
The government’s tight control over PRC corporations, including restraints on the manufacturing,
sales, and pricing of individual products, cannot be seriously contested. The PRC government has

attested to its power, including in a recent U.S. Supreme Court case concerning allegations of

281 House Select Committee Report at 26, attached as Exhibit 1.
282 Id. at 30-31.
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price-fixing in the Vitamin C market. In connection with that case, the PRC government submitted
multiple factual statements documenting its total and complete control over the regulation of
foreign trade, testifying that the alleged price-fixing at issue was “a regulatory pricing regime
mandated by the government of China.”?3
Another tool at the PRC government’s disposal is the corporate social credit system
(“CSCS”): a data-driven scoring system to rate the trustworthiness of all business entities
registered in the PRC.?®* Using this rating system, the PRC government can track corporate
behavior—Iike violations of national laws—and impose punishments on the company, including
inability to obtain loans, real estate, permits, and other governmental authorizations. Early analysis
of the CSCS demonstrates that the system has “powerful behavioral modification potential,” and
effectively “nudg[es] businesses to adopt the industrial and social policies favored by the CCP,
possibly even if they hurt the company’s bottom line.”?®> This ability to enforce CCP policies on
companies and induce compliance underscores the PRC government’s ability to regulate, and
indeed prohibit, exports of illicit fentanyl by PRC enterprises. Again, the PRC government’s
failure to do so demonstrates a per se unjustifiable abrogation of the United States’ international
rights and unreasonable behavior towards the United States.
B. The PRC Government’s Acts, Policies, and Practices Regarding Illicit Fentanyl
Trade Are Unjustifiable as They Violate Peremptory and Non-Derogable
International Norms, Thereby Violating the United States’ International Legal
Rights
The PRC government’s support of illicit fentanyl exports and refusal to meaningfully

regulate illicit fentanyl trade in the manner described above, constitute unjustifiable acts, policies,

283 Animal Sci. Prod., Inc. v. Hebei Welcome Pharm. Co. Ltd., 585 U.S. 33,37 (2018).

284 Stanford Univ. Ctr. on China’s Econ. and Institutions, China’s Corporate Social Credit System and Its

Implications (Jan. 15, 2023), attached as Exhibit 28.
285 1d.
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and practices under the Act. Through these policies, the PRC government violates America’s
international legal rights, pursuant to 19 U.S.C. § 2411(a), and burdens U.S. commerce by
encouraging trade in a substance that kills hundreds of thousands of Americans and thereby
diminishes the American workforce, reduces U.S. commercial output, weakens the competitive
positions of affected U.S. goods and services industries, and results in a GDP impact of
approximately five percent.

At the outset, the PRC’s acts, policies, and practices violate American citizens’
international right to life, the taking of which causes an economic harm that burdens U.S.
commerce. The right to life is the “supreme right from which no derogation is permitted, even in
situations of armed conflict and other public emergencies.”?®® Bedrock principles of international
law and fundamental human rights prohibit the PRC government’s acts without exception or
excuse. But to put a finer point upon it, the right of the United States—and its citizens—to be free
from the PRC government’s unjust and unjustifiable fentanyl export policies finds expression in
numerous international instruments. To name just a few:

e The Universal Declaration of Human Rights (“Declaration”)—which sets forth
the fundamental rights that all nations must protect—recognizes that every
person “has the right to life, liberty and security of person;” “to work;” to “a
standard of living adequate for the health and well-being of himself and of his
family;” and “to a social and international order in which the rights and freedoms
set forth in this Declaration can be fully realized.” The Declaration emphasizes
that no State has the right “to engage in any activity or to perform any act aimed
at the destruction of any of [these] rights and freedoms/.]” And it emphasizes

that respect for these rights “is essential to promote the development of friendly
relations between nations.”?%’

e The International Covenant on Civil and Political Rights affirms that
“recognition of the inherent dignity and of the equal and inalienable rights of all

286 Human Rts. Comm., General Comment No. 36, Article 6, The Right to Life, CCPR/C/GC/36, Sept. 3, 2019,
attached as Exhibit 152.

287 United Nations Gen. Assemb. Res. 217 (IIl) A, Universal Declaration of Human Rights, art. 5 (Dec. 10,
1948) (emphasis added), attached as Exhibit 153.
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members of the human family is the foundation of freedom, justice and peace in
the world,” and demands “respect for, and observance of, human rights and
freedoms,” including “the inherent right to life.”2%8

e Crimes Against Humanity—generally defined to include “inhumane acts . . .
causing great suffering, or serious injury to body or to mental or physical health,”
when “committed as part of a widespread or systematic attack directed against
any civilian population, with knowledge of the attack™?®—are crimes that
“threaten the peace, security[,] and well-being of the world.” The prohibition
against these crimes is absolute: they are of “concern to the international

community as a whole,” “must be prevented in conformity with international
law,” and “must not go unpunished.”*’

Next, the United States also has an absolute and indisputable international right to be free
from foreign state policies that promote, facilitate, or participate in the export of illicit narcotics to
the United States. These rights find expression, inter alia, in peremptory norms of international
law requiring states to prevent, prosecute, and punish trade in illegal drugs. The PRC government
has repeatedly breached these obligations, and thereby violated the international rights of the
United States, by actively promoting the production and export of illicit fentanyl and its precursors
to the United States.

The regulations governing the cross-border trade in drugs are set forth in a series of
international instruments which establish the PRC government’s non-derogable obligation to
prevent and combat the production and cross-border flow of illicit drugs. The PRC’s obligation
was first explicitly established on January 23, 1912, when representatives from China, France,

Germany, Italy, Japan, the Netherlands, Persia (now Iran), Portugal, Russia, Siam (now Thailand),

288 International Covenant on Civil and Political Rights, opened for signature Dec. 19, 1966, T.I.A.S. No. 92-
908, 999 U.N.T.S. 171 (entered into force in the United States Sept. 8, 1992), attached as Exhibit 154.

289 United Nations, Report of the International Law Commission, Seventy-first Session, A/74/10 at 12, attached

as Exhibit 155.

290 1d. at 11. While the convention on Crimes Against Humanity remains in draft form, the prohibition on these

crimes is absolute. The definition originates in the post-World War II charters, has been included in the jurisdictional
instruments of several international tribunals, and is recognized by the United States. See Cong. Rsch. Serv.,
International Atrocity Crimes and Their Domestic Counterparts (Apr. 3, 2024), attached as Exhibit 156.
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the United Kingdom, and the British overseas territories (including what is now India) executed
the International Opium Convention.?’! The treaty gained near-universal acceptance seven years
later, when the States Party to the Peace Treaties of Versailles and St. Germain-en-Laye
simultaneously became party to the Convention.?*?

The execution of the Convention marked the establishment of a new jus cogens norm
obligating all countries to actively prevent the production and trafficking of drugs.?®®> In the
intervening century, international recognition in, and support for, that norm has only increased.
Thus, in 1961, the international community adopted the Single Convention on Narcotic Drugs
(“Single Convention”), an instrument drafted with input from 73 nations, including the PRC, to
promote “the health and welfare of mankind.”***

The Single Convention explicitly addresses the commercial harms caused by the cross-
border trade in illicit substances. Thus, the Single Convention “recogniz[ed] that addiction to

narcotic drugs constitutes a serious evil for the individual and is fraught with social and_economic

danger to mankind.”*®> And, by adopting the treaty, the countries of the world expressly

recognized “their duty to prevent and combat this evil.”**® Since 1964, the trade in fentanyl has

been controlled pursuant to this treaty.?’

»1 United Nations Off. on Drugs and Crime, The 1912 Hague International Opium Convention, attached as

Exhibit 157.
292 Id

293 See Eduardo Jiménez de Aréchaga, International Law in the Past Third of a Century (1978) at 64-67, attached
as Exhibit 158. A jus cogens norm is one which permits no derogation given the fundamental values it upholds. See
Anne Lagerwall, Oxford Bibliographies, Jus Cogens (last modified May 29, 2015), attached as Exhibit 159.

294 Single Convention on Narcotic Drugs of 1961, amended by 1972 Protocol, Mar. 25, 1972, 976 U.N.T.S. 105,
pmbl.

295 1d. (emphasis added).
29 1d. (emphasis added).

297 See Cong. Rsch. Serv., China Primer: lllicit Fentanyl and China’s Role (Feb. 20, 2024), attached as
Exhibit 51.
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In 1988, the governments of the world again affirmed the importance of stopping the
transnational trade in illicit drugs through the trade provisions of the Anti-Trafficking Treaty,
which complements and reinforces the Single Convention. Like the Single Convention, the Anti-
Trafficking Treaty’s trade provisions expressly address the commercial impact of the illegal drug
trade and require member states, including the PRC, to prevent and combat such trade through a
series of explicit trade focused obligations. The Anti-Trafficking Treaty reflects the “deep(]
concern[]” of the States Party for “the magnitude of and rising trend in the illicit production of,
demand for, and traffic in narcotic drugs and psychotropic substances, which pose a serious threat

to the health and welfare of human beings and adversely affect the economic, culturall,] and

93298

political foundations of society. The governments of the world expressed specific distress

regarding “the fact that children are used in many parts of the world as an illicit drug consumers
market,” finding this practice “a danger of incalculable gravity.*® And the states directly
identified the “illicit traffic and other related organized criminal activities” as a threat to “legitimate

2300

economies” and “the stability, security[,] and sovereignty of States. They accordingly

recognized that “eradication of illicit traffic is a collective responsibility of all States,” and
emphasized that suppressing such traffic “demands urgent attention and the highest priority.”3%!

Together, the Single Convention and Anti-Trafficking Treaty create international rights affording

governments support in combatting and protection from the illegal drug trade, as well as binding

obligations on states to eradicate that trade. In other words, these international commitments

recognize the fundamental rights and obligations of states with regard to the trade in illicit drugs.

298 Anti-Trafficking Treaty, pmbl. (emphasis added), attached as Exhibit 14.
299 1d. (emphasis added).
300 1d. (emphasis added).
301 1d. (emphasis added).
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Each year, the countries of the world reaffirm their multilateral commitments to eradicating
illicit drug trade through trade-related resolutions of the U.N. General Assembly. These
documents underscore that the “international drug control conventions concern the health and
welfare of humankind” and are “an indispensable part of the international legal framework for the

design and implementation of drug policies”—especially those governing the cross-border drug

trade.’*? The resolutions also recognize the commercial costs sustained when governments fail to
abide by their obligations under the anti-narcotic conventions, specifically noting “deep concern
at the high price paid by society and by individuals and their families as a result of the world drug
problem.”3%

The PRC government’s obligations to the international community broadly—and the
United States specifically—extend to its trade in illicit fentanyl. More recently, governments have
expressed “grave concern” regarding the “proliferation and diversion of chemical precursors used
in the illicit manufacture of narcotic drugs and psychotropic substances.”** In keeping with this
trend, the United States has played a key role in ensuring that trade in chemical precursors for
illicit fentanyl are controlled by the international drug control agreements and documents—thereby
ensuring that States’ obligations under these treaties extend to these substances.

As a consequence of these obligations, the PRC government is required to establish
national laws controlling the manufacturing, sale, and export of illicit fentanyl. In 2017, the United

States officially asked the U.N. Commission on Narcotic Drugs (the “Commission”) to add the

two chemicals most commonly used to produce illicit fentanyl to the Anti-Trafficking Treaty

302 United Nations Gen. Assemb. Res. 22/685, Nov. 9, 2022, No. A/RES/77/238.
303 United Nations Gen. Assemb. Res. 22/685, Nov. 9, 2022, No. A/C.3/77/L.13/Rev.1 (emphasis added).
304 1d
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schedule of controlled substances.’*® In 2022, the United States again “urged” the Commission to
“control three [additional] chemicals used by drug traffickers to produce illicit fentanyl” that are
“driving overdose deaths in the United States.”*° The action marked part of the White House’s
“efforts to reduce the supply of illicit fentanyl driving overdose deaths.”*”” In response, the
Commission ‘“voted unanimously to take international action and control the acquisition,
production, and export of three precursors used to manufacture illicit fentanyl and its
analogues.?%

By adding the fentanyl precursors to the list of substances controlled under the trade

provisions of the Anti-Trafficking Treaty prohibiting exports of illicit drugs, the Commission

obligated signatories—including the PRC—to establish national laws to control these substances.

Specifically, the PRC is required to adopt measures criminalizing “[t]he production, manufacture,
extraction, preparation, offering, offering for sale, distribution, sale, delivery on any terms
whatsoever, brokerage, dispatch, dispatch in transit, transport, importation or exportation of any

narcotic drug or any psychotropic substance[.]*%

The PRC is also obligated to criminalize
“inciting or inducing others, by any means, to commit any of the offences established” in the Anti-
Trafficking Treaty, “or to use narcotic drugs or psychotropic substances illicitly.”*'° In addition,

the PRC is required to enable its competent authorities “to identify, trace, and freeze or seize

proceeds, property, instrumentalities or any other” proceeds from illicit drug sales.’!' The PRC is

305 White House, At Urging of U.S., UN Commission Acts Against “‘Precursor” Chemicals Used to Produce

1llicit Fentanyl (Mar. 16, 2022), attached as Exhibit 160.

306 [d

307 [d

308 1d

309 Anti-Trafficking Treaty at art. 3.1(a), attached as Exhibit 14.
310 Id. at art. 3.1(c.).

31 Id. at art. 5.
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required to “prevent trade in and the diversion of materials and equipment for illicit production or

manufacture of narcotic drugs and psychotropic substances.”*!> And the PRC is obligated to take
appropriate measures to ensure that its commercial carriers are not used to transport, or export,
illicit substances.’!® These obligations extend to free trade zones, where the PRC must ensure
equally “stringent” measures “to suppress illicit traffic in narcotic drugs, psychotropic substances,
and” listed substances.’!* Beyond these obligations, the PRC government is required to “co-
operate closely” with the United States “with a view to enhancing the effectiveness of law
enforcement action to suppress the commission of” drug offenses—including the manufacture and
sale of illicit fentanyl precursors.’!> Notably, these are all trade obligations—i.e., obligations that
require the PRC to take certain actions to regulate the drug market, including by working to
eliminate the supply of and demand for illicit narcotics.

Obviously, the PRC government’s fentanyl export promotion practices and lack of legal
prohibitions on illicit fentanyl trade directly defy these commitments and obligations on trade.
Despite repeatedly recognizing (as both signatory to the international drug conventions and
member of the U.N. General Assembly) its obligation to combat the manufacture, sale, traffic, and
use of illicit drugs, the PRC government actively—and deliberately—promotes these activities
abroad. There is no question that the PRC government understands its obligations and simply
chooses not to comply with them. The government’s participation in—and accession to—the
international drug conventions demonstrate its understanding that its acts, policies, and practices

with respect to illicit fentanyl exports violate international law concerning trade and cause

312 1d. at art. 13 (emphasis added).

313 Id. at art. 15.
314 Id. at art.18.
315 Id. atart. 9.

86



significant economic harm to its target countries’ commerce.’!® And the PRC government knows
that it has an inviolable and non-derogable duty to address its acts, policies, and practices with
respect to its complicity in illicit fentanyl trade.

Whereas the Anti-Trafficking Treaty—including its trade provisions—requires the PRC
government to criminalize “[t]he production, manufacture, extraction, preparation, offering,
offering for sale, distribution, sale, delivery on any terms whatsoever, brokerage, dispatch,
dispatch in transit, transport, importation or exportation of any narcotic drug or any psychotropic
substance,”!” the PRC government actively induces such behavior. For instance, as noted, the
government uses its VAT rebate system to encourage exports of fentanyl by providing a 13 percent
rebate on illicit fentanyl products.>'® The PRC government provides monetary grants and awards
to facilitate the manufacture and export of fentanyl analogs and precursors produced in the PRC.3!
The government allows companies to openly advertise their illicit fentanyl drugs on the internet.>2°
And, rather than cooperate with U.S. law enforcement (as required by the trade provisions of the
Anti-Trafficking Treaty, making cooperation also a U.S. international legal right), the PRC
government actively thwarts American investigations into illicit fentanyl manufacturers in the
PRC, even going so far as to alert these manufacturers of ongoing investigative efforts.*?! Indeed,
the PRC government even participates in the ownership of companies that manufacture and export

illicit fentanyl analogues and precursors, thereby directly participating in the very activities that

316 See generally id.; Single Convention on Narcotic Drugs of 1961, amended by 1972 Protocol, pmbl., Mar. 25,

1972, 976 U.N.T.S. 105.
317 Anti-Trafficking Treaty, pmbl., attached as Exhibit 14.

318 Se Pt. VLA, supra.

319 See Pt. VI.A.ii, supra.
320 See Pt. VI.A.v, supra.
321 See Pt. VLA iv, supra.
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the Anti-Trafficking Treaty requires the PRC government to prevent.*?> These actions, beyond
being inconsistent with the Anti-Trafficking Treaty’s trade provisions, separately and collectively,
unjustifiably violate the United States’ international rights.

Further, the PRC government breaches its international obligations under the Anti-
Trafficking Treaty and the Single Convention and violates a peremptory norm of international
law—one that permits no derogation. The PRC government’s acts, policies, and practices
encouraging and facilitating the production in and export of illicit fentanyl is per se unjustifiable—
because the peremptory norm that requires all states to eradicate the trade in and use of illicit drugs
“reflect[s] and protect[s] fundamental values of the international community,” is “hierarchically
superior to other rules of international law,” and is “universally applicable.”3?*

In this context, the Act (19 U.S.C. § 2411) provides an appropriate—and necessary—
mechanism to address these violations by the PRC government that in turn violate the United
States’ international legal rights. Rather than instituting an exclusive dispute settlement
mechanism, the Anti-Trafficking Treaty includes recommendations for resolving disputes between
member states. That provision, set out at Article 32(1), states that Parties ““shall consult together
with a view to the settlement of” any disputes by any “peaceful means of their own choice.”?**
This provision does not mandate any specific dispute settlement process. Instead, it allows
sovereign states to use any “peaceful means” to adjudicate their disputes. (Petitioner notes that,

even though Article 32(2) of the Anti-Trafficking Treaty states that disputes that are not settled in

the manner prescribed in paragraph 1 “shall be referred . . . to the International Court of Justice for

322 See Pt.VLA.iii, supra.

323 See United Nations, Report of the International Law Commission, Sixty-seventh Session, A/74/10 at 142,

attached as Exhibit 161.
324 Anti-Trafficking Treaty at art. 32(1), attached as Exhibit 14.
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decision,” this provision is not applicable here, because the PRC unilaterally declared that it “does
not consider itself bound by” this paragraph, opting out of this provision.) Thus, measures under
the Act requested in this Petition (19 U.S.C. § 2411) are appropriate for resolving the PRC’s acts,
policies, and practices that have caused it to violate its treaty obligations and thereby violate U.S.
international rights. In short, there is no forum for adjudicating the PRC government’s harmful
acts, policies, and practices concerning the fentanyl trade.

C. The PRC Government’s Illicit Fentanyl Policies Are Unreasonable as They

Constitute a Persistent Pattern of Conduct Under Which It Fails to Adhere to Its
Commitments to the United States

In addition to being unjustifiable, the PRC government’s acts, policies, and practices with
respect to illicit fentanyl trade are unreasonable. These policies and practices are unfair and
inequitable for the same reasons that they are unjustifiable—i.e., they promote the export of a
deadly poison into the United States, thereby causing a crisis resulting in the deaths of hundreds
of thousands of American citizens, which in turn diminishes the competitiveness of American
companies, destabilizes the American economy, and harms U.S. commerce in the order of
magnitude of five percent of GDP—all in violation of the PRC government’s international
obligations and the United States’ international rights.

But the PRC government’s fentanyl policies are additionally unreasonable because they
demonstrate a persistent pattern of conduct by the government to fail to effectively enforce its
commitments to the United States under the Single Convention and Anti-Trafficking Treaty and
apart from those instruments. As elaborated in greater detail in Part V above, the PRC
government’s failure to adequately restrict exports of illicit fentanyl has a long history. In 2019,
nearly a decade after the United States first identified the PRC as the primary source of illicit

fentanyl imports, the PRC government committed to clamp down on exports of fentanyl-related
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substances.*?® To date, the PRC government has utterly failed to follow through. Even at the time,
analysts questioned the PRC government’s commitment.’”® As detailed above, the government
was already obligated to control the manufacture and export of fentanyl, and the PRC
government’s promises have turned out to be nothing more than the suspected “soothing but empty
rhetoric from China’s leaders.”?’

Just one year after renewing its commitment to combat the fentanyl crisis caused by the
PRC’s exports, the government’s cooperation stalled.*”® Unsurprisingly, the PRC government
initially blamed the U.S. Department of Commerce for the breakdown. And two years later, the
PRC government disavowed all pretense of cooperation in response to House Speaker Nancy
Pelosi visiting Taiwan.*?* In other words, the PRC government has already walked back its trade-
related counternarcotic commitments. The PRC government has given no justification for
encouraging and facilitating the manufacture or export of illicit fentanyl, nor can it. These actions
are patently unjustifiable and unreasonable.

The PRC government’s recent statements about collaboration in the fight against illicit
fentanyl is equally meaningless. As in the past, the PRC’s hints toward cooperation are no

guarantee that the country will finally stop violating its longstanding obligation to prevent the

production and export of fentanyl. The PRC government has a history of breaking its international

325 Michael Martina, Corrected: U.S. Welcomes China’s Expanded Clampdown on Fentanyl, Reuters (Apr. 2,
2019), attached as Exhibit 162.

326 George Serletis, Off. of Indus., Int’l Trade Comm’n, Deadly High-purity Fentanyl from China is Entering

the U.S. through E-Commerce Channels (Sept. 2019), attached as Exhibit 163.

327 Michael Martina, Corrected: U.S. Welcomes China’s Expanded Clampdown on Fentanyl, Reuters (Apr. 2,

2019) (quoting Rep. Chris Smith), attached as Exhibit 162.

328 See Cong. Rsch. Serv., China Primer: Illicit Fentanyl and China’s Role (Feb. 20, 2024), attached as
Exhibit 51.
329 Id
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commitments for political or economic gain. Consider the PRC government’s unreasonable
behavior regarding IP. Between 2010 and 2016, the PRC government made numerous bilateral
commitments relating to technology transfers—repeatedly promising that it would protect
proprietary information, cease requiring trade secret sharing as a condition of market access, and
limit disclosure of sensitive IP.3° Nevertheless, the PRC government “remains on the priority
watch list with the USTR,” given the “many serious concerns regarding IP protection and
enforcement in the [PRC].”3!

The PRC government has similarly reneged on its promise of peaceful reunification with
Taiwan. In September 2015, Xi Jinping stated that “China does not intend to pursue militarization”
of the South China Sea,**? and emphasized that the country had “[n]o plans to invade Taiwan.”33
To the contrary, the PRC government has relentlessly pursued “a reckless and provocative
militarization of those disputed outposts, they have deployed anti-ship cruise missiles, expanded
military radar and signal intelligence capabilities, constructed dozens of fighter jet hangars, and
have built runways capable of accommodating combat aircraft.”3*

As discussed in detail above, the PRC government has done—and will continue to do
nothing with respect to illicit fentanyl exports. As explained in commentary published by the

Brookings Institution:

Three U.S. presidential administrations — those of Barack Obama, Donald Trump,
and Joe Biden — have devoted diplomatic focus to induce and impel China to tighten

330 See U.S. Trade Rep., Findings of the Investigation into China’s Acts, Policies, and Practices Related to

Technology Transfer, Intellectual Property, and Innovation under Section 301 of the Trade Act of 1974 (Mar. 22,
2018) at 8, attached as Exhibit 164.

31 Aaron R. Wininger, USTR Releases 2024 Special 301 Report on IP Protection — China Remains on the
Priority Watch List, Schwegman Lundberg Woessner (Apr. 29, 2024), attached as Exhibit 165.

332 Dep’t State, China’s Empty Promises in the South China Sea (Sept. 27, 2020), attached as Exhibit 35.

333 Aadil Brar, China Official Walks Back Xi's Assurance to Biden, Newsweek (Nov. 23, 2023), attached as
Exhibit 166.

334 Dep’t State, China’s Empty Promises in the South China Sea (Sept. 27, 2020), attached as Exhibit 35.
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its regulations vis-a-vis fentanyl-class drugs and their precursor chemicals and to
more diligently enforce these regulations. China, however, sees its
counternarcotics enforcement, and more broadly its international law enforcement
cooperation, as strategic tools that it can instrumentalize to achieve other
objectives. Unlike the U.S. government, which seeks to delink counternarcotics
cooperation with China from the overall bilateral geostrategic relationship, China
subordinates its counternarcotics cooperation to its geostrategic relations.>*3

In short, because the PRC’s “counternarcotics cooperation — or its absence — remains determined

by the state of U.S.-China overall geopolitical relationship . . . the hope that despite the geopolitical

rivalry, counternarcotics could prove a domain of U.S.-China cooperation has not

materialized.”*

Instead of following through on its commitments, the PRC government uses
counternarcotics trade cooperation as a carrot to achieve its broader geopolitical objectives.
Indeed, the PRC government’s conduct exemplifies its view that drug warfare, enabled through
exports, is a legitimate means of competition. A treaty published by the CCP’s army, the PLA,
recognized that the CCP cannot be successful in modern warfare without pursuing asymmetric
means, like drug warfare.**’

Aside from what we have discussed above, we can point out a number of
other means and methods used to fight a non-military war, some of which
already exist and some of which may exist in the future, for example
psychological warfare that causes intimidation to the enemy and break
down his will; smuggling warfare that throws markets into confusion and
attacking economic order; media warfare that manipulates audio and

video to guide public opinion; drug warfare that cause disasters in other
countries and make huge profits [...] (emphasis added).

The PRC government’s drive to push illicit fentanyl to the U.S. market—in direct defiance of its

prior international legal commitments—is thus another avenue by which it can weaken the United

335 Vanda Felbab-Brown, China’s Role in the Fentanyl Crisis, Brookings Inst. (Mar. 31, 2023) (emphasis
added), attached as Exhibit 23.

336 1d. (emphasis added).
337 House Select Committee Report at 35-36, attached as Exhibit 1.
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States. The PRC government has been, through illicit fentanyl exports, eroding the U.S.
workforce, weakening U.S. industrial and services sector output, lessening U.S. productivity, and
338

constraining U.S. GDP by five percent

VII. THE PRC GOVERNMENT’S FENTANYL POLICIES BURDEN AND RESTRICT U.S.
COMMERCE

The PRC’s acts, policies, and practices with respect to illicit fentanyl trade cause
substantial harm to U.S. citizens that, in turn, significantly burdens and/or restricts U.S. commerce
with no signs of lessening.*** They also give PRC companies an unfair competitive advantage,
compromise the performance and competitiveness of American companies, undermine the
U.S. labor market, and disrupt supply chains by weaking industrial output in goods and services.
These economic harms are directly tied to the influx of illicit fentanyl and its precursors and will
continue until the PRC takes all necessary measures to substantially ban the exports of illicit
fentanyl into the United States and meaningfully enforce those bans.

Again, the Act ( 19 U.S.C. § 2411) does not restrict the definition of U.S. “commerce.”
While it provides examples of “commerce,” including services associated with international trade
and foreign direct investment with implications in trade in goods, the statute expressly states that
the definition is not exhaustive. In fact, legislative history contemplates a broad definition of
“commerce” discussed in Section IV.D above. Thus, Petitioner discusses both the impact on the
trade-related aspects of commerce as well as the broader economy, consistent with statutory intent,

here.

338 Id.

339 The following discussion details (i) the degree to which U.S. commerce is burdened or restricted by the

PRC’s unjustifiable, unreasonable, and discriminatory policies, (ii) the volume of trade in the goods or services
involved, and (iii) a description—either in text or attached as an exhibit—of the methodology used to calculate the
burden or restriction on U.S. commerce. See 15 C.F.R. § 2006.1(a)(7).
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The commercial effects of the PRC-fueled fentanyl crisis—including the impact of the
human lives lost—cut across every sector of the U.S. economy and related commerce —impacting
health care and insurance premiums, increasing criminal justice and counter-trafficking
expenditures, affecting the housing market, exacting a staggering toll in the form of lost
productivity and reduced commercial output in the goods and services industry, resulting in less
domestic and international trade.>** The impact on U.S. GDP is estimated to be five percent.
Additionally, while tax revenues decline due to lost earnings and decreased productivity, federal
expenses—which are collected through taxation on American companies and individuals—
increase to cover health care, child welfare, addiction treatment, and efforts to police the border
and combat the traffic in and sale of fentanyl.>*! These harms will not go away unless the PRC
materially alters its acts, policies, and practices that are the subject of this Petition.

The influx of illicit fentanyl exported by the PRC costs the United States over a trillion
dollars each year. In 2017, the CDC estimated total annual opioid-related costs of $1.02 trillion,>*?
and those are rising. Those costs are only rising. In 2022, the congressional JEC—Iled by Don
Beyer (D-VA)—concluded that the opioid epidemic cost the United States nearly $1.5 trillion in
2020 alone, which amounts to seven percent of GDP.*# Tllicit fentanyl—as the primary driver of

the opioid crisis (approximately 70 percent)—bears the lion’s share of responsibility for these

340 Claire Klobucista and Mariel Ferragamo, Fentanyl and the U.S. Opioid Epidemic, Council on Foreign

Relations (Dec. 22, 2023), attached as Exhibit 36.

341 Cong. Budget Off., The Opioid Crisis and Recent Federal Policy Responses (Sept. 2022), attached as
Exhibit 167.

342 Curtis Florence, et al., The Economic Burden of Opioid Use Disorder and Fatal Opioid Overdose in the

United States, 2017, Drug and Alcohol Dependence (Jan. 1, 2021) at 7, attached as Exhibit 168; see also Sean M.
Murphy, The Cost of Opioid Use Disorder and the Value of Aversion, Drug and Alcohol Dependence (Dec. 1, 2020)
at 6 (estimating that U.S. taxpayers bear approximately $93 billion in costs), attached as Exhibit 169.

343 U.S. Joint Econ. Comm., JEC Analysis Finds Opioid Epidemic Cost U.S. Nearly $1.5 Trillion in 2020
(Sept. 28, 2022); U.S. Global Leadership Coalition, Combatting the Rise of Fentanyl and Synthetic Drugs Through
U.S. Foreign Policy (Apr. 2024), combined and attached as Exhibit 170.
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costs, approximately $1 trillion in economic impact and approximately 5 percent of U.S. GDP .34

These figures capture a broad spectrum of the U.S. economy, including general commerce. And,
as the number of fatal fentanyl poisoning deaths continue to remain at high levels, so too will the
economic burden and resulting restraints on U.S. commerce.>* Chairman Beyer’s conclusion was

indeed grim: “As a nation, we are now less healthy, less economically competitive[,] and less

secure as a result of the opioid epidemic.”**® Other members of the Joint Committee echoed this

sentiment, asserting that it is now “abundantly clear that the opioid epidemic is not only a health

crisis, but also an economic and national security one.””>*’

Several states have separately calculated the individual costs of the fentanyl crisis on their
economies and individual citizens:

e Arizona. In 2023, the cost of the fentanyl crisis in Arizona—a border state
that plays a key role in preventing trafficking of illicit fentanyl from the
PRC into the United States—reached an all-time high of $58 billion,
approximately 11 percent of Arizona’s annual GDP.**

e Colorado. In 2023, the total cost of fentanyl-related poisoning deaths in
Colorado was estimated to be $16 billion, a total in_excess of the amount
collected in state taxes in 2019 and equal to three percent of Colorado’s
GDP in 2023.%¥

e Virginia. In 2021, the Virginia Department of Health and Virginia
Commonwealth University’s Center on Society and Health calculated that

344 See Claire Klobucista and Mariel Ferragamo, Fentanyl and the U.S. Opioid Epidemic, Council on Foreign

Relations (Dec. 22, 2023), attached as Exhibit 36.

345 U.S. Joint Econ. Comm., JEC Analysis Finds Opioid Epidemic Cost U.S. Nearly $1.5 Trillion in 2020
(Sept. 28, 2022); U.S. Global Leadership Coalition, Combatting the Rise of Fentanyl and Synthetic Drugs Through
U.S. Foreign Policy (Apr. 2024), combined and attached as Exhibit 170.

346 1d. (emphasis added).

347 1d. (emphasis added).

348 Kamryn Brunner and Glenn Farley, Arizona’s Ongoing Fentanyl Crisis, Common Sense Inst. (June 24,

2024), attached as Exhibit 171.
349 Steven L. Byers, Colorado’s Fentanyl Problem and the Economic Costs, Common Sense Inst. (June 2024)

at 3, attached as Exhibit 172.
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the overall cost of the opioid epidemic was more than $5 billion in 2021,
amounting to an average of $588 per Virginian.*>

e Pennsylvania. In 2019, the Auditor General of Pennsylvania reported that
illicit fentanyl had caused a marked increase in disease, kinship care, child
abuse and domestic violence rates, neonatal abstinence syndrome, labor
market disruptions, criminal justice costs, and community harm—all of
which imposed unique and varied costs on the state of Pennsylvania.*®!
A breakdown of the overall economic costs associated with the fentanyl crisis and analysis
of the costs imposed by the epidemic on specific commercial sectors reinforces the staggering,

continuing burden to U.S. commerce caused by the PRC’s fentanyl policies.

Reduced Quality and Loss of Life. The reduced quality of life and loss of life due to drug

addiction and poisoning deaths are by far the most significant costs caused by the fentanyl crisis.
Although it is, of course, impossible to put a value on a human life, researchers frequently estimate
the value of a statistical life.>>? These estimates “play a very large role in determining the benefit-

99353

cost assessments for many government policies.] Using the value of a statistical life

methodology, the CDC estimates that opioid poisonings cost the United States 3480.7 billion in

lives lost in 2017.>** Quality of life refers to a person’s ability to function, and recognizes the

impact of chronic, disabling conditions on an individual and society more broadly.*>> The CDC

estimates that the reduced quality of life resulting from opioid use disorder cost the United States

330 Olivia Trani, The opioid epidemic cost Virginians $5 billion in 2021, new data shows, Va. Commonwealth

Univ. (Jan. 17, 2024), attached as Exhibit 173.

31 Eugene A. DePasquale, 4 Deadly Dose: Fentanyl’s Impact in Pennsylvania, PA Auditor Gen. (Oct. 16,2019)
at 4-6, attached as Exhibit 174.

392 Jonathan Colmer, What is the meaning of (statistical) life? Benefit-cost analysis in the time of COVID-19,
Oxford Review of Econ. Policy (Aug. 29, 2020), attached as Exhibit 175.
353 Id. at2.

354 Ctrs. for Disease Control and Prevention, Economics of Injury and Violence Prevention (Oct. 8, 2024),

attached as Exhibit 176.
355 Luis Prieto and José A. Sacristan, Problems and solutions in calculating quality-adjusted life years (QALYs),

Health and Quality of Life Outcomes (Dec. 19, 2003), attached as Exhibit 177.
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$390 billion.>>® In 2020, the JEC estimated that the cost of these harms had increased by 37

percent.®” The costs associated with loss of life and loss of quality of life ripple across commercial
sectors and impose increased costs on U.S. companies in the form of higher taxes, loss of workers,
reduced industry output and therefore reduced sales, and broader economic costs. They also
diminish the global competitiveness of American firms, with a U.S. GDP impact of, as noted, five
percent.

Health Care and Insurance Costs. The PRC’s exports of illicit fentanyl to the United States

also imposes unreasonable burdens on the U.S. health insurance, healthcare, and medical
industries. The NIH estimates that opioid abuse costs commercial insurers an average of $14,000

per person and costs Medicaid an average of $15,100 per person—resulting in an increased burden

of more than $89 billion on the health insurance industry.>>® The NIH identified this number by

multiplying the per-person costs identified above by the estimated number of persons with opioid
use disorder, which, in 2020, resulted in more than $89 billion in annual costs to the healthcare
sector.*® Considering that U.S. fentanyl imports cause more than 70 percent of all poisoning
deaths, over $62 billion of those costs are attributable to fentanyl alone. Premier, Inc. (“Premier”),
a leader in healthcare improvement, analyzed 12 months of data from 647 care facilities to
determine the estimated costs of fentanyl-driven poisoning deaths. Premier concluded that opioid

poisoning costs the American health care system more than $11 billion annually—with Medicare

336 Curtis Florence, et al., The Economic Burden of Opioid Use Disorder and Fatal Opioid Overdose in the

United States, 2017, Drug and Alcohol Dependence (Jan. 1, 2021) at 7, attached as Exhibit 168.

357 U.S. Joint Econ. Comm., JEC Analysis Finds Opioid Epidemic Cost U.S. Nearly $1.5 Trillion in 2020
(Sept. 28, 2022); U.S. Global Leadership Coalition, Combatting the Rise of Fentanyl and Synthetic Drugs Through
U.S. Foreign Policy (Apr. 2024), combined and attached as Exhibit 170.

338 Sean M. Murphy, The Cost of Opioid Use Disorder and the Value of Aversion, Drug and Alcohol Dependence
(Dec. 1, 2020) at 4 and 6, attached as Exhibit 169.
359 Id.
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and Medicaid bearing $7.4 billion in costs.*®® Obviously, the impact on health care and insurance
costs directly impact the services sector, rendering American healthcare and insurance companies
less competitive domestically and globally.

Foster and Childcare Costs. The PRC’s fentanyl exports also impose a multigenerational

cost, namely the lasting impact on children, families, and the foster care system.*®! According to
researchers with Virginia Tech in a study published by the NIH, more than 2.6 million children
have lost their parents due to drug poisoning death, incapacitation, or addiction and are living in

homes without any biological parent.6?

Relationship between Overdose Death and Drug-Related
Hospitalization Rates and Foster Care Entry Rates, 2011-2016

10% increase in... corresponds to foster care entry rate increase of...

Overdose death

rate 4.4%

Drug-related
hospitalization
rate

0% 1% 2% 3% 4% 5%
Source: Ghertner, et al., 2018

360 Premier, Inc., Opioid Overdoses Costing U.S. Hospitals an Estimated 311 Billion Annually (Jan. 3, 2019),
attached as Exhibit 178.

36l Jeanne Whalen, The Children of the Opioid Crisis, Wall Street Journal (Dec. 15, 2016), attached as
Exhibit 179.

362 Megan L. Dolbin-MacNab & Lyn M. O’Connell, Grandfamilies and the Opioid Epidemic: A Systemic
Perspective and Future Priorities, Springer Nature (Jan. 25, 2021) at 1, attached as Exhibit 180.
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The absence of so many biological caregivers overwhelms the foster care system. In 2016,
researchers with Pennsylvania State University conservatively estimated that the opioid crisis
imposes an additional $3 billion dollars on an already overtaxed child welfare system, with the
vast majority of those costs arising due to increased foster care needs.®> As the above chart from
the U.S. Department of Health and Human Services explains, “a 10 percent increase in overdose
death rates correspond[s] to a 4.4 percent increase in the foster care entry rate,” and a “10 percent
increase in the average county’s drug-related hospitalization rate correspond[s] to a 2.9 percent
increase in its foster care entry rate.”>** Further, higher drug poisoning death rates have also been
linked to higher rates of child maltreatment.>®> That is, illicit fentanyl—and the debilitation it
leaves in its wake—has a dramatic impact on individuals, children, and the foster care system.
The effects of the fentanyl epidemic on children—and the institutions dedicated to serving
them—show no sign of abating. The United Hospital Fund and Boston Consulting Group estimate
that by 2030, more than 4.3 million children will be affected by the fentanyl crisis—resulting in

costs well in excess of $400 billion arising from health care, special education, child welfare, and

6

criminal justice spending.**® These costs—caused by the PRC’s fentanyl exports and which

continue to this day—are a direct financial burden on U.S. commerce through companies and
individuals (like Petitioner’s members) in the form of increased taxes. And by adversely impacting

the criminal justice, child welfare, and education system, the costs on U.S. commerce result from,

363 Daniel M. Crowley, et al., Considering the Child Welfare System Burden From Opioid Misuse: Research

Priorities for Estimating Public Costs, American Journal of Managed Care (July 25, 2019), attached as Exhibit 181.

364 Laura Radel, et al., Substance Use, the Opioid Epidemic, and the Child Welfare System: Key Findings from
a Mixed Methods Study, Dep’t Health and Human Serv. (Mar. 7, 2018) at 3-4, attached as Exhibit 182.

365 Id. at 3.

366 Suzanne C. Brundage, et al., The Ripple Effect: National and State Estimates of the U.S. Opioid Epidemic’s
Impact on Children, United Hospital Fund (Nov. 2019) at 2, attached as Exhibit 183.
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inter alia, the substantial weakening of the U.S. labor force which impacts U.S. employment,
productivity, output in goods and services, and overall competitiveness in the global market.

Employee Productivity and Impact on the Labor Market. The PRC’s fentanyl policies also

burden U.S. commerce by compromising the competitiveness of American companies and
undermining U.S. employment and the labor market. The adverse influence of fentanyl on labor
force participation is well-supported. In 2016, Princeton economist Alan Krueger determined that
nearly half of men ages 25 to 54—a critical part of the labor market—who are not working take

7

daily pain medication.’®” Dr. Krueger reasoned that legal, prescription opioids account for

approximately 43 percent of the decline in men’s labor force participation—and as much as

25 percent of the decline in women’s labor force participation.’6®

Without a doubt, the increasing
rates of fentanyl-related fatalities—which are the leading cause of death among Americans in their
prime working years—and of fentanyl addiction cause a direct decline in the labor market. The
decreased labor force reduces the pool of employees for hire, which is particularly concerning
given the tightness of the U.S. labor market and growing demand for the U.S. workforce.*®
Indeed, employers across the country report that they struggle to find “applicants who can pass a

drug test.”®’ And the Brookings Institution reports that jobs with the highest rates of opioid

poisoning fatalities are the backbone of the American economy: construction, extraction (e.g.

367 Fred Dews, How the opioid epidemic has affected the U.S. labor force, county-by-county, Brookings Inst.

(Sept. 7, 2017), attached as Exhibit 184; see also Alan B. Krueger, Where Have All the Workers Gone? An Inquiry
into the Decline of the U.S. Labor Force Participation Rate, Brookings Inst. (Sept. 7, 2017), attached as Exhibit 185.

368 Fred Dews, How the opioid epidemic has affected the U.S. labor force, county-by-county, Brookings Inst.

(Sept. 7, 2017), attached as Exhibit 184.
369 [d

370 Jackie Calmes, Hiring Hurdle: Finding Workers Who Can Pass a Drug Test, New York Times (May 17,
2016), attached as Exhibit 186; see also The 2018 Joint Economic Report, H. Rept. 115-596, 115th Cong. (2018)
at 189, attached as Exhibit 187 (noting that Ohio employers have reported that “many applicants either withdraw their
application upon discovering they must take a drug test, or they take it and fail” and “drug abuse also hinders worker
relocation from less productive positions to more productive positions that generally offer higher wages”).
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mining), food preparation and service, health care practitioners, health care support, and personal

care and service.’”!

The loss of individuals in these jobs due to addiction or illicit fentanyl
poisoning has a marked effect on U.S. commerce.

Moreover, when individuals grappling with fentanyl addiction enter the labor market, their
productivity is impacted. Researchers with the University of Chicago have determined in an NIH-
published study that workers with substance use disorders take nearly 50 percent more days of
unscheduled leave than other workers and have an average turnover rate 44 percent higher than
the workforce as a whole.’”> These workers are also more likely to experience occupational
injuries that result in time away from work.’”> Thus, co-workers and other employees—as well as
employers—must also bear the economic burden of the PRC’s illicit fentanyl exports.

Additionally, employees with drug use disorders impose higher health insurance and
workers’ compensation costs on their employers and other insurance plan members—further
distorting the market. In 2016 alone, the Kaiser Family Foundation reported that large employer
plans spent approximately $2.6 billion on addiction-related costs.>’* The direct costs associated
with health insurance and workers’ compensation claims—and the indirect costs associated with

absenteeism, turnover, and lost productivity—thus cost U.S. employers (and, by extension, their

other employees) thousands of dollars per employee each year.?”

37 Julia Paris, et al., The economic impact of the opioid epidemic, Brookings Inst. (Apr. 17, 2023), attached as
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372 Eric Goplerud, et al., 4 Substance Use Cost Calculator for US Employers With an Emphasis on Prescription

Pain Medication Misuse, Journal of Occupational and Env’t Med. (Nov. 2017), attached as Exhibit 189.
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In sum, the PRC’s exports of illicit fentanyl to the United States that diminish America’s
labor force, reduce the competitiveness of American companies, reduce output (including exports),
dampen innovation, and result in less competitive industries imposing a negative impact on
U.S. commerce in the order of five percent of U.S. GDP.

Housing and Real Estate Markets. The PRC’s fentanyl exports also damage the U.S.

housing and real estate markets, further burdening U.S. commerce. There is no question that the
presence of illicit fentanyl in a community degrades the local housing market and continues to
undermine that market for years after. A 2022 study published in the Journal of Real Estate
Finance and Economics used data on opioid prescriptions and housing sales in Ohio to assess the
impact of opioid use on housing prices.’’® The authors concluded that one standard deviation
increase in opioid pills dispensed correlated to a 5.8 percent decrease in housing appreciation.’”’
Reinforcing the connection, a complementary study from the Imperial College London found that
a decrease in opioid usage correlated to an increase in housing prices.>’® The implications of these
studies are clear: the prevalence of illicit fentanyl in a community adversely affects the housing
market and home-owners. Further, the housing industry influences U.S. interest rates, which then
impacts U.S. commerce, including productivity and output in goods and services. An increase in

housing costs leads to lower federal reserve interest rates, and vice-versa

Consumer Finance. The PRC’s fentanyl exports directly burden the U.S. consumer finance

sector. Congress explicitly named financial institutions among the service industries protected by

the Act, and the PRC’s unjustifiable and unreasonable exports burden this key portion of U.S.

376 Walter D’Lima & Mark Thibodeau, Health Crisis and Housing Market Effects - Evidence from the U.S.
Opioid Epidemic, Journal of Real Estate Fin. and Econ. (Jan. 14, 2022) at 735, attached as Exhibit 192.

377 Id
378 Claudia Custodio, et al., Opioid Crisis and Real Estate Prices (Feb. 21, 2024), attached as Exhibit 193.
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commerce. The reasons for this are manifold. As multiple studies make clear, fentanyl abuse and
poisoning deaths lead to loan defaults and, as a result, higher interest rates for all individuals in
the region.>” As discussed in the Journal of Financial and Quantitative Analysis, in just the auto

loan industry, the fentanyl-driven opioid epidemic “may be responsible for an additional 80,000 .

.. defaults per year, representing $1.2 billion of outstanding debt. The resulting defaults can also

spill over into the $100 billion auto loan securitization market.”*®® This makes the U.S.

automotive and related financing sectors weaker and less competitive. Plus, individuals living in
areas impacted by illicit fentanyl are subject to higher interest rates and less flexible credit terms,
with the impact on U.S. commerce being a reduction in consumer spending, which leads to less
domestic industry output and reduced competitiveness in both traded goods and services.

Criminal Justice Costs. The PRC’s fentanyl exports also restrict U.S. commerce by

subjecting American companies and individuals to increased tax burdens in the form of heightened
criminal justice costs. This is unsurprising considering the documented link by the National
Bureau of Economic Research between drug misuse, mental health, and crime—with increased
drug use generating “spillover effects on criminal behaviors.”8!

One key driver of criminal justice costs for illicit fentanyl is the number of arrests and

related costs of investigation, prosecution, sentencing, and prison time associated with illicit

fentanyl trafficking.

379 Mark Jansen, Spillover Effects of the Opioid Epidemic on Consumer Finance, Journal of Fin. and Quantitative

Analysis (Sept. 2023), attached as Exhibit 194; Sumit Agarwal, et al., The Opioid Epidemic and Consumer Credit
Supply: Evidence from Credit Cards (Aug. 11,2022), attached as Exhibit 195; see also Wenli Li, et al., The Economic
Impact of the Opioid Epidemic, Fed. Reserve Bank of Philadelphia (2023) at 11, attached as Exhibit 196.

380 Mark Jansen, Spillover Effects of the Opioid Epidemic on Consumer Finance, Journal of Fin. and Quantitative
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381 Dhaval Dave, et al., Prescription Drug Monitoring Programs, Opioid Abuse, and Crime, Nat’l Bureau of

Econ. Rsch. (Aug. 2018) at 4, attached as Exhibit 197.

103



FIGURE 1

Federal and state arrests by the Drug
Enforcement Administration involving heroin,
fentanyl, and other opioids, FY 2001-2021
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Note: See appendix table 1 for counts.

*Includes oxycodone, hydrocodone, hydromorphone
(Palladone), oxymorphone, opioid treatment pharmaceuticals,
opium, and morphine.

Source: Bureau of Justice Statistics, based on data from the Drug
Enforcement Administration, Defendant Statistical System, fiscal
years 2001-2021.

For example, as detailed in the chart above, between fiscal year 2020 and fiscal year 2021, the
number of drug arrests made by the DEA for fentanyl increased by 36 percent.’®? In 2021, for the
first time, the number of arrests made by the DEA for fentanyl exceeded the number of arrests for
heroin,*? demonstrating the preeminence of illicit fentanyl as the primary driver of the opioid
crisis. This marks a significant increase in arrests for fentanyl, which have been steadily increasing

since 2001 with no sign of stopping.*34

382 Mark A. Motivans, Heroin, Fentanyl, and Other Opioid Offenses in Federal Courts, 2021, Dep’t Justice
(July 10, 2024), attached as Exhibit 198.

383 Id

384 1d.; see also U.S. Sentencing Comm’n, QuickFacts: Fentanyl Trafficking, attached as Exhibit 199 (noting
that in fiscal year 2023 more than 16 percent of all drug trafficking offenses involved fentanyl and that fentanyl
trafficking offenses have increased by approximately 245 percent since 2019).
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FIGURE 5

Number of persons sentenced for a drug offense
involving fentanyl and other pharmaceutical opioids,
by drug type, FY 2001-2021
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Note: Includes cases where persons were sentenced under U.S. Sentencing
Guidelines Chapter Two, Part D (Drug Guidelines). The primary drug is

the drg that results in the %reatest penalty (when multiple drugs are
involved). See appendix table 5 for counts.

*Includes hydromorphone (Dilaudid), opium, morphine, methadone,
oxymorphone, and codeine.

Source: Bureau of Justice Statistics, based on data from the U.S. Sentencing
Commission, Monitoring File, fiscal years 2001-2021.

A study by the NIH concluded that the total opioid-related criminal justice costs borne by the

U.S. taxpayer amounted to $29.9 billion dollars.>®> And the CDC estimated annual criminal justice

costs of approximately $7,000 per affected person.*®® These costs are borne by every U.S. citizen
(including Petitioner’s members) and business and show no signs of decreasing. The increased
economic burden on all U.S. individuals and entities through increased taxes creates downward
pressure on productivity and output, leading to fewer traded goods and services, and decreased

overall U.S. commerce.

385 Sean M. Murphy, The Cost of Opioid Use Disorder and the Value of Aversion, Drug and Alcohol Dependence

(Dec. 1, 2020) at 6, attached as Exhibit 169.
386 Feijun Luo, et al., State-Level Economic Costs of Opioid Use Disorder and Fatal Opioid Overdose — United

States, 2017, Ctrs. for Disease Control and Prevention (Apr. 16, 2021), attached as Exhibit 200.
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Money Laundering. The PRC’s fentanyl exports also impact U.S. commerce with

sophisticated money laundering schemes that accompany fentanyl trafficking,®®” involving
complex financial operations tacitly supported by the PRC government.*®® Indeed, through their
participation in the fentanyl trade, PRC organized criminal groups with ties to their government

7389 As the House Select Committee

have become the “world’s premier money launderers.
determined, these financial crimes enable the PRC government to influence international financial
systems while damaging U.S. commerce.**® These complicated money funneling schemes enable
the transfer of illicit funds into global markets, distorting legitimate financial systems and allowing
hostile foreign actors to gain influence. The broader implications of these financial crimes extend
beyond the drug trade, threatening the integrity of U.S. financial institutions and further

destabilization of the global economy.

VIII. COUNTERMEASURES REQUESTED

The countermeasures requested in this Petition are designed to address the acts, policies,
and practices of the PRC, including but not limited to those that that run afoul of the PRC
government’s international obligations to prosecute the production and export of illicit fentanyl
and fentanyl precursors, combat the trafficking of fentanyl and fentanyl precursors, and cooperate
with the United States in eliminating the production and export of illicit fentanyl and precursors.
As elaborated above, the PRC’s acts, policies, and practices have unjustifiably and unreasonably
burdened and restricted the commerce of the United States in amounts calculated to near $1 trillion

in a single year and five percent of U.S. GDP (not to mention the intangible and immeasurable

387 House Select Committee Report at 32, attached as Exhibit 1.
388 Id. at 34.
389 Id. at 3.

3% Id. at 32-38.

106



price of lost sons and daughters and mothers and fathers). Despite these calculated costs, Petitioner
believes that an initial countermeasure level of $50 billion in annual trade value may be sufficient,
when combined with existing countermeasures on the PRC pursuant to the Act, to compel the PRC
government to take actions necessary to substantially restrict exports of fentanyl and fentanyl
precursors to the United States. However, if no compelling action is taken by the PRC government
at this countermeasure level, higher countermeasure levels are justified by the economic damages
noted in the Petition resulting from the PRC’s acts, policies, and practices.

As detailed in this Petition, the PRC’s violations have run the gamut from direct financial
incentives in support of exports of illicit fentanyl to direct stakes in companies tied to illicit
fentanyl trade. These are added to indirect incentives such as the PRC government’s systematic
failure to prosecute exporters of illicit fentanyl and precursor manufacturers, failure to leverage
the extensive tools at its disposal to prevent export sales of fentanyl, and preferential treatment for
online export-oriented marketing communications to outright promotion of the exports of illicit
fentanyl. Despite the deep and broad powers that the PRC government has at its disposal to
monitor and control its population and economy, the government’s efforts to date are a paper-over
exercise. While banning illicit fentanyl in its domestic market, the PRC government encourages
its export to the United States.

In order to compel the PRC government to take reasonable, actionable, and easily instituted
measures to stop the illegal trade of fentanyl from its shores and eliminate the acts, policies, and
practices documented above that have unjustifiably and unreasonably burdened U.S. commerce,
this Petition proposes the following seven possible countermeasures: (1) adding to the existing
PRC tariffs imposed under the Act in 2018 (stemming from countermeasures enacted pursuant to

the April 6, 2018 USTR determination regarding the PRC government’s technology transfer,
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intellectual property, and innovation acts, policies, and practices (“Section 301 IP case™)) a further
$50 billion in revenue collections; (2) tailoring additional tariffs imposed on imports, resulting in
$50 billion in annual tariff revenue, to be placed on PRC goods and services that are currently
harming U.S. industries, which could include goods subject to current Section 301 IP case tariffs
and/or tariffs imposed pursuant to section 232 of the Trade Expansion Act of 1962, as amended,
(“Section 232 case”); (3) blocking the import of certain goods or services from PRC entities in the
chemical, biotechnology, pharmaceutical, and/or agricultural sectors or those that otherwise
negatively impact U.S. supply chains and growth of U.S. industry; (4) outbound investment
restrictions on PRC entities involved in emerging and foundational technologies as identified by
the U.S. Government, including biotechnology, pharmaceutical, and/or technology companies; (5)
bans on prevalent PRC mobile applications, such as WeChat, Temu, SHEIN, CapCut, and others
in order to shift users to U.S. platforms; (6) in conjunction with countermeasures 1 and/or 2,
elimination of de minimis exemptions for all PRC goods shipments; and (7) requirements that the
PRC purchase $50 billion of U.S. agricultural products and/or U.S. manufactured automobile
vehicles.

These nine measures of remedy are designed to be applied in singularity for some or in
conjunction with others to create a solution that imposes a cost on the PRC’s unjustified and
unreasonable acts, policies, and practices, that countermeasures the harm these acts, policies, and
practices have caused, and that impels the PRC to stop the production, shipment, and broader trade
of illicit fentanyl from its shores and globally. These seven countermeasures are designed to be
applied individually for some or in conjunction with others to create a solution that imposes a cost

on the PRC’s unjustified and unreasonable acts, policies, and practices, that addresses the harm
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such acts, policies, and practices have caused to U.S. commerce, and compel the PRC government
to stop the production and export of illicit fentanyl to the United States.

A. Tariffs and Product Bans

Under the Act, USTR is permitted a broad latitude of actions to address foreign government
acts, policies, or practices that are unjustified and unreasonable and burden or restrict U.S.
commerce. Actions that USTR is authorized to take include the imposition of tariffs “or other
import restrictions on the goods of, and, notwithstanding any other provision of law, fees[,] or
restrictions on the services of, such foreign country for such time” as USTR deems appropriate.>®!
Further, USTR may take action against any goods or “‘economic sector,” without regard to whether
the goods or economic sector in question were “involved in the act, policy, or practice that is the
subject of such action.”*? In addition to the imposition of fees and other restrictions, the Act also
permits USTR, subject to the direction, if any, of the President, to take “all other appropriate and
feasible action within the power of the President,” including not only powers with respect to trade
but also powers “with respect to any other area of pertinent relations with the foreign country.”*3

To address the PRC’s acts, policies, and practices, USTR could add to (i.e. double) the
tariffs currently being applied to imports from the PRC stemming from countermeasures enacted
under the Section 301 IP case through the addition of the countermeasures proposed here.*** The

list of products currently subject to the Section 301 IP case tariffs has been well vetted and subject

to a litany of comments and a full range of considerations. Adding to such tariffs will emphasize

391 19 U.S.C. § 2411(c)(1)(B).
392 Id. § 2411(c)(3).
393 Id. § 2411(b)(2).

394 See China’s Acts, Policies and Practices Related to Technology Transfer, Intellectual Property and

Innovation, 89 Fed. Reg. 76,581 (U.S. Trade Rep. Sept. 18, 2024) (note of modification of actions), attached as
Exhibit 201.
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to the PRC government the seriousness to which the U.S. Government takes the harms caused by
the PRC’s acts, policies, and practices on the production and export of illicit fentanyl. Such action
should ensure that the PRC government remains steadfast in its efforts to eliminate illicit fentanyl
production and trade, rather than turning on and off efforts and cooperation as it has over the past
four years.

It is important to note that the implementation of such additional tariffs will not be expected
to adversely impact the U.S. economy in the aggregate. As evidence, according to a March 2023
finding by the U.S. International Trade Commission (“USITC”) concerning the impacts of the
Section 301 IP case tariffs on U.S. economic growth, the USITC found:

Across all sectors that include products covered by section 301 tariffs, the

Commission’s model estimates that tariffs decreased imports from China by

13 percent on average during 2018 to 2021. Meanwhile, the tariffs increased the

price of domestically produced products and the value of domestic production by

0.2 percent and 0.4 percent on average, respectively, during the period.**>
Further, according to a finding from the Economic Policy Institute, the 301 IP case tariffs had
nothing to do with inflationary increases. The tariffs—implemented in 2018—had little effect on
U.S. prices, and inflation only increased after the pandemic recession began in early 2020.3%

Given its broad authorities, USTR can also apply countermeasures in the form of tariffs—
up to $50 billion—on select PRC goods and services that are harming U.S. industries. While
products subject to such tariffs could include goods subject to the current Section 301 IP case and

Section 232 case actions, tariffs could also be placed on certain PRC goods subject to antidumping

(“AD”) and countervailing duty (“CVD”) orders. PRC products subject to AD/CVD orders have

395 See U.S. Int’l Trade Comm’n, Economic Impact of Section 232 and 301 Tariffs on U.S. Industries (May 2023)
at 23, attached as Exhibit 202.

39 See Adam S. Hersh, Revoking tariffs would not tame inflation, Econ. Policy Inst. (June 21, 2022), attached
as Exhibit 203.
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been found by the USITC to have injured U.S. industries, and therefore, additional tariffs on these
goods should not only help provide additional support to injured U.S. industries and workers, but
also compel the PRC government to rectify its acts, policies, and practices concerning exports of
illicit fentanyl.

In conjunction with other countermeasures, USTR could also choose to block the import
of certain goods or services from PRC entities involved in the chemical, biotechnology,
pharmaceutical, technology, and/or agricultural sectors or goods or services that have been
determined by the U.S. Government to negatively impact U.S. supply chains and/or compromise
the national security of the United States. As noted above, USTR may take action against any
goods or any “economic sector,” without regard to whether the goods or economic sector in
question were “involved in the act, policy, or practice that is the subject of such action.” For
instance, as described in this Petition, PRC chemical companies ship fentanyl precursors abroad,
including through the United States, which are subsequently used to produce fentanyl that is
brought into the United States. The specific companies subject to the blocks should include those
identified by DOJ.**7 Other entities and companies could also be subject to product bans where
these entities have shared ownership, control, or production relationships with indicted companies.
USTR can also look to block product imports from certain PRC companies involved in
biotechnology, pharmaceutical, agricultural production, or technology sectors that materially
impede the growth or development of similarly situated U.S. companies or those that create
national security vulnerabilities for U.S. supply chains.

B. Outbound Investment Restrictions

397 See Dep’t Justice, Justice Department Announces Eight Indictments Against China-Based Chemical

Manufacturing Companies and Employees (Oct. 3,2023), attached as Exhibit 132.
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The White House has already taken action to implement a program that would require the
notification and/or restriction of certain outbound investments and other transactions by U.S.
persons in “covered activities” related to the semiconductors and microelectronics, quantum
information technologies, and artificial intelligence systems sectors.>”® While this program has
yet to be implemented, USTR could look to include additional industries such as those identified
in congressional legislation (e.g., hypersonics, satellite-based communications, and LiDAR remote
sensing technology). Further, USTR could seek to apply outbound investment restrictions on PRC
entities involved in emerging and foundational technologies, as identified by the U.S. Government,
including such technologies identified in the biotechnology, pharmaceutical, and broader
technology sectors.

C. Mobile Application Bans

All three branches of the U.S. Government have taken some action to address the national
security risks that arise as a result of the operations and ownership of the PRC mobile applications,
such as TikTok. However, other PRC mobile applications continue to operate in the United States.
These include WeChat, Temu, SHEIN, and CapCut, among others. USTR should consider a broad
or limited ban on these or any other PRC mobile apps. Such an action, done in combination with
other countermeasures, could be effective motivation for the PRC to commit to sustained action to
excise and end illicit fentanyl production and export.

D. Elimination of All de Minimis Shipment Exemptions

Through Executive action, the Biden Administration has denied the application of the de

minimis import exception for any shipment containing products covered by tariffs imposed under

398 See White House, Executive Order on Addressing United States Investments in Certain National Security

Technologies and Products in Countries of Concern (Aug. 9, 2023), attached as Exhibit 204.
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Section 201 or 301 of the Trade Act of 1974, as amended, or Section 232 of the Trade Expansion
Act of 1962.3° The issuance of this Executive action was a positive step in addressing the flow
of fentanyl and fentanyl precursors into the United States, given that PRC chemical manufacturers
exploit the de minimis exemption and lower customs screening standards to conceal shipments of
illegal and dangerous products. Further regulating such shipments by ending the de minimis
exception for all PRC-origin goods would help increase CBP scrutiny of imports. This should be
done in conjunction with the tariff countermeasures proposed above.

E. Purchase Requirements

In order to redress the PRC’s illicit fentanyl exports, USTR could enter into agreements
with the PRC government that compel the additional purchase of $50 billion of U.S. agricultural
goods. Such an agreement could also apply to a requirement for the purchase of U.S. manufactured
automobile vehicles. In matters of fair play, where the U.S. Government has sought to address the
PRC’s unfair trade practices, the PRC government has habitually countered unfairly by restricting
access to its markets for U.S. agricultural goods, among other goods. Accordingly, if the PRC
government fails to end its exports of illicit fentanyl to the United States, the USTR could impose
a countermeasure that requires the PRC to expand its market to U.S. agricultural products, and
potentially U.S. vehicles.

IX. CONCLUSION

Through provision of economic benefits, interference with U.S. prosecutions and
investigations, and intentional non-enforcement of its anti-trafficking policies, the PRC has—for

over a decade—promoted the flow of deadly illicit fentanyl into the United States by aggressively

399 See White House, FACT SHEET: Biden-Harris Administration Announces New Actions to Protect American
Consumers, Workers, and Businesses by Cracking Down on De Minimis Shipments with Unsafe, Unfairly Traded
Products (Sept. 13, 2024), attached as Exhibit 21.
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supporting and failing to adequately regulate its exports and utilitze requisite enforcement
mechanisms. The PRC government, through the provision of economic incentives, interference
with U.S. prosecutions and investigations, and failure to implement adequate laws and
enforcement mechanisms has, for over a decade, promoted the flow of deadly poison into the
United States. Over the last five years, efforts to resolve this issue via diplomatic channels has
proved to be unsuccessful. Over the last five years, efforts to resolve this issue via diplomatic
channels have proven unsuccessful. The PRC government has repeatedly promised to crack down
on fentanyl producers and work with the U.S. Government to stem the tide, but its promises have
been disingenuous, fleeting, and, in any event, inadequate to the task at hand. That nearly all of
the fentanyl that is killing Americans in droves come from the PRC is a universally accepted fact
and proves this point. Still, the PRC continues to promote fentanyl exports, thwart U.S. authorities,
and turn a blind eye to conduct that is unlawful, all with impunity. While this happens, Americans
are dying, American communities are devastated, and American industries bear the heavy burden
on U.S. commerce in terms of increased taxes, diminished workforce, lower productivity and
output, dampened innovation, and lost market opportunities. The consequential impact on U.S.
GDP is, again, significant—estimated at five percent.

The CCP presides over the most sophisticated surveillance state in human history. It has
represented to the Supreme Court that it exercises complete control over foreign trade. The PRC
government absolutely can, but has yet to, eradicate the global scourge that is its exports of illicit
fentanyl because it does not see doing so as in its interest. In fact, the converse is true. The PRC
knows quite well that its totally unjustifiable and unreasonable acts, policies, and practices of
allowing fentanyl exports are gravely harming the U.S. economy and significantly burdening U.S.

commerce. There are ample public reports that confirm these facts. To emphasize, the PRC
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government will not change its behavior without the appropriate leverage by the U.S. Government,
and of course the U.S. Government cannot opt out of exerting maximum pressure on this issue. It
is the U.S. Government that has been entrusted by the American people to protect them against
foreign trading partners’ unjustified and unreasonable acts, policies, and practices, and in the
PRC’s case with respect to illicit fentanyl exports, it is the immense harm incurred by the United
States through the deaths of the hundreds of thousands of its citizens and resultant impact on U.S.
commerce and U.S. GDP.

This is why this Petition is so important. Within the U.S. Government, USTR is uniquely
positioned to make an impact by initiating the requested investigation under the Act, and being
prepared to move forward with countermeasures sufficient to incentive the PRC to end its surge
of illicit fentanyl exports that are undermining U.S. international rights and burdening U.S.
commerce, as described.

To underscore, the Act’s purpose is to protect the American people from unjustified and
unreasonable foreign actions that burden and restrict U.S. commerce. That is precisely what is at
issue here. USTR is statutorily authorized to rise to this challenge and end the economic toll and
human disaster that the PRC-fueled fentanyl crisis is having on American families, communities,
and economic interests. The PRC’s unjustifiable and unreasonable acts, policies, and practices in
support of illicit fentanyl production and exports not only burden and weaken U.S. commerce, they
destroy lives and impose staggering costs on the U.S. economy and the public at large. Petitioner
respectfully implores USTR to act and act quickly to investigate the PRC government’s practices
and impose countermeasures to compel the PRC government to end its harmful acts, policies, and
practices or, at a minimum, enable the U.S. Government to recover the economic costs resulting

from the PRC government’s actions, consistent with 19 U.S.C. § 2411. Should the U.S.
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Government impose countermeasures that generate tariff revenue, Petitioner recommends that
some of that revenue handled by the Department of Treasury be apportioned to each U.S. state
(based on a reasonable allocation formula) to help offset the economic costs they have incurred to
combat fentanyl. Every day, 200 American lives are lost due to the PRC’s illicit fentanyl exports.
Petitioner thus ask that USTR initiate this investigation expeditiously to help address these issues.

Petitioner appreciates the USTR’s attention to this matter. Please contact the undersigned

with any questions regarding this Petition.

Respectfully submitted,

/s/ Nazak Nikakhtar

Honorable Nazak Nikakhtar
Nova J. Daly

Tatiana Sainati

Rebecca J. Fiebig

Krystal B. Swendsboe
Natalia Szlarb

Christina Lucas

Wiley Rein LLP

2050 M Street NW
202.719.7000

Counsel to Petitioner Facing Fentanyl, Inc.
www.facingfentanylnow.org
http://www.ccpchemicalwar.org/
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