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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

VS. ) Case No. 4:14CR88RWS(SPM)

)

DIONNE LAMONT GATLING-1, )
TIMOTHY LAMONT RUSH2, )
ANDRE ALPHONSO RUSH3, )
LORENZO RALPH GIBBS4, )
)

Defendants. )

REPORT AND RECOMMENDATION AND ORDER
OF UNITED STATESMAGISTRATE JUDGE

In accordance with the Memorandum filed herein,

IT ISHEREBY RECOMMENDED that Defendarst Amended Joint Motion and Memorandum
to Suppress Wiretap Evidence Followifiganks Hearing. Docs. 402, 454 & 459 BENIED.

The parties are advised that they hbwe teen (14) days in which to file written objections to this
report and recommendation pursuant to 28 U.S.C. 8636(b)(1), unless an extension of time for good caus
is obtained, and that failure to file timely objections may result in a waiver of titeasigppeal questions

of fact. SeeThompson v. Nix, 897 F.2d 356 (8th Cir. 1990).

IT ISHEREBY ORDERED thatthere will bea Case Status Hearirg10:00 a.m. on January

22, 2018 in Courtroom 13 SouthAt the hearing, the parties must be prepared to discuss what, if any,

additional pretrial motions are anticipated and to propose deadlines fortigisgrhe. Only counsel need
attend the hearing.

Mg, 29

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thisl2th day ofJanuary 2018.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

UNITED STATES OF AMERICA, )
)

Plaintiff, )

)

VS. ) Casé@o. 4:14CR88RWS(SPM)

)

DIONNE LAMONT GATLING-1, )
TIMOTHY LAMONT RUSH-2, )
ANDRE ALPHONSO RUSHBS, )
LORENZO RALPH GIBBS4, )
)

Defendants. )

MEMORANDUM

This matter was referred to the undersigned United States Magistragefdudtjpretrial
matters pursuant to 28 U.S.C. 8636(b). Currently pending before the Court is Defendaisiedl
Joint Motion and Memorandum to Suppress Wiretap EvidEnttewing Franks Hearing Docs. 402,
454 & 459. xfendantgontend evidence resulting frorourt-authorized wire interceptions should be
suppressedrkt, becauseinder the rationale diranksv. Delaware, 438 U.S. 154 (1978})he affidavit
submitted in support of the initial application for wiretap authorization contaitsaifdormation and
omitted material information that, once stricken and/or considered, deprives thatveaplication of
probable cause. Defendants’ second ground for suppression is that the affidawtesulbrsupport of
the wiretapauthorization failed to satisfy the ¢cessity requirement set out in 18 U.S.C. 882518(1)(c) &
(3)(©).

Defendants challenged the validity of the wiretap affidavit ukdanks after learning that a
DEA Atlanta Group Supervisor, Keith Cromer, and one or more of his direct repoetbaiag
investigated by the Office of Professional Responsibility (“OPR”)taedOffice of Inspector General

(“OIG") for, among other things, an allegedly inappropriate relationship between AgerdrGmuaira
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confidential source, improper payments to the confidential source, and falgiftetsr® justify
improper payments. Based on what was known about the investigation at the timetedeStheis
concededhat defendants were entitled té-teanks hearingand agreed to disclose materials related to
the investigation to defense counseke Doc. 139.

TheFranks hearing began on October 17, 2016 and continued daily until October 21, 2016. The
heaing was recessed from October 21, 2016 until January 9, 2017, to permit time for tisetpartie
obtain cell phone data and telephone records whose relevance became apparethiedtoinge of the
hearing. Testimony resumed on Janudta®d 18", and he hearing was recessed again until January
19" due to witness availability. The hearing concluded on February 14, 2Ré7all evidence was
submitted, he parties requesteand were granted, leave to file pbstaring briefs. After several
requests or additional time were filedand granted, the motion was fully briefed on September 21,
2017, and is now ready for a ruling.

After carefully considering the parties’ written submissions and all oévitence presented
during the evidentiary hearing, | make the following findings of fact and coanhkisf law.

. FACTUAL FINDINGS

A. The Title 11l Warrant Affidavit & Order

On August 28, 2012, Assistant United States Attorney Tiffany Becker appleafereUnited
States District Judge Henry E. Autrey and made an amended application foeptiter of wire
communications over the Sprint brand cellular telephorsole to Total Call Prepay bearing the

telephone number (314) 52830, with Electronic Serial Number (ESN) 268435460003332743

! Issuance of this Report and Recommendation was delayed in part due to intervening fitetitnys
Defendants Gatling and Timothy Rush that raised due process challengpes toohtinued pretrial
detention. | found that it was important to addrdss due process challenge first as it posited that
defendants’ continued detention violated due process. Although | issued a report and retatiome

on Timothy Rush’s motion on December 1, 2017, (Doc. 511), | decided to delay ruling on Defendant
Gatling’smotion as it required a closer review and analysis of the facts at issud-atks hearing.

2
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(referred to in the applications, affidavits, and orders as Target Telephorféegt@Govt. Exh. M1A.
The application was accompanied by and referenced the affidavit of TFO Budds, abkialhsw signed
and sworn to before Judge Autrey on August 28, Z2012“Affidavit”) . See Govt. Exh. M-1.

The facs that formed théasis for the wiretap authorizatiarereset out in théAffidavit and can
beroughlygrouped intdive categoriesFirst, the Affidavit asseet facts regardig events on August 5,
2012, which triggered the investigation. Namely, the Affidavit asddhiat on August 5, 2012, a
confidential source being utilized by DEA Atlanta (“CS1”) alerted DEAaAth Agents to a suspected
drug transaction occurring in St. Louis between suspected source of supplypUéadetand Defendant
Dionne Gatling. Govt. Exh. M, 1f21-22. Specifically, CS1 advised DEA Atlanta Agents thekhe
was contacted bguarezwho said hérad a truck in St. Louis for a suspected narcotics transagiibn
Gatling. Id. at 22 Suarezwas having trouble reaching Gatlirand asked CS1 for helpgd. In
attempting to helfBuarezye in contact with Gatling, CS1 had a flurry of calls with GaflandSuarez
Id. CS1 was ultimately successful in connect8garezand Gatling, who was usirtge telephone that
became the target of the wiret&eeid.

Second, the Affidavit assed facts relating both taCSZTs reliability as an informant and
measurs DEA St. Louis investigators took to corroborate information provided by CS1. As to CS1's
reliability, the Affidavit attestdthat CS1 was cooperating with the DEA “for monetary gain,” had “been
shown to provide reliable information to DEA regarding a multitude of felonious g¢tieihd had
provided information that “resulted in the arrest of at least one individual anéitheesof drugs and
U.S. currencyld. at note 3As for corroboratiorby DEA St. Louis, the Affidavit assertédat DEA St.
Louis investigators corroboratedformation from CS1by usingtoll analysis of devices used by CS1,
Gatling andSuarezon August 5, 2012seeid. at 1 1624, 2630, courtauthorized precision location

information, see id. at 1122, 30, pastriminal investigationssee id. at 110, 1413, 1820, and



Case: 4:14-cr-00088-RWS-SPM Doc. #: 528 Filed: 01/12/18 Page: 5 of 32 PagelD #:
4662

information from DEA Atlanta agents who monitored some, but not all, of the calledretGatling,
Suarezand CS1 on August 5, 201Z€Sd. at 23-25.

Third, the Affidavitasserted facts related tosaspected drug distribution conspiracy between
Demetrius Flenory, Dionne Gatling, and Fi@elarezSeeid. at 11 915. More specifically, the Affidavit
assertedhat Demetrius Flenoryvasthe purported national leader of the Black Mafia Far(fiB/MF")
Drug Trafficking Organizatiorand had beersentenced to 30 years imprisonment for drug trafficking
activities Id. at 19. The Affidavit further assedthat, based on information previously known to DEA
St. Louis, Dionne Gatling was a member of St. Louis BMF, was an atsamfiaFlenory, had
“substantial ties” to multiple BMF membeisad beenndicted in the Eastern District of Missowm
drug traffickng chargesandsentenced ta20 months incarceration for drug traffickind. at 110. The
Affidavit asseréd that, based on information from CS1 aamlindependent invegiation by DEA St.
Louis agentsSuarezowned and operated a trucking company in California, and had been investigated
and/or arrested without conviction for suspected drug trafficking in 2005 and 2D@Q.91112. In
addition, an independent investigation by DEA St. Loagents revealedwb large quantitydrug
seizures from a truck operated Byares trucking companyld. at 13 Finally, the Affidavit attested
that, based on information CS1 provided to DEA Atlanta agents, Flamoi§uarezbecame associated
while both were incarcerated gnidbr monetary gainFlenory arranged through CS1.for Suarezto
provide cocaine in multiple kilogram quantities to Gatligegg id. at 11315.

Fourth, the Affidavit asserted facts relating to contacts between CS1,gGatitiSuarezn the
year leading up to the events on August 5, 20d.2at 111620. Specifically, the Affidavit asserted that

toll analysis of devices used [Suarezand Gatling indicated they had been talking regularly since
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March 2012 and that Gatling began using the target telephone in February 2D%2. 116. The

Affi davit also assesti CS1 had cotact withSuarezand Gatling and was aware tf&atarezhad been in
contact with Gatling and traveled to St. Louis prior to August 2012, but CS1 was not involwey in
drug transactions directly witlfsuarezand/or Gatling andCS1 did not participate in any early
conversations betwen Suareand Gatling; thusCS1 could not relay the content of thosarlier
discussionsld. at 111617. According to the Affidavit, CS1 advised investigators of a Sujareztook

to St. Louis in July 2012Suares presence in St. Louis in July 2012 was corroborateday
investigation ofSuarezon July 23, 2012, independent of this case, in which DEA agents in St. Louis
surveilled and questione&tliarezZor suspicious conduct described in the Affidakdt.at 111820.

Fifth, the Affidavit attested that a wiretap was necessary. SpecifichéyAffidavit described
various investigative tools thaave beerconsidered and/or used in the investigation to date, including
physical surveillance, use of confidential informants, undercover officers,epgesters, telephone toll
records analysis, witness interviews, search warrants and trash pullaewnewith target witnesses
and use of grand jury proceedings, review of police records, use of electroredlauce cellular
location data, tracking deviceand prior Title Il interceptsSee id., 13157. The Afidavit recited in
detail investigative tools sl in the investigation and why each tool had not been successful or was
unlikely to be successfuld.

On August 28, 2012, Judge Autrey signed an Amended Order authorizing the interception of
wire communications of Target Telephone #e Govt. Exh. M1B. The Order states that the Court
found probable cause to believe that the listed individuals were committing violations o5 Z1 88

841(a)(1), 843(b), 846and 848 and that communications concerning the offenses were likely to be

2 At the evidentiary hearing, Agent Johnson acknowledged that the reference to yFébiamas a
typographical error and that toll records showed that Gatling began usinggéeté&ephone in July
2012.
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intercepted. The Ot further found that normal investigative techmigjinad been tried and had faile;
reasonably appeared to be unlikely to succeed if tried; or were too dangebeusriployed. The order
authorized the wiretap interception for thirty (30) d&8egid.

B. The OPR and OIG Investigations

Documents contained in the Court’s electronic docket in this case refleontiarch 18, 2015,
former retained counsel for Gatling advised the government via email$iab&l contacted oré his
associates claiming, amonther things, thahe wiretap affidavit was factually inaccurate. CS1 also
reportedly told the associate that the DEA agent in Atlanta, who was refdnartte affidavit, had
been suspended or was under investigation. Attorneys for the government appaokadyiito the
allegations and advised the Court and defense counsel that the DEA Office ofiéitafess
Responsibility (“OPR”) was, in fact, investigatipgssible misconduct of one or m@&A agents who
provided material information to the inviggttion in this casancluding DEA Atlanta Group Supervisor
Keith Cromer (“Agent Cromer?)

At a hearing on April 27, 2015, the United States conceded on the thapiothsed on what was
known about the internal investigation, all defendants were entitleBrian&s hearing. The United
States further acknowledged that defense counsel were etdigeditional disclosures relatenlthe
investigation pursuant to the government’s obligations uBckty, Bagley, and Giglio. See Doc. 139.
Because defend&nhad already filed pretrial motions at the time of the hearing, defervdaras
permitted to spplement their previously filed motions and to file any other substantive pratians
that are unrelated to electronic surveillance evideSs=id.

At a status hearing on November 4, 2015, the United States disclosed that there was additional
information related to the internal OPR investigation as well as a criminal investiggttbe Office &

the Inspector General (“*OIG")hat had only recently been revealed to St. Louis prosec@rBoc.
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208. Agent Cromer and some of his direct reports were targets of the OPR and OtiGatioesand
documents from the investigation reflect that Agent Cromer contested timedlaisconducilThe
United Stateproduced OPR and OIG documents on a rolling basis to defense doefsstn
February2016 and the early part of May 2016.

C. Evidence Presented abé Franks Hearing

At the evidentiary hearing, the United States presented testioiax witnesses and
documentary evidenaegardingthe veracity of the statements in #iidavit. Specifically, the United
States presenteatietestimonyof CS1, * who testified about the events of August 5, 2@t®| abouthe
relationship betwee€@S1, Demetrius Flenory, @inne GatlingandFidel Suarez Evid. Hrng. Tr. Vol. 1
(Doc. 406) The United States also presentestimony of retiredEA Atlanta Special Agent, Jack
Harvey(“Agent Harvey”) who testified about how CS1 came to be a confidential source for the DEA,
CS1’s role while Agent Harvey was the controlling agent for CS1, and events lepdmghe OPR and
OIG investigations into Agent Cromer and oth&= Evid. Hrng. Vol. 2 Doc. 380),at 6-34 & Vol. 2 -
Excerpt (Doc407).DEA Atlanta Special Agent Jam@&savidson (“AgentDavidson”)testifiedabout
threats directed to CS1 in the Spring of 2015 after electronically filed @ocuiments in this case
became publicly availablé&ee Evid. Hrng. Vol. 2 Doc. 380),at 35-68 Finally, theUnited States
presentedestimony ofDEA St.Louis Agents who had responsibjlfor preparing the Affidavit
Taskforce OfficeRobert Lang (“TFO Lang’)seeid., pp. 71-137; Evid. Hrng. Vol. (c. 382, at 24-
64 & Evid. Hrng. Vol. 3Excerpt (Doc408),at 14-18; Special Agent Brett Johnson ¢#&ntJohnson”),
see Evid. Hrng. Vol. 3 Doc. 382, at 66-234, Evid. Hrng. Vol. Excerpt (Doc408),at19-31 & Evid.

Hrng. Vol. 7 Doc. 428),at 63-209;and Taskforce Offier Patrick Budds (“TFO Budds”$ge Evid.

3 At the start of the evidentiary hearing, CS1’s identity was established cectvel in closed court. For
CS1’s safety, that portion of the record was sealed and the Court admonished codiredelbfhe
witnesses to refer to CS1 as CS1 throughouEthaks hearing.

7
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Hrng. Vol. 4 (Doc. 384),at23-87 & Evid. Hrng. Vol. Z=xcerpt (Doc409).

Defendants presented testimony of seven witnessgslocumentary evidence regarding the
veracity of the statements in the Affidavit, tledationship between CS1 and Agent Cromer, payments
made toCS1 by, or at the direction of, Agent Cromer, and CS1’s contribution, or lack of contribution, to
investigations for which CS1 received a form of compensation. Specificallggitica to cross
examining the United States’ witnesses regarding statements in the Affidideitdants presented
testimonyof Agent Cromersee Evid. Hrng. Vol. 3-Excerpt (Doc408),at5-10, Evid. Hrng. Vol. 5-
Excerpt (Doc411), Evid. Hrng. Vol. 5@oc. 410) & Evid. Hrng. Vol. 6 Doc. 427),at 15-1847 andthe
following former direct reports of Agent Crom@&EA Atlanta Task Force Officer David Aguilar
(“TFO Aguilar”), see Evid. Hrng. Vol. 3Excerpt (Doc408),at11-13;DEA Atlanta Task Force Officer
Frederick Swope (“TFO Swoope”), see Evid. Hrng. Vol. 6 Doc. 427),at 186-187;and former DEA
Atlanta Taskforce Officer Anthony Smith (“TFO Smith&e Evid. Hrng. Vol. 8 Doc. 430),at 24-26,

Vol. 9 (Doc. 443) & Evid. Hrng. Vol. 9-Excerpt (ECF 443).

Defendants also presented testimony of DEA Atlanta Spageht Mara Hewitt (“Agent
Hewitt”), who was the case agent on an investigation for which CS1 received compensation, but
according to Agent Hewitt, provided no known information of vasae Evid. Hrng.Tr. Vol. 7 (Doc.
428),at5-17 & Evid. Hrng.Tr. Vol. 7-Excerpt (Doc441),at4-6; andDEA Atlanta Taskforce Officer
Tyler Hooks (“TFO Hooks”), who was also involved in #@neinvestigation with Agent Hewitsee
Evid. Hrng.Tr. Vol. 8 (Doc. 430),at 6-22. Finally, defendants presented deposition testimony of CS2

and testimonyf Agent Cromer’s former supervisor, retired DEA Atlanta Special Agent Jahphy

4 Agent Cromer initially invoked his Fifth Amendment right against-selfimination but subsequently
waived his right by providing substantive answers to questions posed by defensé counse

®> TFOs Aguilar and Swoope respectively asserted their Fifth Amendment aigainst seif
incrimination; thus, they did not provide any substantive testimony. AlthodgD Fmith initially
indicated that he intended to invoke his Fifth Amendment righhagselfincrimination, he waived his
Fifth Amendment right by providing substantive answers to questions posed by adeiemsel.

8
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(“Agent Murphy”), who testified about DEA policies and procedures surrounding payment of
confidential informants and Agent Murphy’s involvement in the events leading up to themrdRRG
investigatiors of Agent CromerSee Evid. Hrng.Tr. Vol 7 (Doc. 428),at 19-59°

Based on my observation of the witnesses during the hearing, | found all of thes@stnes
presented by the United States to be credible withegieshe exception of CS1, whose testimony was
not entirely credible for reasons addressed more fully below. | simitarhd the defense witnesses to
be crediblealthough their testimony wamot always directly relevant to the narrow issues before the
Court. To the extent a defense witness’s testimony was not fully crediaee Inoted that below.

1. CS1

CS1 first became a confidential informant for DEA Atlanta in 2009 when he/she provided
information in a money laundering case which resultetheénsuccessful prosecution and conviction of
an individual named Terry White. Evid. Hrng. Tr. Vol.0og. 406),at p. 5355; Evid. Hrng. Tr. Vol. 2
(Doc. 380), pp. 915. " Although CS1 was ndhitially a paid DEA informantCS1’s controlling agent,
Agent Harvey, put CS1 in for an award that would be a percentage of the value of propertydfbsfeite
White because information provided by CS1 was so beneficial that the DEA made seizuré¥Hitan
See Evid. Hrng. Tr. Vol. 2 Doc. 380), at pp. 11-183.

After Agent Harvey retired in 2011, CSichenea paid DEA informant under the supervision of

® For the safety of CS2, CS2 was identified at sidebar during the testimony wif lAgeitt and TFO
Hooks. That portion ofgent Hewitt's testimony is sealed.

” According to Agent Harvey, CS1 was the “heart and soul” of the Terry White Eai. Hrng. Tr.

Vol. 2 (Doc. 380), at p. 9. Agent Harvey testified that CS1 was an unusual informant in shat thed

no criminal record, was not a known drug user, did not appear to be motivated by money, and was not
looking to get a reduced prison sentence or dismissal of criminal chadges. 11. Rather, CS1
appeared to be motivated to make up for the fact that White had used @&4ittongly launder drug
money.ld. at 10. CS1 provided significant information during the investigation of the case which wa
used in various search warrants. The investigation, which started in 2008, culmirtate airest in
2009, and White was convicted and sentenced in 2614t 9-15.

8 CS1 eventually received an award of approximately $55,000 for the Terry WhiteEségeHrng.

Vol. 1, (ECF 406), at pp. 78-79.
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TFO Fred Swoope antFO Swoope’ssupervisor, DEA Atlanta Group Supervisor Keith Crongee
Evid. Hrng. Tr. Vol. 2 (ECF 380), at pp. %; Evid. Hrng. Vol. 1, (ECF 406), at p. 77. Although the
precisescope of CS1's duties after Agent Harvey's retirement is not entirely cI<t, testified,
credibly, that he/she was paid on a monthly basis for things like picking up money or drugs and/
making phone calls in drug investigations. Evid. Hrng. Vol. 1, (ECF 402¢), 5557, 76.According to
the testimony of Agent Cromer, CS1 was paid on a monthly basis for providingnaule”
information—i.e., information that could lead investigators to a drug source of supply—in ongoing long-
term drug investigationsSee also Evid. Hrng. Tr. Vol. 6 Doc. 427), at pp. 2&9. For example
according to Agent Cromer, information fro@S1 that FidelSuarez a Calfornia-based Mexican
national known to law enforcement to be a suspected drug distributor, and GatliGgfht vere
conspiring to engage in drug trafficking activity was the sort of actionalemiation for which CS1
might receive paymengee, id., a p. 29;see also Evid. Hrng. Tr. Vol.9 (Doc. 443), pp. 3343 (cross
examination of TFO Smith§ Govt. Exhs. 48, 48-A, & 48-F

Sometime after CS1 became a paid DEA informant, in violation of DEA policy, CS1 amd Age
Cromer developed an intimate, personal relationship. Specifically, accacdi@®l, CS1 and Agent
Cromer developed a relationship that started as a friendship and evolved into a satoashe that
lasted through 2012. Evid. Hrng. Vol. Ddc. 406),at 59. Agent Cromer admittetat his relationship
with CS1 became personal in violation of DEA policy but denied that it was ever sexwilire. Evid.
Hrng. Vol. 5 Doc. 410), at 7671 & 731° There is no evidence that either the St. Louis agents who

prepared the Affidavit or the Atlanta agents who worked with Agent Cromer and G8laware of

% Indeed, although TFO Smith raised questions about the propriety of the ampaytEnts made to
CS1, see infra, at p. 11, he testified that CS1 “provided a multitude of information on felonious
activity.” Evid. Hrng. Tr. Vol. 9 (Doc. 443), at 12.

19 This aspect of Agent Cromer’s testimony is not entirely credible in light dfs08simony, Agent
Cromer’s admission that he and CS1 took trips together, and intimate photographs oCAxyeat
extracted from CS1’s cell phone.

10
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thar relationship.

Although Agent Cromer testified that all of the paymengsleto CS1 during his/her tenure as a
paid informant were properedtimonyof Agent Murphy and TFO Smithas well as Agent Harvey
called into question the propriety, under DEA policy, of Agent Cromer’s autharmzati payments to
CS1 on a nearly monthly bas&ee Evid. Hrng. Tr. Vol. 2 Doc. 407), at 4145 (testimony of Agent
Harvey); Evid. Hrng. Tr. Vol. 7 Doc. 428), at 2729, 50-59 (testimony of Agent Murphy); Evid. Hrng.
Tr. Vol. 9 (Doc. 443), at pp. 9-1{testimony of TFO Smith)in addition, testimony by Agent Hewitt and
TFO Hooks suggested that CS1 may have inappropriately received an award forstigdiorefor
which CS2 actually provided actionable informati&@ee Evid. Hrng. Tr. Vol. 7 Doc. 428), at 517 &
Evid. Hrng. Vol. ZExcerpt Doc.441), at 46 (testimony of Agent Hewitt); Evid. Hrng. Tr. Vol. B@c.
430), at 622 (testimony of TFO SmithHowever, there was no evidence presented to suggest that CS1
lacked personal knowledge of the information incorporated into the Affidaviwa ia this case and/or
that, in providing information to agents, CS1 was somehow taking credit for information kryown b
another informant.

2. CS1's Relationship With FlenorySuarez and Gatling

When CS1became a DEA informant, CStas, and had been, a lehme friend and ssociate
of Demetrius FlenorySee Evid. Hrng, Tr. Vol. 1 Doc. 406), pp. 589. Specifically, CS1 held
Flenory’s power of attorney and “life rights with creative contrel’e., the right to tell, and presumably
sell, Flenory’s life story for profitSee Evid. Hrng, Tr. Vol. 1 Doc.406), p. 59 & 1061L07. Those rights,
by CS1’'s estimation, could be worth as much asniftion. Id. at 213. Both Agent Harvey and Agent
Cromer were aware of CS1’s relationship with Flen&eg.id. at p. 59;see also Evid. Hrng. Tr. Vol. 2
(Doc. 380), at pp. 145 (testimony of Agent Harvey)

CS1 testifiedhat Flenory was very well known, and it was not at all unusual for CS1 to receive

11
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calls from total sangers asking about Flenory. Evid. Hrng, Tr. VolDbg. 406), p. @. It was due to
CS1’s relationship with Flenory that CS1 first came in contact with both Bdakz and Dionne
Gatling.ld. at pp. 60-63.

In September 2011, Flenory request@&sll’shelp coordinating delivery of a load of cocaine to
be controlled bysuarezwho, at that point, was already in contact with C&&.Evid. Hrng. Tr. Vol. 9
(Doc. 443), pp. 343 & Govt. Exh. 48CS1 credibly testified that he/she first ngetarezby telephone
when Suarezcontacted CS1 to ask how Flenory was doing. Evid. Hrng. YdDoc. 406), p. 62.
Flenory confirmed that he arg@larezawere friends and that théyad met in the county jail in Michigan.
Id. Although CS1 did not meeBuarezin person, he/she spoke witbuarezby phone and text;
additionally, Suarezsent CS1 a picture of himselfl. at 6768. Sometime in 201Zuarezasked CS1 if
he/she knew someoneho might want to buy some pill&d. at 63. According to CS1, he/she was in a
car with Agent Cromer during this first narcetelated conversation witBuarez Id. Agent Cromer
overheard the call and signaled to CS1 to say,”yesshe knew someonkd. CS1 was later contacted
by an agent in California regardiSgiarez|d.**

As with Suarez Defendant Gatling first contacted CS1 to see how Flenory was doing il jail.
at 60. Based on discussions with both Gatling and Flenory, CS1 understood that Gatlingnang FI
were friends.ld. Initially, CS1’s relationship with Gatling was more of a business relationstdp an
communications centered more around Flenory’s life rigdtsaat 61. However, at some poiilenory

asked CS1 to connect Gatling éddarez andthe relationship between CSdatling andSuarezurned

1 As set out above, CS1 and Agent Cromer developed an intimate, personal relationshipateat vi
DEA policy. The existence of this personal relationship helps to explain why, on agcAsgent
Cromer was physically present when CS1 communicated with Suarez and pehneapsvbb may have
been targets of an investigation.

12
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to narcoticsld. at 6663.

Telephone toll records reflect thatiarezand Gatlingverein contact with each other on various
devices from as early as March 2012 through August 28¢&ZFvid. Hrng. Tr. Vol. 3 Doc.383), at pp.
97-100 & Govt. Exh. M14. Although telephone toll records show that during the same time period,
Suarezand,with less frequeay, Gatling were in contact with CS1, there is no evidence to suggest that
CS1 particited in any of thearlytelephone calls betweeéuarezand Gatling.In July 2012,Suarez
invited CS1 to join him on a trip to St. Louis, without stating why he was going tbo8is. CS1
declined.Evid. Hrng. Vol 1 (Doc. 406),at 64. Telephone toll reods reflect thaBuarezcontacted CS1
while he (Suargzwas in St. LouisSee Govt. Exh. M-15.

At the evidentiary hearing, CS1 denied that Flenory had any involvement in any dfiakirtiga
activities betweerbuarezand Gatlingand denied that CS1 eveformed DEA agents th&tlenory was
so involved. Evid. Hrng. Voll (Doc. 406), at 188, 189, 194, 196 & 210. CS1 also denied that he/she
ever informed DEA agents that Flenory directed CS1 to connect Gatlin§uamdz See id. However,
this aspect of CS1'gestimony is not credible for at least three reasons. First, CS1’s testimdhgtgon
with the testimony of TFO Lang, the DEA St. Louis agent who interviewed CS1 aboevehts of
August g TFO Lang credibly testified that during his debrief of CS1 on August 6, 2012, CS1 told him
that CS1 had facilitated the introduction of Gatling and Suarez at Flenory'stefuel Hrng. Tr. Vol.

2 (Doc. 380), at 8B2. Second, CS1's testimony also conflicts with the contemporaneous 2011
interview notes of DEA Adnta investigator TFO Smith, which were introduced into evideBse.
Govt. Ex. 48. Those notes are consistent with assertions in the Affidavit regardingry/d
involvement in the suspected drug conspiracy. Finally, evidence presented at the heaoimgjrdeed

that CS1 faced actual and perceived threats when court filings in this casedév8als identity.

Specificall, on February 6, 2015, all defendants in this case filed pretrial motions, including
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separate motions to suppress wiretap evidence. In March 2015e@8&ed the electronic docket in
this case and saw information contained in Defendant Gatling’'s suppression motion pargives
submissions by the United States that CS1 believed would potentially allowe gaopliar with the
circumstances to determine CS1’s identftyUpon reviewing the court filings in this case, CS1
contacted his/her controlling DEA Agent at the time, James Davidson. Agent Davidsbadtat the
evidentiary hearing that CSlexpressed concern that motions filed in this mdstheagovernment’s
response to those motions, contained specific detailed information that CS1 fearedewealldhis/her
identity or make it much easier for someone to figure out CS1'’s identity. Evid. Mol. 2 Doc. 380),
at 3738. CS1 panicked and took several measures to try to protect his/herself.

Those measures includedntacting the undersigned Magistrate Jusdeyse chambers referred
CS1 to the United States Attorneys’ Offied, at 3942; and driving several hours to Louisiana soon
after learning about the court filing to attempt to see Flenory to try to explaiermmkition and try to
deflect any accusations coming CS1’s waly Although it appears that CS1 did not speak with Flenory
in Louisianaon March &', CS1's hearing testimony suggests thathen CS1 did finally speak with
Flenory,he advised CS1 he “didn’t want his name caught up in this mess.” Evid. Hrng. \[bcl (
406), at 207In addition to CS1’s perception that he/she was in danger because of the revelggms
Davidson credibly testifiethat CS1 facedctual threats in the weeks and months following the court
filings in March 2015, through the time of tReanks hearing. Evid. Hrng. Vol. 2, at 42-52.

In a further attempt to protect him/herseltie Spring of 2015, CSdtated in alraft affidavit
that the wiretapAffidavit contained false information and outlined a different version of events from
what is set out in the AffidaviBee Evid. Hrng. Tr. Vol. 1, p. 126-27 & Deft. Exh. F. CSadwver sgned

the draft affidavit or swore to but CS1 relayed some of the information in the unsworn affidavit to

2 The documents were not filed under seal and have since been ordered sealed.
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Gatling’s former counsel, DEA agents, and prosecutors from the US Atter@éfice in St. LouisSee

Evid. Hrng. Tr. Vol. 1, pat p. 80-85. CS1 sb threatened to circulate the unsworn affidavit to all parties
involved, including the undersignegeeid. CS1’'s unsworn affidavit specifically takes issue with
statements in the wiretap affidavit suggesting that Flenory, “hooked up”@ahbeteveen Géhg and
SuarezSee Deft. Exh. F at p. 2. The unsworn affistasuggests instead thagent Cromermplicated
Flenory because he was jealous of Flenory’s relationship with1@S1.

This backdrop of actual and perceived threats to CS1 diminishes theilityedib CS1's
testimony and instead very strongly suggests that, perhaps due to CS1's personal and business
relationship, as well as out of concerns for his/her own safety and the safetyafyFIeS1 had an
incentive to attempt to distance Flenory frémarezand Gatling®®

3. August 5, 2012

On SundayAugust 5, 2012at approximately 11 AM (ET)Suarezbegan contacting CS1 using
two different telephone numbers. He sent CS1 text messages from telephone 2132602841,
and placed voice calls to CSfom telephone number (323) 4B591. Specifically, around 11 AM
Suarezsent CS1 a text message asking CS1 to call “Cuff” a/k/a Gatling and tell Gatijivg Buareza
number so thaBuarezcould talk to him.See Govt. Exh. M52; see also Testimony of Agnt Johnson,

Evid. Hrng. Tr. Vol. 7 (ECF. Doc. 428), pp.-B2. CS1 responded shortly thereafter indicating he/she
would do so when he/she got horBee id. A little more than an hour later, at approximately 12:18 PM,
Suarezlaced a voice call t€S1; and, when he did not reach CS1, he sent a text message indicating he
was trying to call and asking CS1 to pick &pe Govt. Exhs. M50A & M-52. See also Evid. Hrng. Tr.

Vol. 7 (Doc.428), pp. 76382 (testimony of Agent Johnson). In an apparent response tez2ugequest,

13 CcS1 apparently reiterated these concerns to Agent Harvey when Ageny Haevevith CS1 in
March of 2015.See Evid. Hrng. Tr. Vol. 2 (Doc. 380), at 180; See Evid. Hrng. Tr. Vol. 2Excerpt
(Doc. 407), at 31-33.
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CS1 placed a call to Dionne Gatlingagtproximately 12:43 PMyut did not reach hinfsee Govt Exh.
M-50A & M-56B, at p. 25.

Suares desire to connect with Gatling (and CS1) on August 5, 2012, appears to have been a
matter of some urgencBetween 12:18 and @5 PM, Suarez placed fourteen calls to CS1 and sent a
text asking if CS1 was “still busySee Govt. Exhs. M50A, M-52B & M-56B, at p. 245. It appears
from toll and telephone records that at approximately 1:05 PM, Suarez finallyctexhvath CS1 by
telephone and spoke with CS1 for approximately 1:35 minggesd. Although it does not appear that
Suarez actually spokeith CS1 prior to the call at 1:05 PM, it appears from the evidence of record that
Suarez left one or more voicemails on CS1's phone, and that CS1 accessed thosglsaoeny the
relevant timeframe on August B See Govt. Exh. M56B, at p. 2485 & Evid. Hrng. Tr. Vol. 7 Doc.

428), at p. 99-100 (testimony of Agent Johnson).

After speaking witfSuarezat 1:05 PM, CS1 sent Agent Cromer a text message around 1:09 PM
asking him to call back and indicating it was “just busineSs="Govt. Exhs. M50A, M-52 & M-56B,
at p. 25.At thattime, Agent Cromer was returning by car from anafitown trip with his family, and
did not immediately respond. Evid. Hrng. Tr. Vol. Bo€. 410), at p. 988; Evid. Hrng. Tr. Vol. 6
(Doc.427), at 140142 & 168 174 & Govt. Exhs. Mb5 & M-50A. At 1:11 PM,Suarezsent CS1 a text
with a phone number: 35869; fifteen minutes later, at 1:26 PBljarezexted again “[jjust in case he
wouldn’t know it's 314,” apparently referencing the area code to the 4269 number he hadt@dst
See Govt. Exh. 52. At 1:34 PM, GatlingeturnedCS1’s earlier caland left a voicemail. Govt. Exhs.-M
50A, M-52 & M-53A. At 2:06 PM, CS1 returned Gatling’s call and spoke with Gatling for
approximately 4:30 minutes. M-56B, at p. 26.

After the all with Gatling, CS1 once again called Agent Cronveno finally called CS1 back

around 2:17 PM. Govt. Exhs.8DA & M-56B, at p. 260nce CS1 made contact with Agent Cromer,

16



Case: 4:14-cr-00088-RWS-SPM Doc. #: 528 Filed: 01/12/18 Page: 18 of 32 PagelD #:
4675

CS1 spoke with Agent Cromer for over seven minutes, presumably bringing him up toSspé&aalvt.
Exhs. Mb4 & M-56B, at p. 26. Toll and telephone records establish that CS1 attempted to reach Gatling
around 2:24 PMLd. Around the same time, Gatling called CS1 using the telephone number that became
the target of the wiretap: (314P82330 (the “Target Telephone”); however, Gatling’s call from the
Target Telephone was routed to CS1’s voicengeg.id. & Govt. Exh. M53A. At approximately 2:24
PM, Gatling called CS1 using the Target Telephone and, unbeknownst to Gatllhgdd@&l Agnt
Cromer to the call via thresay calling.See Govt. Exhs. M54 & M-56B, at p. 26See also Evid. Hrng.
Tr. Vol. 7 (Doc. 428), at pp. 156-58 (testimony of Agent Johnson).

Around the time of the thresay call between CS1, Gatlingnd CromerSuarezsert CS1 a text
asking if Gatling had answered CSke Govt. Exh. M52. At 2:30 PM, CS1 responded by testating
“[yles he is trying to call u now and u are not picking’up which Suarezresponded, “[g]ive him that
number | gave you . . . 314 358 4269 new number | lost the other phdn€S1 contacted Agent
Cromer immediately after receiving this information fré@@warezand then, based on toll records,
received a call from Gatling arnd 2:29 PM, during which CS1 provided Gatling with the new number
from Suarez See Govt. Exhs. M19, at p. 293 (toll records reflecting a 10 minute call between Gatling
andSuarezshortly after CS1 spoke with Gatling), M-50A & M-56B, at p. 26.

Although thetelephone and toll records do not reflect the content of the discussions between
CS1, Gatling and Suarez CS1credibly testified that wherheshe spoke wittSuarezon August
Suareawas upset or frustrated because he had been trying to reach Gatling withowg. demicedHrng.
Tr. Vol. 1 (Doc. 406), at p. 65Suarezindicated in words or substance that he was trying to deliver a
shipment of narcotics to Gatlintd. He expressed a sense of urgency in contacting Gatling, indicating
he had an “F'n trdc up there” and suggested Gatling was “playing games.Suarezasked CS1 to

contact Gatlingld. CS1 had an alternate nhumber for Gatling and, as the toll and telephone records
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discussed above clearly demonstrate, @&thed out tGatlingas Suarerequestedld.

At the evidentiary hearin@;S1 testified that, contrary to statements in the Affidavit, Agent
Cromer was physically present with CS1 in CS1’'s home during CS1’s callswétbZSand Gatling.
Evid. Hrng. Tr. Vol. 1 (Doc. 406), at 65, 163-64SCfurther testified that, because he was physically
present, Agent Cromer overheard the content of the calls with Suarez and GhtQ®{l denied that
Agent Cromer overheard any ¢iet calls via a threeray call.ld. This aspect of CS1's testimony is
entirelynot credible in light of the other evidence of record. Specifically, Agent &ranedibly
testified that over the weekend of Augu$t Be was in South Carolina on a family trip. Evid. Hrng. Tr.
Vol. 5 (Doc. 410), at p. 96-98. Agent Cromer’s credit card records, which were edtdeving the
hearing, corroborated his testimony as did the aforementioned toll recordsli Teeords eflectthat
CSilsent text messages and placed telephone calls to Agent Cromer after firstgebeidall from
Suarez on August's and reflect that Agent Cromer participated in at least one-#hageall with CS1
and Gatling.Seeid.; see also Evid. Hrng. Tr. Vol. 6 (Doc. 427), at 141-143, 168-170 & Deft. Gibbs
Exh. 5, Govt. Exh. M-55.

Agent Crometestified hat the statements in the Affidavit recounting the events of Au{jhst 5
were true, including statements that he overheard the conversation between C&drandi®ut the
truck. Evid. Hrng. Tr. Vol. 6 (Doc. 427), at 174-179. However, it was clear from observing his
testimony that Agent Cromer was unablenidependentlyecall with any specificity the content of the
discussions between CSHuyarezand Gatling on August 5, 201&eid.; seealso Evid. Hrng. Tr. Vol.

5 (Doc. 410), at 95-101. Nor could he could he recall whether he overheard live discussions betwee
CS1 andSuarezand/or Gatling or if he overheard recorded voicemail messages playeboyo@S1.
Evid. Hrng. Tr. Vol. 6 (Doc. 427), at 174. As set out above, telephone recrmimsdtrate that gent

Cromer overheard one conversation between CS1 and Gatling via asiyeall but there is no
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evidenceof a similar threavay call between Agent Cromer, C&hd SuarezAlthough it isnot entirely
clearhow Agent Cromettearned thaSuarezold CS1 he “had aifi’'n truck in St. Louis”and was trying
to reach Gatlingthe credible evidence of recosdggests that Agent Cromather”overheard Suarez
make that statememthen CS1 played back a recorded voicemail fBararezor he “overheard”
Saurez’s statement because CS1 repeatatedsatling while Agent Cromer was listening in to the three
way call between Gatling, CS1, and Agent Cromer.

Regardless diow he learned of the content of CS1’s discussion with Suarez, Agent Cromer
relayed the contérof that discussion to DEA St. Louis ageat®r near the time these events were
unfolding. Telephone toll records reflect that, beginning around 3:48 PM on Aﬁ@t@@nt Cromer
made multiple calls to a DEA St. Louis desk agent and to DEA St. Louis Group Supeexisor K
Merkel. See Govt. Exh. M-54; Evid. Hrng. Tr. Vol. @(c.427), pp. 172-175 (testimony by Agent
Cromer).In addition, testimony by Agent Johnson and TFO Lang established that on Sundast,5Augu
2012, the DEA St. Louis office received notice from DEA Atlanta that an individuada&idelSuarez
had a truck believed to contain a shipment of narcotics in St. Louis destined for an individual known
only to the DEA Atlanta office as “Cuff.8ee Evid. Hrng. Tr. Vol. 2 Doc. 380), at pp. 77-78 (testimony
of TFO Lang); Evid. Hrng. Tr. Vol. 3Joc. 382), at pp. 72-73 (testimony of Agent Johnson).

Because DEA St. Louis was already very familiar with the name “Cuff” asasalinickname
of Defendant Dionne Gatlingee Doc. 380, at pp. 82-83)oc. 382, at pp. 75-84, DEA St. Louis Group
Supervisor Kevin Merkel assembled a team of investigators, which included AgerddandsTFOs
Lang and Budddp follow up on the information received from DEA Atlanfee Evid. Hrng. Tr. Vol. 2
(Doc. 380), at pp. 77-78 (testimony of TFO Lang); Evid. Hrng. Tr. VoD8q 382), at 72-73
(testimony of Agent Johnson).

4. Follow-up investigation by DEA St. Louis
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On August 6, 2012, the St. Louis investigative team, which included Agent JohR$dhang,
and TFO Budds, spoke with Agent Cromer and perhaps other agents in Atlanta on a cooéditédce
Agent Cromer advised the St. Louis team of investigators that, on AUgusCEA confidential source
(“CS1”) had been contacted by Fidel Suagesuspected drug transporter or source of sugd\Evid.
Hrng. Tr. Vol. 2 Doc. 380), at 78-79. Agent Cromer advised the St. Louis investigators that, in
attempting to put Gatling arfSuarean contact with each other, there had been a flurry of phone calls
between CSiSuarezand Gatlingld. The DEA St. Louis agents obtained Agent Cromer’s permission
to contact CS1 directlyd.

Following this initial call with Agent Cromer, the St. Lounwvestigative team decided to pursue
the investigation. As such, TFO Lang continued the background investigation by cogauncti
interview of CS1 later on August 6, 2014. at p. 80. TFO Budds also pursued additional background
information on August'®by conducting physical surveillance of Gatling and coridga trash pull,
which yielded nothing of evidentiary value. Evid. Hrng. Tr. VoIDé¢. 384), at 28-29, 48.

In debriefing CS1 on the evening of August 6, 2012, TFO Lang confirmed what had been
reported by Agent Cromer and incorporated into the Affidavit regarding the evekigust 5'. See
Evid. Hrng. Tr. Vol. 2 Doc. 380), at 80-86. CS1 also provided TFO Lang with three different telephone
numbers for each individual used during on August 5, 2012, including Target Telephone 1, the subject
of the wiretap authorizatiomd. at 8586. CS1 also elaborated on the flurry of telephone wéilts
Suarezand Gatlingld.

When TFO Lang asked CS1 about the relationship bet&earezand Gatling, CS1 told TFO
Lang that CS1 had facilitated the introductiorBofarezand Gatlingat Flenory’s requegor the purpose
of Suarezsupplying Gatling withmulti-kilogram quantities of cocainéd. at 8:82. CS1 told TFO Lang

thatSuarezand Flenory had met while both were incarcerated in the Dd#tmhigan area in 2005, and
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that Flenory was going to receive some sort of financial benefit based on ghteadiiiaking
relationship betweeSuarezand Gatlingld. at 8283. CS1 told TFO Lang CS1 had never met either
Suarezor Gatling but advised of telephone and/or text contact with bibtht 82. CS1 informed TFO
Lang of at least one instance CS1 was aware of when Susitedl St. Louis, which would have been
in July 20121d. at 84. CS1 was aware of the visit because Suaiéd CS1 and invited CS1 to meet
him in St. Louis, but CS1 declined the invitatibah.

Due to theSt. Louis investigativéeam’s knowledge and experience with Gatling as a
sophisticated largquantity drug distributor and due to the team’s knowleddguafezas a California
based largescaledrugdistributor or source of supply, the team decided to pursue a Title 11l
investgation Evid. Hrng. Tr. Vol. 3Doc. 382), at 69; Evid. Hrng. Tr. Vol. Dpc.428), at 124-126
(testimony of Agent Johnson). At that point, different people within the group w&esltasth different
responsibilitiesbutthe team worked collaborativelly conducting the investigation and incorporating
their findings into the AffidavitEvid. Hrng. Tr. Vol. 3Doc. 382), at 69.

As the most experienced member of the team, Agent Johnson was tasked with teafting t
Affidavit and analying telephoneoll records of telephones used by Gatling &uwhrez See Id., at 66-
67, 69-70" TFO Lang was tasked with investigating theividuals involved to learn more information
about them, including researching DEA indices for criminal records and othanalrinvestigations.
Evid. Hrng. Tr. Vol. 2 Doc. 380), at 87. TFO Budds was tasked with surveillance and locating historical
information on the subjects of the investigatiSee Evid. Hrng. Tr. Vol. 4 Doc. 384), at27.

Agent Johnson’s analysis of telephone records and telepbibaealysiscorroborated
information provided by CS1. Evid. Hrng. Tr. Vol.Bdc. 382), at 86. For instance, telephone toll

records demonstrated that, consistent with CS1 information, CS1 had extensivts cathieuarezn

14 Agent Johnson was the intended affiant but because he was unavailable when the Affidavit
presented to Judge Autrey, TFO Budds signed the affidavit.
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the year leading up to August 5, 2012 #matCS1 had also been in contact with Gatling prior to August
5, 2012, although to a lesser extent than BithrezSeeid. at 9396 & Govt. Exh. M-13. Toll and
telephone record analysis, together with other historical information reg&dares travel to St.

Louis, also confirmed that, consistent with CS1’s informat8wgreawas in contact with CS1 in July
2012 when he traveled to St. Louseeid. at 96101 & Govt. Exh. M-14 & M-15. Telephone toll

analysis further corroborated CS1’s information regarding the sequendks dfetaveen CS1Suarez

and Gatling on August 5, 2013eeid. at 102-110, 113-114, 115-120, 126-128 & Govt. Exhs. M-19, M-
20, M-21.

In addition to the above-mentioned telephone toll analysis, St. Louis agents weablal®
corroborate information provided by CS1 throdjjt data;historical informatiorobtained from DEA
and St. Louis Police databases alfdwdrez; physical surveillance; atig team’s own collective
historical knowledge of Gatling, Flenognd the Black Mafia Family’s drug trafficking activiti€3e
id. at 109-110 (discussing importance of historical information), 120-123 (discussing the aiyrefiaf
PLI data and physical surveillance of Gatling’s residerinegssessing the reliability of information
provided by CS1, the St. Louis agealso relied ommepresentations by Agent Cromer thahlad
overheard the calls between CS1, Gatling, amarezon August & andthatCS1hada history as a
reliable DEA informantSeeid. at84-86, 123-125.

Based on their investigation and the collective experience of the St. Louisgatigstieam,
Agent Johnson and his team concluded that conventional investigative tools such as physical
surveillance, confidential informants, search warrants, trash esjzlectronic toll record analysis,
witness and/or target interviews, grand jury investigations, police regpuitether electronic
surveillance such as trap and trace devices and tracking devices, and dtlegismetuld be of limited

use in advancing the investigaticee Evid. Hrng. Tr. Vol. 7 Doc. 428), at 114-137. As such, the St.
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Louis investigativdaeam applied for anan August 28, 2012, obtained judicial authorization for a
wiretap of Gatling’s phone (Target Telephone 1) used on August 5, 2012.

I. CONCLUSIONSOF L AW

A. MOTION TO SUPPRESS ELECTRONIC SURVEILLANCE EVIDENCE BASED ON FRANKSV.
DELAWARE

In Franksv. Delaware, 438 U.S. 154, 164 (1978), the Supreme Court held that, under limited
circumstances, a defendant may attack the veracity Affedavit after the warrant has been issued and
executed. In so holding, the Court recognized that notwithstanding the presumption tyf tredidi
attaches to an affidavit supporting a warrant, “when the Fourth Amendment denfactigmbshowing
sufficient to comprise ‘probable cause,’ the obvious assumption is that there wiliutefal showing.”
Id. at 164-65 (quotingnited Satesv. Halsey, 257 F. Supp. 1002, 1005 (S.D.N.Y. 1966) (emphasis in
original). As such, undehe rationale oFranksv. Delaware, “[a] search warrant may be invalid if the
issuing judgés probable cause determination was based on an affidavit containing false ed omitt
statements made knowingly and intentionally or with reckless disregard foutiné Wnited States v.
Conant, 799 F.3d 1195, 1199 (8th Cir. 2015) (quotihgjted States v. Reinholz, 245 F.3d 765, 774 (8th
Cir. 2001).

To prevail on &ranks claim, defendants must establish by a preponderance of the evidence:

(1) that a &lse statement knowingly and intentionally, or with reckless

disregard for the truth, was included in the affidavit; and (2) that the

affidavit's remaining content is insufficient to establish probable cause.

The same analysis applies to omissions of fHue defendant must show:

(1) that facts were omitted with the intent to make, or in reckless disregard

of whether they make, the affidavit misleading; and (2) that the affidavit,

if supplemented by the omitted information, could not support a finding of

probable cause.

Conant, 799 F.3d at 1199-1200 (quotifginholz, 245 F.3d at 774).
For an affidavit to be truthful does not médmuthful’ in thesense that every fact recited in the

Affidavit is correct.”Franks, 438 U.S. at 165see also United Satesv. Clapp, 46 F.3d 795, 799 (8th
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Cir. 1995) (quotind-ranks). This is so becausefobable cause may be founded upon hearsay and
upon information received from informants, as well as upon information within the affcamti
knowledge that sometimes must ¢parnered hastilyFranks, 438 U.S. at 169n determining if an
affiant's statements were made with reckless disregard for the trutbstiewhether, after viewing all
the evidence, the affiant must have entertained serious doubts as to the truth tfrhengseor had
obvious reasons to doubt the accuracy of the information he repd@teavit, 799 F.3d at 12Q0
(quotingUnited Sates v. Mclintyre, 646 F.3d 1107, 1114 (8th Cir.2011)). “Recklessness, however, may
be inferred from the fact of omission of information from an affidavit whemiherial omittedvould
have been clearly critical to the finding of probable cause.”

As the Supreme Court explainedrranks, the focus of the inquiry is whether the affiant, and
not any non-governmental informadgliberately or recklessly made a false statentemanks, 438 U.S.
at 171(“the deliberate falsity or reckless disregard whose impeachment igtperm is only that of the
affiant, not of any non-governmental informant.”). Thus, courts have generally held¢thibat a
[non-governmental] third party lied to the affiant, who in turn included the lieé\ffidavit, does not
constitute @ranks violation. AFranks violation occurs only if the affiant knew the third party was
lying, or if the affiant proceeded in reckless disregard of the truthited States v. McAllister, 18 F.3d
1412, 1417 (7th Cir. 1994) (quotitunited Sates v. Pritchard, 745 F.2d 1112, 1119 (7th Cir. 1984).
Franks violation may still exist ifa government agent (or an informant acting as a government agent)
deliberately or recklessly misrepresents information to a second agenhewmhanocently includes the
misrepresentation in an affidawt deliberately or recklessly omits information that is “clearly critical”
to the finding of probable caus®eeid.; see also United States v. Jacobs, 986 F.2d 1231, 1235-36 (8th
Cir. 1993)(omission of the fact that drug sniffing dog failed to alert on a package wassstess and

“clearly critical” to the finding of probable cause)
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1. Defendants have failed to prove by a preponderance of the evidencgdvarnment
agentsdeliberately or recklesslincludedfalse statemerstin the Affidavit that are material
to the finding of probable cause.

Defendants appear to contend that virtually all of the information in the Affidiaatt was
central to a probable cause determination was false, and suggest that all stadtimemed to Agent
Cromer and CSshouldbe strickerfrom the Affidavit See Deft.’s Post Hearing Br. (Doc. 459), p-98
and Exh. BDefts. Reformed Aff(Doc. 4542). However, based on the foregoing factual findingth
oneexcepion discussed belowone of the statements in the Affidavit that were material to the finding
of probable cause were false misleadinglt is significant that the only two witnesses at the evidentiary
hearing with firsthand knowledge of the events of August-Ztgent Cromer and CSZtestified
consistently about the facts that are foundational to astyapie cause determination in this ca3e.

Indeed, although the testimony of CS1 dmel testimony oAgent Cromer were discordant on a
number of points, CS1 and Agent Cromer were simpatiout the following: Fidel Suarez, a suspected
source of supply to Defendant Gatling, contacted CS1 on August 5, 2012; Suarez told CS1 he had a
truck in St. Louis for a narcotics transaction with GatliBgarez was having trouble reaching Gatling
and asked CS1 for help; in attempting to help Suarez get in contact with Gatling, €8 Xlinay of
calls with Gatling and Suareand CS1 was ultimately successful in connecting Suarez and Gatling, who
was using the telephone that became the target of the witétagpe factsywhich were incorporated into
the Affidavit andare at the heart of any finding of probable cause to authorize a wiretap ofgGatl
phone, were proven to be triased on testimony by CS1, testimony Ayent Cromer,and other
evidence presented at theanks hearing

As theundersigned’sactual findirgs demonstrate, all the other facts in the Affidavit, save the

reference to “overhears” by DEA Atlanta agents thieeway calk are true.The Affidavit attests that

15 Although the Affidavit repeatedly referenced DEA Atlanta agents, evidemsented at the hearing
established that those references were almost exclusively a reference to Agestt Cro
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DEA Atlanta agents “had two overhears on conversations on that date which were tesdiyhon
established by CS#1 during thre@y calls.” Govt. Exh. ML, at § 23. The Affidvit further attests that
“DEA Atlanta, Georgia monitoredalls in threeway telephone connections established by CS#1 and
were able to hear the conversation live, which included hearing CS#1 and the othef paetyall,
either Suarez and/or Gatling, depending on the call.” Govt. Exh, &t 123, note 8Although the
Affidavit states that “not all calls were monitored by the [DEA Atlanta] agentsftasts that DEA
Atlanta Agents ‘tonfirmed that their overhear with Suarez was during the call between Suarezland CS
during which time Suarez advised, ‘I got these [fing] guys up there with thik, trugeed to get in
touch with [Gatling].”1d. at 724.

As the factual findings demonstratehile the Affidavit accurately states that DEA Atlanta
Agents overheard a live conversation between CS1 and Gatlingthieeawvay call, the Affidavit is
misleading to the extent it suggests that DEA Atlanta Agents also had avtdyemll in which they
overheard “live” a call in which Suarez told CS1 about the “fing truck” in St. LAlteough CS1’s
telephone records clearly show a thvesey call between CS1, Gatling, and Agent Crgnmer similar
entry exists for a call betwe&S1, Suarez, and Agent Cromer.

The presence of these misleading, and perhaps falss statements in the Affidavis not a
Franks violation. Gven that the evidence clearly established that Agent Cromer overheard ankeast
call between CS1 and Gatling via a thrvegy call and in light of evidence that Agent Cromer overheard
and was clearlyaware of the content of the call between CS1 Smaez about the truck, it is entirely
possible and plausible that, in relaying the nature of the overhears to the St.gemiiss Agent Cromer
mistakenly or inadvertently gave the impression to the St. Louis atietitee overheard both calls by
threeway call. Given the evidence in this case, it is also plausible that St. ageists mistakenly

assumed that Agent Cromeverheard both conversations a threeway call or failed to realize that
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what Agent Cromer actually overheard “live” was CS1’s reafafuarez’s statement during the three
way call between CS1 and Gatlinlp any event, vhen all of thecredible evidence of record is
considered, defendants have failed to establish by a preponderance of the dhiaketice statemesit
about the threevay call overhears wremade with reckless disregard for the truth, or that the affiant had
“obvious reasons to doubt the accuracy of the information he repo@edant, 799 F.3d at 1200
(quotingUnited States v. Mclintyre, 646 F.3d 1107, 1114 (8th Cir.20).1§

In sum, for the foregoing reasons, defendanstion to suppress should be denied because
defendants failed to prove by a preponderance of the evideatearily government agent or any
informant acting as a government agent deliberately or recklessly includddeastatement in the
Affidavit that was material to a finding of probable cause.

2. Defendants have failed to prove by a preponderance of the evalémet facts material to a
finding of probable cause were deliberately or reddly omitted from the fidavit.

Although defendants’ positiomegarding omitted informatioms less than clear, defendants
appear to suggest that suppression is warrantexubeche Affidavit failed to disclose Agent Cromer’s
inappropriate relationship with CS1 aridiled to discloseinappropriate payments he may have
authorized for CSZinformation that defendants appear to tacitly acknowledge would go to CS1’s
reliability asan informant Defendants can prevail on th&iranks omissionchallenge only if they prove
by a preponderance of the evidence thattfidavit deliberately or recklessly omits information that is
“clearly critical” to the finding of probable causgee United States v. McAllister, 18 F.3d 1412, 1417

(7" Cir. 1994) (quotingJnited Sates v. Pritchard, 745 F.2d 1112, 1119 {7Cir. 1984) see also United

18 Because | conclude that the statements about thewlagealls wee not deliberately made or made
with reckless disregard for the truth, | need not reach the second prondg-ofitkeanalysis. However,

it is important to note that while the thremy call overhears help bolster the reliability of CS1's
statements, thyeare not critical to finding probable cause. Even if the references towaseeall
overhears were stricken as deliberate falsehoods, defendants’ motion to swopitdssil because the
Affidavit's remaining content would still be sufficient to estbprobable cause.
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Satesv. Jacobs, 986 F.2d 1231, 12336 (8thCir. 1993).For the reasons set out below, defamsl have
not met their burden.

First, as the factual findings demonstrate, there is no evidence that any agevedinvol
preparing the Affidavit knew, or had reason to know that Agent Cromer was havingpanojigate
relationship with CSlnor is there @edence thatigentspreparing the Affidaviknew or had reason to
know of any inappropriate payments to C&ven if, as defendants have suggested, Agent Cromer’s
knowledge of the relationshgndallegedlyimproper payments can be imputed to the St. Lagents,
defendants have failed to demonstrate thatomitted informationwas “clearly critical” to the finding
of probable cause.

An omission is a violation oFranks only if defendants make a showing “that the [agents]
omitted the information with theatent to make, or in reckless disregard of whether they made, the
affidavit misleading.”United Sates v. Jacobs, 986 F.2d 1231, 12B(8th Cir. 1993) The failure to
include information and a reckless disregard for its consequences may bediff@m he fact that the
information was omitted only if defendant shows that the omitted material woulddaelyccritical to
the finding of probable causeld. at 1235 (quotindgJnited Sates v. Reivich, 793 F.2d, 957, 961 (8th
Cir. 1986)).For examplein Jacobs, the Eighth Cicuit held that information tha drug dogshowed
interest,but did not alerton a package that was the subjecadfearch warrardpplicationwas such
“highly relevant” information that “any reasonable person would have knownhisatvas the kind of
thing the judge would wish to knowltl. The court concluded that, given the highly relevant nature of
the omitted information to the finding of probable cause, it was appropriate to mifernté omission

that police omitted the infmation with a “reckless disregard of its effect upon the affidadt™”

" The Jacobs court went on to hold that suppression was warranted. Applying the second prong of the
Franks analysis, the court held that once the omitted information was included in the walidavitaf
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As the factual findingsin this casedemonstratethe circumstances presented here easily
distinguishable from the&ircumstances idacobs. The omitted information iRJacobs—i.e, negative
results ofa drug dog snifF—was information that was clearly centraltte finding of probable cause.
Here, given the gnificant amount of corroborative information St. Louis agents obtained #heut
information provided by CS1 and Agent Crexnit is not at allapparenthat the omitted informatign
which goes to CS1’s reliability as an informangs “clearly critical” to the finding of probable cause

To be sure, it is well established that the statements of a reliable informany ¢aamselves,
be a sufficient basis for issuance of a warrant and that the informant’s tglialgtacity, and basis of
knowledge are relevant to finding probable cause when an affidavit is based in salbpthton
information from an informantSee Reivich, 793 F.2dat 959; United States v. McAtee, 481 F.3d 1099,
1102 (8th Cir. 2007)United Sates v. Pressley, 978 F.2d 1026, 1027 (8th Cir. 1992) (citikigCray v.
[llinois, 386 U.S. 300 (1967)However, it is equally well settled that “an informaritanis correct about
some things more likely will be correct about critical unverified fad®siVich, 793 F.2d at 960 (citing
Spoindlli v. United Sates, 393 U.S. 410, 427 (1969)). Thus, “[w]here the informant’s information is at
leag partially corroborated, attaskupon credibility and reliability are not crucial to the findings of
probable cause.United Sates v. Humphreys, 982 F.2d 254, 259 (8th Cir. 1992Because it is
undisputed in this case that DEA St. Louis agents were able to corroborate ntostirdfbrmation
provided by CS1 and Agent Cromer, attacks u@$i's credibility and reliability are simply “not
crucial to the findings of probable causkd’

In sum, for the foregoing reasons, defendants motion to suppress should be denied because
defendants failed to prove by a preponderance of the evidence that facts In@gefiading of probable

cause were deliberately or recklessly omitted from the Affidavit.

the application on its face would not support probable cause because “[w]ithout an alpdliahe
clearly lacked the probable cause necessary to open the paclkagbs, 986 F.2d at 1235.
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B. MOTION TO SUPPRESS ELECTRONIC SURVEILLANCE EVIDENCE BASED ON
FAILURE TO SATISFY THE NECESSITY REQUIREMENT

Under 82518(1)(c), each application for a wiretap authorization must include aadul
complete statement as to whether or not other investigative procedures haveelesrtfailed or why
they reasonably appear to be unlikely to succeed if tried or to be too dang8eelnited Sates v.
Turner, 781 F.3d 374, 382 (8th Cir. 2015) (quoting 18 U.S.C. 8§ 2518(1)(c)). Section 2518(3)(c)
similarly requires that in issuing a wiretap authorization order, the distridt omst determine whether
“normal investigative procedures have been tried and have failed or reasonaally uagikely to
succeed if tried or to be too dangerol&eé United Sates v. West, 589 F.3d 936, 939 (8th Cir. 2009)
(quoting 18 U.S.C. § 2518(1)(c)). Together, these sections make mgcessity requirement for
granting an order to receive wire intercepts from a phone.

It is well established that although wiretaps should not be “routinely used as iiiesigft in an
investigation,” the necessity requirement “does not requirdatagnforcement exhaust all possible
techniques before applying for a wiretapurner, 781 F.3d at 383. “If law enforcement officers are
able to establish that conventional investigatory techniques have not been suatesgiosing the full
extent ofthe conspiracy and the identity of each co-conspirator, the necessity requitesaisfied.”
Id. at 382. Indeed, the Eighth Circuit has interpreted the necessity requirementrict {neetaps to
situations in which they are necessary as well asorgable, but not to require the government to show
the exhaustion of specific or all possible investigative techniques beforepnoreliers could be issued.”
United Sates v. Thompson, 690 F.3d 977, 986 (8th Cir. 2012) (internal quotations omitted) ifgot
United Satesv. Daly, 535 F.2d 434, 438 (8th Cir. 1976)). Moreover, whether the statutory requirement
is met is a question of fact to be determined by the issuing judge “in a commonsense 'l

Here, the foregoing factual findings demonstrate that, although St. Louitigates decided

early on to pursue a Title Ill wiretap investigation, the wiretap was ndtasséhe initial step in the

30



Case: 4:14-cr-00088-RWS-SPM Doc. #: 528 Filed: 01/12/18 Page: 32 of 32 PagelD #:
4689

investigation and, given the sophistication of the parties and complex logistitahgbathe agerd
had ample justification for pursuing a wiretap. The affidavit and the fachdah§sdescribethe various
techniques used by law enforcement officials to gather evidence in the casHidBvé and the factual
findingsdescribe irdetail why some imestigative techniques had failed or why they would be arno
limited value. The affidavit explained that the use of various techniques had failed or, based on the
agents’ experience, would fail to fully reveal the full scope of the conspira@gntpete membership
and methods of operation. Testimony by Agent Johnson and, to a lesser extent, TROthang
suppression hearing confirmed the facts contained in the affidavit and fuaheraded on thoscts.

In sum,because the facts contained in the affidavit were sufficient to meet the necessity
requirement, defendantsiotion to suppress electronic surveillance evidence should be denied.

[11.  CONCLUSION

For all of the foregoing reasons, Defendants’ Joint Motion to Suppress Electrored|Snuice

evidence should be denied.

A4, 00 )

SHIRLEY PADMORE MENSAH
UNITED STATES MAGISTRATE JUDGE

Dated thisl2thday ofJanuary, 2018.
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