IN THE CIRCUIT COURT OF CITY OF ST. LOUIS
STATE OF MISSOURI

IN RE )
GRAND JURY ) Case No. 1622-CR02213
PROCEEDINGS, )

MEMORANDUM IN SUPPORT OF MOTION TO QUASH
GRAND JURY SUBPOENA DUCESTECUM

COMES NOW Officer Brian Bianchet al, byand throughis counsel of record, and for
his Memorandum in Support of the Motion to Qu&atand Jury Subpoena in the ab@aptioned
matter, states as follows:

1. OnAugust 3,2016,the parties appeared for argument on the Motion to Ghash
Grand Jury Sopoenawhich requestethe St. LouisCity Counselor’s Office to deliver to the Grand
Jury on or before June 9, 2016, a sworn and/or certified copy of the following:

a. All written or recorded statements made to any and all investigators ih the S
Louis Mdropolitan Police Department, including Internal Affairs Division,
by all individuals except Jason Stockley related to the investigation of the
fatal shooting of Anthony Smith on December 20, 2011. This is to include
all writtenor recorded statements covereddayrity v. New Jersey, 385
U.S. 493 (1967).

2. The materials sought wetlee Internal Affairs files oOfficer Brian Bianchi and
otherofficersrelated to the fatal shooting of Anthony Smith on December 20, 28dl1are
documents protected by 884.3dGarrity v. New Jersey, 385 U.S 493 (1967). To reiteratethe
Garrity Statements areonfidentialclosed records pursuant884.344RSMo 8§884.344 states in

pertinent part that:



“If the city not within a county elects to establish a municipal p&dicee under

this section, the city shall establish a separate division for the operation of its
municipal police force. The civil service commission of the city may adopt rules
and regulations appropriate for the unique operation of a police department. Such
rules and regulations shall reserve exclusive authority over the disciplinary
process and procedures affecting commissioned officers to the civil service
commission...Unless otherwise provided for, existing civil service comonissi
rules and regulations governing the appeal of disciplinary decisions to the civil
service commission shall apply to all commissioned and civilian persdrireel.
civil service commission's rules and requlations shall provide that resord
prepared for disciplinary purposes shall be confidential, closed records
available solely to the civil service commission and those who possess duthor
to conduct investigations regarding disciplinary matters pursuant to tha c
service commission's rules and regulatioh&mphasis added

3. In this case all the requested records are contained in the Internal Affairs Internal
Investigatiorfile and were specifically prepardolr disciplinary purposed.he statements made
by Officer Bianchi and thetherofficers to Internal Affairs investigatoese statementgiven
pursuant taGarrity v. New Jersey, 385 US493 (1967). TheGarrity warning advises police
officer that anycompelled statements or evidence obtained from such statembkiuis,are
required as a condition of their continued employment, can be used against the emmipyree
an investigation of the employees performance and not in a cripto@edingGarner v.

Missouri Sate Highway Patrol Superintendent, 901 SW. 2d 107, 110 Mo. App. W. D. 1995. This
is a guarantee to the public ployee that the statement they give pursua@aaity is for
disciplinary reasons and not for the investigation of a crime. By their n&amety statements
must be part of an internal disciplinary process and not a criminal proceeding.

4, The documents requested relate to a police disciplinary proceeding which is not
part of a police criminal investigat and & thus confidential closed records pursuant to
884.344 andzarrity v. New Jersey, 385 U.S. 493 (1967)The State refers us @hasnoff v.

Mokwa, 466 SW. 39 571 regarding the closed records issirethat Sunshine Law case the court

noted that the law of Missouri is found in the statutes of and dec@fidms courts and not in the



policedepartment administrative custant the time thatecords were requested@hasnoff

there was not statutory provision closing the disciplinary recétdbe time of the State’s request
the Statute cited above specifically provides that the records shall beeotiafidiosed recordSo
as the case pus out theGarrity Statementsre now mandatorily closed by statute.

5. Sgt.Kirk Deeken was called to testify about his rol¢he Jason Stockley matter.
Sgt. Deeken testified that his initial involvement was as the criminaltigates in the case. He
performed in that role until the United States Attorney’s Office took dreintvestigation. Once
the United States Attorney’s Office took over the criminal investigdie continued on becoming
an investigator othe internakide of the Stockleyvestigation In that role he was present for and
participated in the taking of ti&arrity Statemats which are the subject of the subpoefgt.
Deeken further testified that after the Internal Investigation was condhedaghin resumed his role
as thecriminal investigator in this matteHe participated in the location of Jason Stockley at his
home in Texas and once arrested by the Texas authorities attempted taatkaens from him.

6. Counsel for the State has citedaasnoff v. Mokwa, 466 SW. 3" 571 which was a
Sunshine Law casen that case Lt. Scott Gardnegrémander of IADtestified that separate IAD
investigators would conduct separate investigations into the alleged midciamcloiernal
purposes and for purposes of potential criminal prosecution. The investigatoglo&ipotential
criminal activity would share information with the 1AD investigator conchgcthe internal
investigation but the information would never flow the other way from thenadte® the criminal
investigation.

7. Lt. Jack Huelsman, the former Deputy Commander of, gibilarly testified that

that the investigator on the criminal side would share information with\hstigator on the



internal side, but that the internal investigator would never share infomhedirned through a
Garrity Statement with the criminal investigator.

8. The obvious problem in this matter is that the anethand internal investigatorsea
one in the samé&gt. Deeken testified before the Grand Jury which returned the indictment.
Because Sgt. Deeken was present during the taking Gitingy Statementsf those requested in
the subpoena as well as tBarrity statemat of Jason Stockleye Statdhasthus made use and
derivative use of the statemetdobiin the indictmentCrosing this line is so egregious that it
may subject the indictment to dismis$ge Sate v. Jackson, 125 Ohio S. 3d 218, 2010-Ohio-621.

9. Sgt. Deeken knows everything that was said irGheity statementand continues
to be the criminal investigatoilhe knowledge of Stockley’s and the other statements gives the
Circuit Attorney an impermissible advantage in trial preparation. Evewewidantiary uses could
conceiveably include deciding to initiate prosecutimre five yearsfter the shootinggssisance
in focusing the investigation, interpreting evidence, planning-ex@sination and otherwise
generally planning trial strateg§ee Kastigar v. United States 406U.5441,453(1972,) Sate v.
Jackson, 125 Ohio §. 3d 218, 2010-Ohio-621. A strid interpretation ofKastigar forbids all
prosecutorial usef the testimony, not merely that whigksults in the presentation of evidence
before the jury. The mere exposure of compelled testimony to a prosecutor may have
immeasurablsubjective effect thatints the prosecution’s presentation at trigge United Sates
v. McDaniedl, 482 F.2d 305,311,312(8" Cir. 1973), State v. Jackson, 125 Ohio S. 3d 218, 2010-
Ohio-621

10.  Sgt. Deeken further testified that Barrity Statements did not contain questioning
about the shdmmg on December 2@011 If that is the case then the request is not reasonably

calculated to lead to the discovery of admissible evidence. The Statesisseesms that it goes to



the witness’s credibility. This implies that the Statemds to use thBarrity Statement against the
declarantn a criminal proceeding whidhl specificallyprohibited undeGatrrity. See paragraphs 5
and 11 of the Sates Response to Motion to Quash Grand Jury Subpoena. The Advice of Rights

specifically states that, “These statememds be used against you in relation to subsequent

departmental chargdsyt not in any criminal proceeding.” emphasisadded This was the nature

of the contract between the department and the officer making a statemeguh{§bastity.

11. The Stataalso argues that it has a duty under Missouri Supreme Court Rule
25.03(A)(2) to disclose all written or recorded statements of withessetataentends to call as
witnesses. The State is only required to produce those written medaiatements within its
possessioand theseecords are internal police department records useatéonaldisciplinary
purposesnd not created as part of the criminal investigative file. The State lnddigiation to
produce them.

12. Garrity statenents hav@ever been used in a criminal prosecution in the State of
Missouri or any Federgirosecutionn this circuit. Furthermore, neither the Circuit Attorney nor the
United States Attorney has ever producésherity satementn discoveryin any crminal
prosecution of a police officer from the St. Louis Metropolitan Police Dapat

WHEREFORE, Officer Brian Bianclat alrespectfully requests that this Court quash the
Grand Jury Subpoena issuadheabovecaptioned matteas the information soingare
confidentialand closedecords protected undeGarrity v. New Jersey, 385 U.S. 493 (196 9nd

section 84.344 and for such other and further relief as this Court deems just and proper.



McCARTHY, LEONARD, & KAEMMERER, L.C.

By: /s/James P. ey, Jr.
James P. Towey, Jr., #35351
jtowey@mlklaw.com
825 Maryville Centre Drive, Suite 300
Town & Country, MO 63017-5946
(314) 392-5200
(314) 392-5221(Fax)

ELECTRONIC FILING CERTIFICATE OF SERVICE

| hereby ceify that on this19th day ofAugust 2016,a true and accurate copy of the
foregoing was filed electronically with the Clerk of Court, thereforbd served by operation of
the Court’s electronic filing system upaft counsel of record and vemailto Michael Garvin,

City Counseloiat garvinm@stlouisno.gov and Christine Hodzic, Associate City Counselor at
Christine.hodzic@sImpd.org.

[s/James P. Towey, Jr.
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