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COMMONWEALTH OF KENTUCKY 

FRANKLIN COUNTY DISTRICT COURT 

CASE NO. 20-M-00436 

ELECTRONICALLY FILED 

 

 

COMMONWEALTH OF KENTUCKY  PLAINTIFF 

 

 

v. MOTION TO SUPPRESS 

 

 

DESAUD GILKEY DEFENDANT 

 

Comes the defendant, Desaud Gilkey, through counsel, pursuant to the Fourth and 

Fourteenth Amendments to the U.S. Constitution, Section 10 of the Kentucky Constitution, and 

all other applicable statutes and case law, and respectfully moves this court to suppress the fruits 

of the unconstitutional seizure of Mr. Gilkey on May 12th, 2020. Mr. Gilkey offers the following 

in support. 

Statement of Facts 

Around 11 a.m. on May 12th, 2020, Desaud Gilkey went to Kroger on the East Side. He 

saw an old acquaintance, David Wideman, inside the store. When he completed his shopping, 

Mr. Gilkey asked Mr. Wideman for a ride to his car, because the door restrictions (due to 

coronavirus protection procedures) at Kroger left Mr. Gilkey exiting Kroger far from his vehicle. 

Mr. Wideman picked up Mr. Gilkey and gave him a ride, parking in an open space in front of 

Mr. Gilkey’s car. The pair talked in the vehicle for approximately 5 minutes before Detective 

Jeff Farmer from the Franklin County Sheriff’s Office pulled up behind the vehicle. Detective 

Farmer and another deputy jumped out of their truck and approached both sides of the vehicle 

occupied by the two young black men, demanding them to put their hands on the dashboard. 
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Detective Farmer proceeded to pull both individuals out of the car and search it. 

Detective Farmer also took Mr. Gilkey’s keys and searched his car in the adjacent space. 

Detective Farmer then arrested Mr. Wideman and Mr. Gilkey for loitering, possession of 

marijuana, and public intoxication. After transporting Mr. Gilkey to the jail, Detective Farmer 

returned to Kroger parking lot to search Mr. Gilkey’s car again. He proceeded to tear out the 

center console and cause damage to the car. After numerous calls from Mr. Gilkey and his family 

requesting Mr. Gilkey’s car keys, Detective Farmer returned to the Franklin County Sheriff’s 

Office and left them on the sidewalk. 

Legal Analysis 

The Commonwealth bears the burden to prove the reasonableness of searches and 

seizures under the Fourth Amendment. See, e.g., Com. v. Erickson, 132 S.W.3d 884, 887 (Ky. 

Ct. App. 2004) (“A warrantless search is presumed to be unreasonable and unlawful, requiring 

the Commonwealth to bear the burden of justifying the search and seizure under one of the 

exceptions to the warrant requirement.”); Fla. v. Royer, 460 U.S. 491, 500 (1983) (“It is the 

State's burden to demonstrate that the seizure it seeks to justify on the basis of a reasonable 

suspicion was sufficiently limited in scope and duration to satisfy the conditions of an 

investigative seizure.”). 

I. Detective Farmer seized Mr. Gilkey without reasonable suspicion of criminal 

activity when he blocked the vehicle occupied by Mr. Gilkey and two officers 

approached, demanding that they place their hands on the dashboard, on 

suspicion that two black men were sitting together for too long in the Kroger 

parking lot. 

 

“A person is seized within the meaning of the Fourth Amendment only if, in view of all 

the circumstances surrounding the incident, a reasonable person would have believed that he was 

not free to leave.” Ward v. Commonwealth, 568 S.W.3d 824, 829 (Ky. 2019) (quoting United 
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States v. Mendenhall, 446 U.S. 544, 554 (1980)). Use of a tone or force that might compel 

compliance with the request of the police is a factor indicative of seizure. Commonwealth v. 

Lucas, 195 S.W.3d 403, 405 (Ky. 2006). When police officers in some way restrain the liberty of 

a citizen (by means of physical force or show of authority), a “seizure” of that person has 

occurred. Strange v. Commonwealth, 269 S.W.3d 87 (Ky. 2008). 

When Detective Farmer blocked the vehicle occupied by Mr. Gilkey and two officers 

approached, demanding that Mr. Gilkey place his hands on the dashboard, he was seized. The 

police demand and vehicle blockade would compel a reasonable person to believe that they were 

not free to leave. Thus, for any of the subsequent observations to be admissible in court, the 

seizure must have been made upon probable cause or reasonable suspicion of criminal activity. 

See Terry v. Ohio, 392 U.S. 1, 21-22 (1968) (When an officer observes suspicious conduct that 

reasonably leads him to believe that criminal activity is occurring or about to occur, the officer 

may identify himself as a police officer and make an initial inquiry.). 

Detective Farmer had no reasonable suspicion to believe that Mr. Gilkey was involved in 

any criminal activity. Detective Farmer told Mr. Gilkey that he approached them on suspicion of 

“loitering.” The loitering statute requires that the defendant loiters in a public place for the 

purpose of unlawfully using a controlled substance. KRS 525.090. Nothing indicates how 

Detective Farmer could have had any suspicion of controlled substance use; it appears that 

Detective Farmer approached the pair because they were sitting in the Kroger parking lot 

together for 5 minutes. 

Moreover, being in a parked car does not give rise to reasonable suspicion of public 

intoxication or loitering. Both offenses must be conducted in a “public place” which is defined in 

KRS 525.010 as an enumerated list of places or anywhere that “produces its offensive or 
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proscribed consequences in a public place.” A parked car is not enumerated, and no published 

case defines it as a public place. Thus, for the fact that Detective Farmer did not witness any 

controlled substances nor a possible crime even if he did witness a controlled substance, he was 

not entitled to seize Mr. Gilkey at first approach. Of course, Detective Farmer could have 

approached on foot for an attempted consensual encounter if he had wished, but he made the 

decision to blockade the car and demand physical compliance. 

II. Suppression is warranted because the seizure was not reasonable under the 

Fourth Amendment, since it was excessively intrusive by a 45 minute public 

arrest based on a suspicionless approach. 

 

The Fourth Amendment requires that all seizures must be reasonable. Courts have 

expanded this to mean that the scope of the seizure, even if warranted in the first place, must be 

limited. See Commonwealth v. Marshall, 319 S.W.3d 352 (Ky. 2010); Florida v. Royer, 460 U.S. 

491, 500 (1983). This interaction with Detective Farmer included multiple cars being searched, 

arrests, and a 45 minute humiliating exposure in the Kroger parking lot upon a suspicionless 

seizure that led to suspicion of marijuana possession/use. The test in this regard is whether the 

scope of the intrusion is balanced by the governmental interest at play. See, e.g., Schmerber v. 

California, 384 U.S. 757 (1966). Additionally, this turns on the specific facts of the case. Here, 

the intrusion far exceeds the interest in stopping potential marijuana smoking inside a car that 

offended no one. 

WHEREFORE, Mr. Gilkey respectfully moves this Court to conduct a hearing and grant 

this motion to suppress upon any or all of the above-discussed grounds. 
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Respectfully submitted, 

 

 

_/s/ Patrick Brennan___________ 

       Patrick Brennan 

      Counsel for Defendant 

Assistant Public Advocate 

221 St. Clair Street 

Frankfort, Kentucky 40601 

Direct Line: (502) 782-1496 

Fax: (502)564-1527 

patrick.brennan@ky.gov 

 

NOTICE AND CERTIFICATE OF SERVICE 

Please take Notice that the foregoing Motion to Suppress has been filed with the Franklin 

District Court Clerk and will be heard at the convenience of the Court. 

 

This certifies that a copy of this Motion to Suppress was served on the date filed. 

Distribution to: 

Rick Sparks, Franklin County Attorney’s Office 

 

__/s/ Patrick Brennan____________ 

Patrick Brennan 

Dept. of Public Advocacy 
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