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DEFENDANTS

FRANKFORT PLANT BOARD MOTION FOR SUMMARY JUDGMENT ON COUNT II
The Frankfort Plant Board (“FPB”)1 is entitled to judgment setting aside the FrankfortFranklin County Planning Commission’s (“Planning Commission”) action in this case as arbitrary
and capricious. The Planning Commission has acted in excess of its statutory powers by making
its approval under KRS 100.324(4) – which provides only for non-binding advisory review of a
project – a mandatory requirement for proceeding with FPB’s proposed reservoir project, and by
applying incorrect legal standards. The Planning Commission’s proceedings failed to comport to
minimal standards of procedural fairness, insofar as FPB was given no notice that the advisory
review process contemplated under KRS 100.324(4) would later be treated as an adjudicatory
process. The Planning Commission’s actions are also not supported by substantial evidence. In
particular, there is no design or engineering analysis – or even any staff recommendation – in the
record to support the Planning Commission’s requirement that the project be redesigned to
construct two 4.6-million-gallon tanks, rather than the current 7-million-gallon tank proposal.
The Planning Commission is not a utility regulator. It does not have the institutional
competence or knowledge to evaluate competing proposals for the design of water distribution
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Plaintiffs Electric and Water Plant Board of the City of Frankfort, KY, and Anna Marie Pavlik Rosen are referenced
herein collectively as the Frankfort Plant Board or “FPB.”
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management under the guise of land use planning. The Court should grant FPB summary judgment
on Count II, instructing the Planning Commission to permit the Project to move forward.
FACTUAL BACKGROUND
The Project
This litigation arises from FPB’s proposal to replace two 4.6-million-gallon water reservoir
tanks with a new, 7-million-gallon tank, which is to be located within the footprint of the existing
tanks at the FPB’s campus near Tanglewood Drive in Frankfort, Kentucky (the “Project”). The
reservoir tanks are the core of FPB’s water distribution system. The existing tanks are 133 years
old and have been actively leaking for some time. Failure of the tanks would pose an immediate
and significant threat to Frankfort’s water supply and to public health and safety.2
FPB is a municipal utility that provides cable, broadband, telephone, security, electric, and
water services for the City of Frankfort (“City”) and surrounding areas. The City established FPB
in 1943 to operate and manage the City’s utility systems “apart, insofar as possible, from the other
administrative operations of the City,” and accordingly gave FPB “absolute and exclusive control
of the general supervision, operation and maintenance of the waterworks, electric light and power
system in every respect….”3 FPB is organized pursuant to KRS 96.176, which likewise entrusts
FPB with “the exclusive supervision, management and control of the operation, maintenance and
extension of the [City’s] electric and water plant.” KRS 96.176(1).
FPB has focused on replacing the tanks for more than a decade. Initially, FPB sought to
repair the existing tanks. But a 2008 analysis by the engineering and design firm, Strand
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Administrative Record (“AR”): Energy & Env’t Cabinet, Environmental Review, at Frankfort 000000017, attached
as APX A. Citations to the “AR” shall refer to materials included in the certified administrative record filed by the
Planning Commission. Because the AR, as filed, is not paginated or indexed in a way that permits ready identification
of particular documents, relevant AR materials are attached hereto for the Court’s convenience.
3
Ordinance, pp. 1, 3, Ex. C to City Reply in Supp. of Mot. to Dismiss (filed 11/12/2018).
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infrastructure. It is impermissible for the Planning Commission to engage in this kind of micro-

effective. The cost of repair would equal or exceed the cost of replacing the existing tanks. And
repaired tanks would have a much shorter operational lifespan than new reservoir tanks.
With Strand’s assistance, FPB staff undertook an extensive analysis of alternative siting
and tank design options, concluding that replacement of the current tanks with one new 7-milliongallon tank in the same location as the existing tanks is the most cost-effective option.
Long-range planning determined that construction of a single 7-million-gallon tank would
meet foreseeable water demand through at least 2060, while leaving room for a second 7-milliongallon tank to be constructed within the existing reservoir footprint in the future if needed.
Construction of a single 7-million-gallon tank was also determined to be more cost
effective than installation of two new 4.6-million-gallon tanks. Depending on roof design, the cost
of installing two new 4.6-million-gallon tanks was determined to be between $6.3 million and $9.9
million, compared to an estimated cost of $3.8 million for one 7-million-gallon tank.4
FPB submitted the Project for environmental assessment to the Kentucky Department for
Environmental Protection, Division of Water (“DOW”). DOW’s environmental assessment
included a review of alternatives to the Project, assessment of the need for the Project, impacts on
the natural environment, and any impacts on historic properties. DOW issued a positive “Finding
of No Significant Impact” and gave the Project a “green light” to move forward.5
Opposition from Tanglewood Neighborhood Association and Proposed Alternative
Notwithstanding the Project’s benefits, some residents of the Tanglewood Neighborhood
Association (“TNAi”) have opposed it. TNAi’s central concern is that because the new tank would

4

04/16/2018 Special Board Meeting Presentation (“04/16/2018 Presentation”), at Frankfort 000000120, attached as
Exh. 18 to FPB Mot. to Supp. Admin. Record (filed 08/08/2019).
5
AR: Energy & Env’t Cabinet, Environmental Review, APX A.
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Associates, Inc. (“Strand”), determined that repair of the existing reservoir tanks would not be cost

TNAi’s position has evolved over time. Initially, TNAi asserted that the Project should be
deemed an industrial use that could not be located at the proposed site, notwithstanding the fact
that there is already a reservoir located there. Later, TNAi revised its stance, stating it was willing
to accept construction at the site, but only if the Project did not alter the “visual impact” of the
reservoir on the neighborhood.7 In an effort to address TNAi’s concerns, FPB worked on multiple
design options over time, presenting them to the community at more than 20 public meetings.8
In light of community opposition to the Project, the City Board of Commissioners sent a
letter on June 27, 2018 to both FPB and TNAi, noting that “the debate over the design plans for
the FPB reservoir project has had a detrimental effect on the community,” and requesting that
“both FPB and TNAi … take the necessary steps to achieve a compromise that meets the needs of
both our reservoir structure and the neighborhood that houses it.”9
On July 19, 2018, TNAi for the first time proposed an alternative design for the Project,
which would involve the construction of two new 4.6-million-gallon tanks with “half-domed”
roofs, instead of the proposed 7-million-gallon tank.10 No design work or engineering analysis
was provided with TNAi’s proposed alternative, and thus none exists in the record.11 Nor has
TNAi developed any information about how its proposed alternative would compare in terms of
operational performance, water pressure, resilience to seismic events, or water turnover rates.
Despite the lack of any support for TNAi’s alternative, on August 6, 2018, the Board of
6

08/16/2018 Special Meeting Tr. at 53, 61, attached as APX B. A CD audio recording of the 08/16/2019 special
meeting is included in the administrative record filed by the Planning Commission. FPB is attaching a court reporter
prepared transcription of that meeting for the Court’s convenience.
7
08/16/2018 Tanglewood Neighborhood Association, Inc. Presentation (“08/16/2018 TNAi Presentation”), at
Frankfort 000000099, attached as Exh. 17 to FPB Mot. to Supp. Admin. Record.
8
At the meeting where the design for the 7-million-gallon tank at issue was discussed specifically, TNAi’s president
offered no comment and the design passed by a unanimous vote.
9
06/27/2018 Bd. of Comm’rs Letter, attached as Exh. 19 to FPB Mot. to Supp. Admin. Record.
10
08/16/2018 TNAi Presentation at Frankfort 000000099; 07/19/2018 G. True Letter, Frankfort 000000052-54,
attached as Exh. 20 to FPB Mot. to Supp. Admin. Record.
11
07/19/2018 G. True Letter, at Frankfort 000000053, attached as Exh. 20 to FPB Mot. to Supp. Admin. Record.
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be taller than the existing tanks, it would have an adverse visual impact on the neighborhood.6

has submitted an alternative proposal for the reservoir project that takes into consideration multiple
factors, including reasonable cost, visual impact on the neighborhood, and facility footprint while
still meeting future capacity needs as a water utility”12 and that “[t]he Board of Commissioners
supports the alternative proposal for the reservoir project submitted by TNAi on July 19, 2018.”13
Referral for Planning Commission Review
In an April 26, 2018 letter, the Board of Commissioners directed that the Project be
submitted for review to the Planning Commission under KRS 100.324(4).14

Pursuant to KRS

100.361(2), public entities like FPB are generally exempt from zoning and land use regulations.15
However, KRS 100.324(4) provides for proposals for public facilities to be submitted to local
planning commissions for non-binding advisory review to assess “its agreement with the
comprehensive plan,” and to “make suggestions” about any changes that might “better accomplish
the objectives of the comprehensive plan.”16 Reading KRS 100.361 together with KRS 100.324,
Kentucky courts have held that compliance with the planning commission’s “suggestions” is
“voluntary,” and the submitting entity “may disregard the opinion of the planning commission.”17
KRS 100.324(4) provides for review only for agreement with the “comprehensive plan.”
A “comprehensive plan” is part of the statutorily-mandated planning process under KRS Chapter
100, which necessarily precedes a municipality’s adoption of property-specific zoning
regulations,18 and serves as a broad “guide” for future development.19

12

AR: Resolution No. 9, 2018 Series (08/06/2018), p. 1, attached as APX C.
Id.
14
04/26/2018 Letter, attached as Ex. 13 to FPB Mot. to Supp. Admin. Record (filed 08/08/2019).
15
E.g., City of Louisville Bd. of Zoning Adj. v. Gailor, 920 S.W.2d 887 (Ky. App. 1996); Hopkinsville-Christian Cty.
Planning Comm’n v. Christian Cty. Bd. of Educ., 903 S.W.2d 531 (Ky. App. 1995).
16
KRS 100.324(4).
17
Hopkinsville-Christian Cty. Planning Comm’n, 903 S.W.2d at 532.
18
City of Lakeside Park v. Quinn, 672 S.W.2d 666 (Ky. 1984); Hardin Cty. v. Jost, 897 S.W.2d 592 (Ky. App. 1995).
19
Wolf Pen Pres. Ass’n v. Louisville & Jefferson Cty. Planning Comm’n, 942 S.W.2d 310, 312 (Ky. App. 1997).
13
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Commissioners passed a resolution declaring that “the Board of Commissioners believes TNAi

“KRS 100.324(4), which appears to govern the reservoir plan, requires Planning Commission
review, but not official approval.”20 The City proposed the Project be sent “through a courtesy or
advisory version of the regular development plan approval process, which would include a public
meeting and recommendations from the Planning Commission.”21
Relying on the City attorney’s representations, FPB voluntarily submitted the Project for
non-binding review to the Planning Commission.
Planning Commission Staff Report
FPB’s application was reviewed by Eric Cockley, Director of the Planning and Community
Development Department, who then prepared a “Staff Report” for the Planning Commission.22
Mr. Cockley acknowledged that the review process was “unlike other development plan review
we may typically do where we’re looking through sets of zoning regulations and what have you
for compliance and very specific regulations and requirements. In this case, we’re simply trying
to make some judgments about its conformance with the comp[rehensive] plan.”23
The Staff Report makes a generalized assessment of the Project according to the broad,
aspirational goals and policy objectives in the Frankfort/Franklin County Comprehensive Plan (the
“Comprehensive Plan”).24 The Staff Report issued “positive” findings for a number of the goals
set forth in the Comprehensive Plan, including but not limited to the following: “[p]lan[ning] for
public services and facilities that adequately serve current needs as well as demand generated by
… additional growth”; “[d]irec[ting] development into areas within or in close proximity to the
existing infrastructure service areas”; ensuring that “where infill development occurs, the density

20

04/26/2018 Letter, attached as Exh. 13 to FPB Mot. to Supp. Admin. Record (filed 08/08/2019).
Id. (emphasis added).
22
08/16/2018 Special Meeting Tr. at 7-8, APX B.
23
Id. at 12, APX B.
24
https://frankfort.ky.gov/DocumentCenter/View/115/2016-Comprehensive-Plan-Update-PDF.
21
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The April 26 letter from the City attorney confirmed this analysis, acknowledging that

and the Plan’s “recommend[ation] that opportunities for consolidation of water service providers
be examined and pursued as practicably possible.”25
However, the Staff Report made negative findings concerning other goals in the
Comprehensive Plan. The Staff Report found that “the addition of equipment and a taller, more
visible water tank is not the most effective way to ‘Promote the stability, preservation and vitality
of existing residential neighborhoods’” (Goal Six in the Comprehensive Plan).26 The Staff Report
stated that because the new tank would be “more intrusive into the residential neighborhoods,” it
did “not directly contribute to enhancing community quality and character” (Goal Seven). The
Staff Report offered that the “negative visual impact” of the new tank warranted a negative finding
on the land use element providing that “[e]xpansion of existing public/semi-public uses should be
allowed where there will be minimal impact on surrounding residential uses.”27 The Staff Report
thus concluded “that the project does not entirely conform to all of the Comprehensive Plan.”28
Planning Commission Special Meeting
The Planning Commission held a special meeting to consider the Project and the Staff
Report on August 16, 2018 – ten days after the Frankfort Board of Commissioners had already
adopted its resolution expressly approving TNAi’s alternative proposal for two 4.6-million-gallon
tanks (which, again, had not been subject to any engineering or design analysis).
At the meeting, Mr. Cockley discussed the preparation and findings of the Staff Report.29
David Billings, chief water engineer for FPB, also appeared and answered Commissioners’

25

AR: 08/01/2018 Cockley Report and Recommendation (“Staff Report”), pp. 7, 11, 13, attached as APX D.
Id. at 9.
27
Id. at 11.
28
Id. at 14 (emphasis added).
29
08/16/2018 Special Meeting Tr. at 7-23, APX B.
26
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and character of the development should reflect the existing uses that surround the proposed site”;

due to engineering considerations “our design constraints are really narrow,” and reiterated that
“what the board has approved is by far the least cost alternative to give us the seven million gallons
capacity that we need and also provide a space for another tank in the future….”31
Other attendees then offered comments, including the president of TNAi, who gave an
extensive presentation on TNAi’s objections to the Project and its alternative proposal to build two
new tanks. The presentation suggested that TNAi’s proposal was based on a “recommendation”
from Strand.32 However, that claim was based on a PowerPoint slide from an outdated 2008
presentation by Strand to FPB, which evaluated the cost effectiveness of repairing the existing
tanks versus replacing them.33 The slide merely shows a cost estimate for the raw cost of
purchasing the material components of the two new tanks eleven years ago, not overall project
cost, and did not reflect any engineering analysis or comparison of a current one- versus two-tank
solution. The actual total estimated cost for TNAi’s alternative is 79% higher than FPB’s
proposal.34 TNAi offered architectural renderings of the visual appearance of their proposal, but
did not present any engineering assessment, design specifications, or other technical details.35
At the conclusion of the meeting, immediately following the attendees’ presentations, the
Planning Commission voted to make a finding that the Project was not in agreement with the
Comprehensive Plan, to adopt the Staff Report’s negative findings on Goals Six and Seven of the
Comprehensive Plan, and to make the specific recommendation that “the tank size in the proposal

30

Mr. Billings also offered to talk through the presentation he had given to the Board of Commissioners about the
Project, but counsel for the Planning Commission, Mr. Logan, objected that the meeting was on a “limited scope” and
any testimony “needs to address the issues of the comprehensive plan and not something else.” The Commission
agreed to receive a copy of the presentation but did not permit Mr. Billings to go through it. Id. at 25.
31
Id. at 32, 25. See also id. at 46-47.
32
Id. at 55; 08/16/2018 TNAi Presentation, at Frankfort 000000091, Exh.17 to FPB Mot. to Supp. Admin. Record.
33
2008 Strand Presentation, at Frankfort 00000126-141, attached as Exh. 21 to FPB Mot. to Supp. Admin. Record.
34
04/16/2018 Presentation, at Frankfort 000000120, attached as Exh. 18 to FPB Mot. to Supp. Admin. Record.
35
08/16/2018 Special Meeting Tr. at 48-55, APX B.
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questions.30 Mr. Billings addressed various design questions about the Project, emphasizing that

tank alternative (a combined 9.2 million gallons of unnecessary and costly infrastructure) would
actually increase project size and reduce green space. The Planning Commission issued written
conclusions and recommendations conforming to its vote.37
Based on the understanding that compliance with any Planning Commission
recommendations was voluntary, on August 30, 2018, FPB requested that any permits required
under KRS 100.324(4) be issued.38 On August 31, 2018, Mr. Cockley responded by letter, stating
“[b]ased on the Planning Commission’s negative findings and the lack of an attempt to address
any of the findings in the form of an amended development plan or other supplemental materials
I am not in a position to issue a building permit for the Plant Board Reservoir Project.”39 There
was no legal basis for his denial of the permit.
Subsequently, on April 18, 2019, Mr. Cockley wrote again to reiterate the unfounded
position that the Project could not proceed without compliance with the Planning Commission’s
directives. Mr. Cockley stated that his “understanding from [this Court’s] order and at the advice
of Planning Commission Counsel is as follows: … In order for the Planning Commission to
consider reviewing this particular project a complete application and a project submittal that is
different from the original submittal in some way must be submitted.”40
ARGUMENT
The Planning Commission’s actions are arbitrary and capricious, and therefore must be set
aside. Summary judgment is appropriate where there are no genuine questions of fact, and the

36

Id. at 80, 86.
AR: Frankfort/Franklin County Planning Commission, Conclusions & Recommendations, Aug. 16, 2018
(“08/16/2018 Conclusions & Recommendations”), attached as APX E.
38
08/30/2018 Rosen Letter, attached as Exh. 15 to FPB Mot. to Supp. Admin. Record.
39
08/31/2018 Cockley Letter, attached as Exh. 14 to FPB Mot. to Supp. Admin. Record.
40
04/18/2019 Cockley Letter (emphasis in original), attached as Exh. 16 to FPB Mot. to Supp. Admin. Record.
37
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should be reduced to 4.6 million gallons, or less.”36 This ignored that the two 4.6-million-gallon

administrative action is “arbitrary,” is fundamentally a legal question appropriate for summary
judgment. American Beauty Homes Corp. v. Louisville & Jefferson Cty. Planning & Zoning
Comm’n, 379 S.W.2d 450, 456 (Ky. 1964).41
An administrative action will be set aside as “arbitrary” if: (1) the agency acts contrary
to, or in excess of, its statutory powers or mandates; (2) the proceedings violated due process
notions of fairness, notice, and opportunity to be heard; or (3) the agency’s decision was not based
on “substantial evidence.” E.g., Am. Beauty Homes, 379 S.W.2d at 456; Allen v. Woodford Cty.
Bd. of Adjs., 228 S.W.3d 573 (Ky. App. 2007). The Planning Commission’s decision and
proceedings violate all three of these standards.
I.

The Planning Commission acted in excess of its statutory powers by making approval
under KRS 100.324(4) mandatory, rather than advisory.
“Planning and Zoning administrative bodies are bound by the general rule applicable to all

administrative bodies that their authority is derived solely from the enabling statute and cannot act
beyond that power conferred by the legislature.” Allen, 228 S.W.3d at 576 (citing Am. Beauty
Homes, 379 S.W.2d at 456).
Here, the Planning Commission exceeded its statutory powers by making its approval of
the Project, and FPB’s compliance with the Planning Commission’s recommendations, mandatory.
It is black-letter Kentucky law that planning commission review of public projects under KRS
100.324(4) is purely advisory, compliance with the planning commission’s “suggestions” is

41

KRS 13B.140-.150 provides for judicial review for arbitrariness of all final orders of an agency. KRS 100.347 also
provides for appeals of City or Planning Commission actions related to planning determination and approvals or
denials. Moreover, “even in the absence of statutory authorization of an appeal, …. [t]here is an inherent right of
appeal from orders of administrative agencies” to determine if the agency has exercised “arbitrary power” in violation
of Section 2 of the Kentucky Constitution. Am. Beauty Homes, 379 S.W.2d at 456. FPB is entitled to summary
judgment declaring that the Planning Commission’s actions are arbitrary both as a matter of statutory appellate review
and on the grounds that the Planning Commission has acted arbitrarily in violation of Section 2.
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moving party is entitled to judgment as a matter of law. CR 56. The question of whether an

Hopkinsville-Christian Cty. Planning Comm’n, 903 S.W.2d at 532.42
Under the Kentucky statutory zoning and planning scheme, projects constructed by or for
public entities are statutorily exempt from compliance with local zoning and planning regulations.
KRS 100.361(2); City of Worthington Hills v. Worthington Fire Prot. Dist., 140 S.W.3d 584, 589
(Ky. App. 2004); City of Louisville Bd. of Zoning Adj. v. Gailor, 920 S.W.2d 887 (Ky. App. 1996).
This rule makes good sense. Zoning and planning generally regulates use of private property.
When a project is necessary to serve an important public purpose, it should not be held hostage to
cumbersome and potentially politicized land use planning processes.
KRS 100.324(4) provides that proposals for changes to public facilities should be referred
to the planning commission to “review” and “advise the referring body whether the project is in
accordance with the comprehensive plan,” and “make suggestions for changes” to “better
accomplish the objectives of the comprehensive plan.” KRS 100.324(4). The plain meaning of
this language is that the planning commission’s review and suggestions are advisory only.
Here, however, the Planning Commission has made compliance with its “suggestions” a
mandatory prerequisite to proceeding with the Project. The August 30, 2018 and April 18, 2019
correspondence from Mr. Cockley, the author of the Planning Commission Staff Report, states that
FPB will not be allowed to move forward with the Project unless and until it complies with the
Planning Commission’s suggestions, and obtains its approval.43 Mr. Cockley’s letters expressly
rely on KRS 100.324(4) as the sole authority for this position. Because the Planning Commission
has made compliance with its suggestions a mandatory prerequisite for moving forward with the
Project, it has exceeded its statutory authority under KRS 100.324(4).

42
43

See Resp. to Mot. to Dismiss (filed 10/31/2018) at 16-19 and Mot. for Clarification (filed 06/03/2019) at 4-7.
04/18/2019 Cockley Letter; 08/31/2018 Cockley Letter, Exhs. 16 & 14 to FPB Mot. to Supp. Admin. Record.
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“voluntary,” and the submitting entity “may disregard the opinion of the planning commission.”

The Planning Commission applied incorrect legal standards in reviewing the Project,
which are contrary to the terms of KRS 100.324(4).
The Planning Commission also exceeded its statutory powers by applying standards and

conditions for approval of the Project that are unsupported by the plain text of KRS 100.324(4) or
Kentucky statutes prescribing the nature and function of the “comprehensive plan.” The Planning
Commission denied approval based on the Staff Report’s finding that the Project does not “entirely
conform to all of the Comprehensive Plan,”44 essentially determining that if any aspect of the
Project could be deemed to not advance any one of the sundry collection of broad policy goals and
objectives in the Comprehensive Plan, it should fail review. That position treats the
Comprehensive Plan as a set of mandatory standards akin to zoning regulations, which is
inconsistent with Kentucky’s statutory framework.
A “comprehensive plan” is part of a statutorily-mandated planning process under KRS
Chapter 100, which is a prerequisite to adoption of zoning regulations. See generally City of
Lakeside Park v. Quinn, 672 S.W.2d 666 (Ky. 1984); Daviess Cty. v. Snyder, 556 S.W.2d 688 (Ky.
1977). A comprehensive plan does not include property-specific land use regulations; it is instead
a “guide” for the formulation of such regulations once the planning process is completed. Wolf
Pen Preservation Ass’n v. Louisville & Jefferson Cty. Planning Comm’n, 942 S.W.2d 310, 312
(Ky. App. 1997). It “must have general application throughout the community, so that the facts to
be considered do not relate as such to a particular individual or the status of his property.” Warren
Cty. Citizens for Managed Growth, 207 S.W.3d at 15; Huxol v. Daviess County Fiscal Court, 507
S.W.3d 574 (Ky. App. 2016); Fritz v. LFUCG, 986 S.W.2d 456, 459 (Ky. App. 1998).
When a statute calls for review to determine “agreement” with the comprehensive plan, it
does not authorize scrutiny of building design details or property-specific siting considerations. It

44

AR: Staff Report at 14 (emphasis added), APX D.
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II.

city as a whole. For example, in City of Louisville v. Board of Education of Louisville, 343 S.W.2d
394 (Ky. 1961), the City of Louisville refused a building permit for a new high school because the
City’s master plan45 provided for a high school to be placed in a different location. The Court held
that the purpose of the master plan was not to make such property- and site-specific decisions
(which are properly the ambit of zoning regulation), but instead to only prescribe “the general
public character of the buildings and the general location of those buildings.” Accordingly, the
Court held the permit could not be denied based on the master plan:
The Master Plan authority deals with the general character and location of
buildings and not with specific uses to which a building may be put. Under the act
the plan can properly designate the general location of public schools but cannot
narrow the use as it proposes to do. Though the Master Plan does specify a high
school here and a junior high school there, it is the Court’s conclusion that the
statute does not authorize such specificity and that the Board of Education is
not bound by the limitation of use.
Id. at 395 (italics in original, bolded emphasis added).
The Planning Commission’s review of the Project departed from these principles. The
Planning Commission did not review the general character and location of the proposed reservoir,
or whether a new reservoir was consistent as a general matter with the overall development plan
for the City. Instead, it went beyond its mandate under KRS 100.324(4) to review for general
“agreement” with the “comprehensive plan” by scrutinizing the Project’s building design detail
and imposing untested location- and building-specific requirements.
The Planning Commission’s decision constitutes a kind of “conditional use permit” – i.e.,
an order permitting a particular use of the property only if certain property- and building-specific

45

Under the statutory framework then in effect, the “master plan” was designated by KRS 100.046 as a component of
the “comprehensive plan” to be prepared as part of the planning process preceding zoning. While the specific statutory
language has changed, the City of Louisville case nonetheless demonstrates the established legislative understanding
of the role and function of the comprehensive plan in the scheme of land use regulation.
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instead calls for a more high-level review of how the project fits into the development plan for the

statutorily authorized to be issued only as part of a property-specific zoning review by the Board
of Zoning Adjustments, KRS 100.237; Jost, 897 S.W.2d at 596, not pursuant to review for
“agreement” with a comprehensive plan by the Planning Commission under KRS 100.324(4).
Furthermore, the Planning Commission seemingly construed KRS 100.324(4)’s mandate
to review for “agreement” with the Comprehensive Plan to require that the Project advance every
one of the sundry policy goals and objectives in the Comprehensive Plan. The Staff Report found
the Project positively advanced some of the policies, had no effect on some, and had a negative
effect on others. The Staff Report did not weigh the positive and negative observations, but merely
concluded that because some negative ones were offered “the project does not entirely conform to
all of the Comprehensive Plan.”46 The Planning Commission’s Conclusion and Recommendations
likewise made no effort to evaluate or weigh positive findings.47
Review of a proposed project for agreement with a comprehensive plan’s various broad
policy goals does not mean the project must comport in every respect with every goal in the
comprehensive plan. See Huxol, 507 S.W.3d at 579 (“[I]n determining whether a zone map
amendment agrees with the comprehensive plan, zoning agencies are not required to follow every
land use detail set forth in the comprehensive plan.”) (emphasis added); Accord Bellemeade Co.
v. Priddle, 503 S.W.2d 734, 738 (Ky. 1973) (plan is “a guide rather than a straitjacket”).
The review and conditions imposed by the Planning Commission go beyond KRS
100.324(4), and its decision should therefore be set aside as arbitrary and contrary to law.
III.

The Planning Commission proceedings did not comport with procedural due process.
The Planning Commission decision should also be set aside as arbitrary for failure to

46
47

AR: Staff Report at 14, APX D.
AR: 08/16/2018 Conclusions & Recommendations, APX E.
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conditions are met. KRS 100.111(6); Jost, 897 S.W.2d at 596. But conditional use permits are

a party to be affected by an administrative order is entitled to procedural due process.” Am. Beauty
Homes, 379 S.W.3d at 456. Failure to adhere to minimal standards of procedural fairness requires
the agency action to be set aside as arbitrary. Id. The touchstone of due process in such cases is
“the opportunity to be heard at a meaningful time and in a meaningful manner.” Huxol, 507
S.W.2d at 580 (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976)). The Planning
Commission proceedings failed these minimal standards in several respects.
First, FPB was not given adequate notice of the nature of the Planning Commission
proceedings. The Planning Commission never communicated that it intended to conduct a formal
adjudicatory proceeding that would determine the fate of the Project. Indeed, the correspondence
initiating the Planning Commission process, sent by the City’s attorney, expressly acknowledges
“Planning Commission review, but not official approval,” and therefore requested the Project be
submitted for only a “courtesy or advisory version of the regular development plan process.”48
The Planning Commission’s own staff witness acknowledged that he understood the review
process to be “unlike other development plan review,” which entails adjudicating “compliance”
with “very specific regulations and requirements. In this case we’re simply trying to make some
judgments about its conformance with the comp plan.”49
Contrary to these representations, the Planning Commission did not conduct its
proceedings as a “courtesy or advisory” process, but instead purported to issue a final decision
about the fate of the Project and is now taking the position that the special meeting should be
treated as a final and conclusive adjudication. This was a clear shift in process, for which FPB
received no notice. Indeed, at the special meeting, the staff witness responded to questions about

48
49

04/26/2018 Ross Letter, attached as Exh. 13 to FPB Mot. to Supp. Admin. Record (filed 08/08/2019).
08/16/2018 Special Meeting Tr. at 12, APX B.
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comport with minimal standards of fairness and procedural due process. “In the interest of fairness,

think at the time – this is viewed as a public project that generally are exempt from planning
processes other than basic permitting and those sorts of things,” and that therefore it was likely
“staff viewed it as we view many exempt government projects,” confirming that the Planning
Commission’s process was inconsistent with its own prior consideration of the very same Project.50
This kind of administrative misdirection about the nature of the proceedings to which FPB was
asked to submit is inconsistent with procedural fairness and minimal standards of due process.
Second, the Planning Commission also violated standards of procedural fairness by
artificially narrowing the scope of issues to be considered, thereby precluding parties from
presenting relevant facts. See 21st Century Dev. Co., LLC v. Watts, 958 S.W.2d 25, 27 (Ky. App.
1997). In Watts, the Frankfort-Franklin County Planning Commission evaluated a proposed
amendment to a zoning ordinance. Staff cited concerns about increases in vehicular traffic that
were likely to accompany the change, but the commission chair ruled those factors could not be
considered because “the commission was limited to considering solely whether or not the proposal
was in conformance with the comprehensive plan….” Id. at 26. The court held that the “planning
commission erred in excluding relevant evidence from its consideration ….” Id. at 27.
The Planning Commission undertook a similar maneuver here. Following the presentation
of the Planning Commission’s staff witness, counsel for the Planning Commission initially
objected to any presentation by FPB representative David Billings – an objection he curiously
purported to make “on behalf of the property owners that have signed up.”51 Mr. Billings stated
he was in attendance to answer any questions, and offered to talk the Planning Commission through
the presentation that FPB had recently given to the City Commission, which Mr. Billings explained

50
51

08/16/2018 Special Meeting Tr. at 17, APX B.
Id., at 23.
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why Planning Commission staff had not more closely reviewed earlier phases of the Project: “I

Planning Commission counsel again objected, stating: “I would submit that whatever the applicant
has needs to address the issues of the comprehensive plan, and not something else. We’re here on
a limited scope.”53 Based on this objection, the Planning Commission did not allow Mr. Billings
to deliver the presentation, thereby circumscribing FPB’s efforts to articulate the considerations
that drove the Project design.54
Planning Commission counsel did not offer any explanation concerning the proper scope
of issues to be considered under the Comprehensive Plan. During the proceedings, similar
objections citing the narrow scope of the inquiry were raised to comments and questions about
cost to ratepayers, and to testimony about compromises reached with TNAi about landscaping and
similar issues, even though these would seem to address some of the same questions about
neighborhood impact and utility planning that were expressly considered in the Staff Report, and
questions about these very topics were posed to Mr. Billings and the staff witness by the Planning
Commission.55 Consideration of these factors would also have been relevant to the Planning
Commission’s decision to specifically require the Project to be “downsized” to two 4.6-milliongallon tanks (even though two tanks constituted a larger project than the one tank) – a fundamental
Project design decision that could not responsibly be made without consideration of precisely the
kind of engineering, cost, and design considerations that Planning Commission counsel asserted
were outside the scope of the Planning Commission’s proceedings.

52

Id.
08/16/2018 Special Meeting Tr. at 25, APX B.
54
Id. It is unclear from the record whether the ruling excluded only Mr. Billings’ oral presentation, or whether it also
denied Mr. Billings’ offer to submit a copy of the power point slides used in the presentation. Mr. Billings brought a
copy of the power point slides to the special meeting and offered them to the Commission. The City produced a copy
of the PowerPoint presentation that was kept in the files of Mr. Cockley, who prepared the Staff Report, so at a
minimum, the presentation is included in the record as part of the materials considered by staff. See FPB Mot. to Supp.
Admin. Record (filed 08/08/2019). Nonetheless, the Planning Commission’s decision to preclude Mr. Billings from
delivering the oral presentation accompanying the power point was sufficiently prejudicial to warrant relief.
55
08/16/2018 Special Meeting Tr. at 20, 35-36, APX B.
53
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contained “a lot of information with regard to some of the questions you’ve had tonight.”52 But

Commissioners – a body to whom the Planning Commission ultimately answers – had already
formally prejudged the Project. As noted above, on August 6, 2018, ten days before the Planning
Commission’s special meeting, the Board of Commissioners formally endorsed TNAi’s alternative
proposal for two 4.6-million-gallon tanks.56 This “resolution” did not seem to be acting on any
matter formally before the Board of Commissioners, and did not cite any statutory provision that
called for it to make such a determination. Whatever the intent of the resolution, it is clear it had
the effect of driving the Planning Commission’s decision, insofar as the Planning Commission
formally adopted conclusions and recommendations calling for FPB to adopt TNAi’s “two-tank”
design, even though the Staff Report had not even addressed this issue and KRS 100.324(4) does
not call for Planning Commission consideration of alternative designs.
Because the Board of Commissioners issued a clear directive in advance of the Planning
Commission’s special meeting endorsing an outcome, FPB cannot be said to have received a
“meaningful” opportunity to be heard. Huxol, 507 S.W.2d at 580.
IV.

The Planning Commission’s conclusions and suggestions were not supported by
substantial evidence in the record.
The Planning Commission’s actions should also be set aside because they are not supported

by substantial evidence. “Unless action taken by an administrative agency is supported by
substantial evidence it is arbitrary.” Am. Beauty Homes Corp., 379 S.W.2d at 456. “[S]ubstantial
evidence is defined as that which, when taken alone or in light of all the evidence, has sufficient
probative value to induce conviction in the mind of a reasonable person.” Bd. of Comm'rs of City
of Danville v. Davis, 238 S.W.3d 132, 135 (Ky. App. 2007). Here, there is no evidence – much
less “substantial” evidence – to support the Planning Commission’s conclusions, particularly its

56

AR: Resolution No. 9, 2018 Series (08/06/2018), APX C.
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Third, the fairness of these proceedings was compromised by the fact that the Board of

The two-tank alternative was never properly before the Planning Commission. There is no
evidence in the record regarding any engineering assessment or technical evaluation in support of
the two-tank alternative. No designs for this proposal were ever submitted to the Planning
Commission. The Staff Report does not reference TNAi’s alternative proposal, much less make
any assessment or recommendations about it. The only information offered by TNAi at the special
meeting were purported renderings of the outward visual appearance of the two-tank option, and
a slide from Strand’s 2008 presentation to FPB – eleven years old, before any engineering, design
or construction analysis of any alternatives had occurred – recounting just a raw equipment quote
received at that time for two 4.5 million gallon tanks.57
While the Planning Commission made much of the fact that FPB’s projections do not show
customer demand exceeding 9.2 million gallons before 2060, the Planning Commission did not
consider the comparative cost of meeting any demand over this level that might occur after 2060.
Thus, there was no evaluation of how its endorsed two-tank alternative compared in terms of
“operational flexibility” to FPB’s proposal, which reserved space for construction of a second tank
within the existing reservoir footprint in the future. These kind of long-range planning evaluations
are necessary prerequisites to a utility’s capital investment in a project of the scope involved here.
But the Planning Commission did not conduct these evaluations, did not have the facts or expertise
necessary to conduct them, and did not have the statutory authority to conduct them.
The Planning Commission’s findings are unsupported by “substantial evidence” in other
respects as well. For example, the Conclusion and Recommendations state the Project will cause
the reservoir to “be located closer to the Tanglewood and Capitol Heights neighborhoods than the

57

08/16/2018 TNAi Presentation at Frankfort 000000091, Exh. 17 to FPB Mot. to Supp. Admin. Record.
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requirement that the Project must be changed to two 4.6-million-gallon tanks.

and link[ing] neighborhoods and other appropriate sites together…”58 However, the designs
submitted by FPB clearly show the new proposed tank will be entirely within the structural
footprint of the existing reservoir. The Planning Commission’s finding mistakes the structural
footprint of the current reservoir with the outline of the portion of the reservoir’s roof that is not
buried or covered by berm. The finding also ignores the fact that the reservoir sits behind another
existing FPB structure, so the Project would not move the overall FPB facility any closer to the
neighborhood. Moreover, concerns about “green space” and neighborhood linkage are totally
inapposite, since the reservoir – under either proposal – would not be accessible to the public for
use as green space or to link parts of the neighborhood. And in fact, the one 7-million-gallon tank
option proposed by FPB would convert more than 50% of the site to visual green space, while the
9.2-million-gallon option (two 4.6-million-gallon tanks) would not add any visual green space.
Thus, even on the narrow set of considerations under the Comprehensive Plan – those
pertaining to aesthetics and neighborhood integrity – that form the central basis for the Planning
Commission’s rejection of the Project, the Planning Commission’s findings reflect a
misapprehension of the Project’s design and are unsupported by any substantial evidence in the
administrative record. The Planning Commission’s Conclusion and Recommendations, and its
refusal to permit the Project to go forward, is arbitrary and should be set aside.
CONCLUSION
For all the foregoing reasons, FPB should be GRANTED summary judgment as to Count
II of the Complaint. The Court should set aside the Planning Commission’s decision as arbitrary
and capricious and instruct it to permit the Project to move forward.

58

AR: 08/16/2018 Conclusions & Recommendations at 2, APX E.
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existing reservoir structure,” and cite concerns about providing “green space within neighborhoods
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1

MR. CHAIRMAN:

Thank you for being here

2

tonight and talk about this subject as we seek a

3

resolution to it, and also inform you that the --

4

tonight's meeting is a special-called meeting and only

5

the advertised item of the Frankfort Plant Board

6

Reservoir Project will be considered.

7
8
9

At this point in time, I'm going to ask the
secretary to call the roll.
THE CLERK:

Maria Bradshaw.

10

MS. BRADSHAW:

11

THE CLERK:

12

PATTY:

13

THE CLERK:

14

MR. JACKSON:

15

THE CLERK:

Here.

Patty [inaudible]

Here.

16

Cheron Jackson.
Here.
Pete Glean.
Jim Nichols.

17

MR. NICHOLS:

Here.

18

THE CLERK:

Robert Roach.

19

MR. ROACH:

Here.

20

THE CLERK:

Joe Sanderson.

21

Charles Stewart.

22

Jim Terrell.

23

MR. TERRELL:

Here.

24

THE CLERK:

David Boggs.

25

MR. BOGGS:

Here.
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1

THE CLERK:

2

MR. CHAIRMAN:

3

We do have a quorum.
Would you introduce the item,

please?

4

THE CLERK:

In accordance with KRS 100.324,

5

Anna Marie Pavlik Rosen, Chair -- Board Chair of the

6

Frankfort Electric Plant Board is requesting a project

7

review of the water tank reservoir replacement for the

8

property located at 98 Tangelwood Drive in Frankfort,

9

Kentucky.

10

The property is more particularly described

as PVA map number 062-20-19-001-00.

11

MR. CHAIRMAN:

Thank you very much.

12

Before we continue with the meeting, I would

13

like to ask anyone that's planning on speaking tonight

14

during the meeting if you would publicly come up and

15

sign up so we would have your name as a point of

16

reference.

17

Thank you.

Now here's the paper.

18

Anyone else?

19

not be able to speak later on.

20

this works.

If you don't sign up, you will
That's kind of the way

That way we have record of it.

21

Thank you, everyone.

22

Okay.

At this point in time, I'm going to

23

ask our legal counselor to instruct the commission and

24

audience on what the commission will be considering

25

tonight.
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1

MR. LOGAN:

Thank you.

2

This matter is brought under KRS 100.324,

3

specifically section 4, and it -- this has been

4

referred to us to look at and determine whether or not

5

the proposed project is in conformance with the

6

contents of the claim.

7

We are to make -- if we disapprove what's

8

happening for any reason, we're supposed to make

9

written findings, and we are also to make written

10

recommendations or changes that we think would better

11

accomplish the objectives of the plan.

12

So those are the parameters we're working

13

with.

They're on page 2 of your pamphlet with regard

14

to what the statute says.

15

(inaudible.)

I've merely paraphrased it

16

MR. CHAIRMAN:

Okay.

Thank you, sir.

17

Any questions from the commission?

18

MR. JACKSON:

19

I would like to request of staff as to

Mr. Chairman, if I might.

20

whether or not the commission can receive a copy of

21

the resolution that the city commission passed at its

22

last meeting as well as the report upon which that

23

resolution is based.

24

MR. CHAIRMAN:

25

MR. JACKSON:

Okay.

Thank you.

And while that's happening, if
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1

I might, Mr. Chairman.

2

Mr. Logan, for those of us on the commission,

3

and maybe I shouldn't include anyone else and just do

4

it for my purpose, among the information that is

5

contained in the staff report, there are references to

6

"review and advise."

7

"consideration."

There are references to

8

And in the reference with regard to the city

9

commission's directive, there is the word "approval."

10

However the statute include "review and advise."

11
12

How should we consider all of those words in
terms of context of what we are doing tonight?

13

MR. LOGAN:

14

us are those of the statute.

15

prepared for your consideration and is the opinion of

16

staff after their review and determination of the

17

process.

18

version of the staff report or anything else that's

19

submitted to you.

20

The words which are thrust upon
The staff report is

You may accept, reject, or modify whenever a

You are the decision-makers.

When we say "consider," that means you do not

21

have to accept, you do not have to reject, but you

22

have to at least review and at least consider the fact

23

that something was submitted.

24

of consideration.

25

direction than that.

That's the general term

I can't give you any better
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1

Mr. Chairman.

2

MR. CHAIRMAN:

3

Any other --

4

MR. JACKSON:

5

MR. CHAIRMAN:

6

Thank you, sir.

I can go from there.
Any other questions for

Mr. Logan before we proceed, from the commission?

7

Thank you very much.

8

At this point in time, I would ask the staff

9

to present the item, please.

10
11
12
13

EXAMINATION
BY MR. LOGAN:
Q.

Eric, would you state your name for the

record, please?

14

A.

Eric Cocklin.

15

Q.

And what is your position with the City of

16
17
18
19

Frankfort?
A.

Director of the Planning & Community

Development Department.
Q.

As the director, did you review an

20

application from the chair of the Frankfort Electric

21

and Water Plant board with the city?

22

A.

I did.

23

Q.

When you considered that, would you indicate

24

briefly your training and your education and your

25

experience in your area of planning?
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1
2

A.

A little over a decade of experience in the

planning committee.

3

Q.

And tell me about your education level.

4

A.

And a master's degree as well.

5

Q.

Okay.

6

With regard to this, did you prepare a

written staff report that's (inaudible)?

7

A.

I did.

8

Q.

And is that staff report as a result of the

9

application and your review thereof?

10

A.

Uh-huh.

11

Q.

Are there any additions or deletions to that

12
13

staff report as it -- as it has been -A.

Not to the staff report itself other than I

14

have one item that was passed along to me today from

15

the applicant to pass along to the commission.

16

believe Dawn has copies to hand.

17
18
19
20

Q.

All right.

I

And will you be submitting that

to the commission?
A.

Dawn will be passing those out right now, I

believe.

21

Q.

What is that document?

22

A.

This is from the energy and environment

23

cabinet.

It's the documentation associated with their

24

review and finding of no significant impact for this

25

project.
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1

Q.

Is that reduced to a writing dated August 16,

3

A.

I believe so.

4

Q.

Mr. Russell Neal?

5

A.

I'm looking for a date.

2

2018?

6
7

Yes, August 16.
Q.

8
9

Thank you.
With regard to that, were there any other

changes noted?

10

A.

No, sir.

11

Q.

And once again, you prepared this report as

12
13
14

the director of planning for the City of Frankfort?
A.

Yes, sir.
MR. LOGAN:

Mr. Chairman, I move the staff

15

report be filed into the record, and apparently there

16

is an August 16th letter that the staff received that

17

is included (inaudible).

18

MR. CHAIRMAN:

19

THE WITNESS:

20
21
22
23
24
25

Thank you, sir.
I can give you a moment to go

through that if you wish.
THE CHAIRMAN:

I would -- I would --

We're not speed readers, but

we'll look at it.
When you folks are finished, please let me
know so I can proceed, please.
I realize there's a lot to read.

You're

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000066 of 000170

Page 9

1

good.

Everything -- everybody good?

2

Okay.

Mr. Eric, please proceed.

3

MR. COCKLIN:

4

As referenced, this -- the review of this

Thank you, sir.

5

development plan is subject to KRS 100.324, and I

6

won't go back through that.

7

effectively in terms of the scope of what we're doing

8

this evening.

9

I think he explained that

Just to go over briefly the project.

Here we

10

have a shot of the existing conditions of the existing

11

reservoir as it stands today.

12

This is a shot of the site plan.

Didn't come

13

out all that clearly, but you can see in the rendering

14

there of the proposed replacement reservoir as well as

15

the profile.

16

green line references the height of the current

17

reservoir, and then the red is the proposed dome roof

18

of the proposed replacement reservoir.

19

You'll make note in the profile, the

Shot of the landscape plan showing the

20

plantings around the replacement tower and the

21

compound there.

22

fencing, much of which has already begun to be placed

23

around that southern and southeastern border of the

24

Tangelwood neighborhood subject to the mediation that

25

occurred in regards to the associated head-in

And then just making a note of the
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1

project.

2

And then just some shots of -- this came from

3

a rendering the plant board had submitted that it

4

shows the potential for what this project might look

5

like from a few different vantage points; the

6

entrance, Reservoir Road, and then Tangelwood Drive

7

there across the head-in unit to the -- to the tank in

8

the back.

9

That actually may be Hay Avenue, I think.
So that's just a little background of what

10

we're talking about.

11

happy to answer any questions you may have.

12

MS. CROSS:

You have my staff report.

I'm

That view from Tangelwood Drive,

13

is that the way it will continue to look, or is there

14

a fence going in there that hasn't been --

15

MR. COCKLIN:

That -- I believe that

16

rendering -- the photo that rendering was started on

17

was prior to the fencing going in.

18

different in terms of fencing and I believe additional

19

landscaping that may have been a result of that

20

mediation.

21
22
23

MR. CHAIRMAN:

So it will look

Any other questions from the

commission?
MR. JACKSON:

It would be helpful,

24

Mr. Chairman, if staff would explain in a little bit

25

more detail the staff report, the information in the
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1

staff report.

2

MR. CHAIRMAN:

3

MR. JACKSON:

Sure.
So that we are all getting the

4

same understanding of the information contained

5

therein.

6

MR. COCKLIN:

So what staff attempted to do,

7

this is, as you all know, a bit -- a bit unlike other

8

development plan review we may typically do where

9

we're looking through sets of zoning regulations and

10

what have you for compliance and very specific

11

regulations and requirements.

12

simply trying to make some judgments about its

13

conformance with the comp plan.

In this case, we're

14

So in the text of the staff report --

15

MR. CHAIRMAN:

Excuse me, sir.

Would you

16

please reference page numbers as you go through there

17

so we --

18

MR. COCKLIN:

Sure, sure.

19

MR. CHAIRMAN:

20

MR. COCKLIN:

21

I've gone through and tried to choose some

-- we can keep up with you?
Sure.

22

applicable portions of the comp plan and then

23

reference whether the development plan, in my opinion,

24

complies with those or does not.

25

That analysis begins on page 6 as I reference
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1

goal 1, which references growth in Franklin County

2

being responsibly designed and planned for the future.

3

I won't read the entire goal or policies to you, which

4

had some positive findings on that in regards to

5

policies number 2 and 12.

6

Separately, goal number 3:

Use

7

infrastructure as a planning tool that references

8

utilizing infrastructure and supporting, it includes

9

some growth.

Also looked at that in terms of review

10

for compliance and found positive findings for policy

11

number 2 and 5.

12

Then I moved to goal number 6 with references

13

preserving existing neighborhoods in regards to

14

promoting a stability reservation -- preservation and

15

vitality of existing residential neighborhoods.

16

had a negative finding on this in regards to the

17

project conformance with the comp plan in regards to

18

this goal.

19

Staff

In addition to that, goal 7, still on page 9:

20

Enhance community quality and character, promote

21

quality development and strengthen this community

22

character and pride, this was also a negative finding

23

as defined in my staff report.

24
25

Then I moved to section 4 of the land use
plan and to the specific land use designation of this
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1

property, which is special public use, and to the land

2

use guidelines contained within that description, and

3

had a series of different findings, the first being a

4

negative finding in regards to the general development

5

guideline that the expansion of existing public and

6

semipublic usage should be allowed where there will be

7

minimal impact on surrounding residential uses.

8
9

The second one, in regards to in-fill
development, matching the density and character of the

10

existing uses, I found that that was not applicable

11

because while we are replacing this tank in an

12

existing plant board facility, it didn't seem to me to

13

apply in terms of an entire redevelopment of a piece

14

of property that would be an infill utility or public

15

use where there was not one before.

16

Number 3:

Larger sites with extra

17

landscaping and bumper strips should be used in areas

18

adjacent to residential uses to provide a transitional

19

area, I had a positive staff finding here and just

20

referenced the mediation in regards to the head-in

21

unit that required a great deal of landscaping along

22

that border with Tangelwood.

23

The fourth one was also nonapplicable.

24

referenced interconnectivity to adjoining

25

neighborhoods and developments.

It
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1

I believe the last section, section 6 of the

2

community facilities plan, references our water supply

3

system and generally supplying water for our current

4

and future use.

5

there in terms of the proposed projects' purpose,

6

which is to continue supplying water to Frankfort and

7

continue to do that into the future.

8
9

And staff found a positive finding

So based on the mixed bag of positive and
negative findings, as we often do in other cases that

10

come before the commission, my final recommendation

11

was that the proposal did not entirely meet and

12

conform with the comprehensive plan.

13

MR. CHAIRMAN:

Thank you.

14

Other questions?

15

MR. JACKSON:

16

I want to begin by I guess requesting

Well, Mr. Chairman, if I might.

17

information, and staff may not have this information,

18

so please pardon me if I ask a question you can't

19

answer.

20

Do you know, did you have information that

21

would help you to tell us, since KRS 100.324 has kind

22

of existed for quite some time, why only the portion

23

of the development that relates to looking at the comp

24

plan is showing up before us when the fencing, the

25

parking, and several other of those items were
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1

completed and those items did not come to the planning

2

commission, why this and not all of the others,

3

particularly since some of those things were completed

4

in 2018 and this conversation has been going on for

5

quite some time?

6
7

And you may not have information that allows
you to answer that question, but it's one that...

8
9

MR. COCKLIN:

As I was not here at the time

that that happened, I hesitate to attempt an answer

10

because I would -- I would hate to answer based on an

11

assumption of what happened during the time and then

12

give you that information.

13

So I -- I'm going to --

14

MR. CHAIRMAN:

15

You're going to take a pass on

that one?

16

MR. COCKLIN:

I'm going to take a pass on

17

commenting why it's now and not then and what the

18

justification was either by staff or counsel or the

19

city commission.

20
21

MR. JACKSON:

Would you invite your

colleagues to chime in?

22

MR. COCKLIN:

If they have something helpful,

23

I'm -- I more than welcome them.

24

they do.

25

I'm not sure that

I mean, I think -MR. CHAIRMAN:

I don't think they're willing
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1
2

to -MR. COCKLIN:

Based on my knowledge, I think

3

at the time -- this is viewed as a public project that

4

generally are exempt from planning processes other

5

than basic permitting and those sorts of things.

6

can only imagine, not having been here, that at the

7

time, staff viewed it as we view many exempt

8

government projects, as this is a public utility and

9

then did not bring it before the planning commission

So I

10

or have a design review in that way that we would

11

normally review a development plan for a commercial or

12

private development.

13
14

MR. CHAIRMAN:

Okay.

Sort of a follow-up,

Cheron, do you mind?

15

MR. JACKSON:

16

MR. CHAIRMAN:

Go ahead.
So do I assume, then, that

17

we're at this point because the city commission got

18

involved and kicked it back to us?

19

Is that a fair assessment?

20

MR. COCKLIN:

21

I believe that's a fair

assessment.

22

MR. CHAIRMAN:

23

MR. JACKSON:

24

MR. CHAIRMAN:

25

MR. JACKSON:

Okay.
If I might continue?
Go ahead, sir.
Now, are we to presume from
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1

your report that any goal not identified in your

2

report is not applicable to the request or that the

3

request does not conform to those goals and,

4

therefore, they're not included?

5

them?

6

MR. COCKLIN:

What's our basis for

The nonapplicable findings

7

would be that this particular project didn't seem to

8

have a portion of it which would apply to that

9

particular policy.

10

So that is not a negative finding,

no.

11

MR. JACKSON:

May I continue, sir?

12

In the photograph that we see there on the

13

wall, I'm looking at the height of the mound that

14

shows the tank.

15
16

And that's the existing tank; is that not
correct?

Or is that --

17

MR. COCKLIN:

The mound --

18

MR. JACKSON:

Or is that the rendering of the

MR. COCKLIN:

I believe that is a rendering

19
20
21
22

future?

of the future tank.
MR. JACKSON:

Okay.

Do you know whether or

23

not there is -- well, is there information that tells

24

you whether or not there is sufficient depth

25

underneath there that that mound can be reduced by an
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1

additional 15 or 20 feet by putting the tank further

2

under the ground, or into the ground?

3

MR. COCKLIN:

I do not have any information

4

that's been provided to me from an engineering

5

standpoint that would suggest whether there is a

6

specific reason that tank couldn't be lowered in

7

elevation rather than placed at the elevation they

8

started at.

9

expand on that as an option.

10

Perhaps the plant board's engineer could

MR. JACKSON:

Do you have any information

11

available to you that would tell us why, for example,

12

the berm is nonexistant in the proposed renovation of

13

the site?

14

MR. COCKLIN:

My understanding from the

15

proposed development plan is that there is still some

16

level of berm that they would have there, but the tank

17

is taller, so the berm would not go all the way up.

18

MR. JACKSON:

It would not cover?

19

MR. COCKLIN:

Correct.

20

MR. JACKSON:

Has all of the landscaping been

21
22

installed?
MR. COCKLIN:

The last time I visited the

23

site last week, it did not appear as though the

24

fencing and landscaping was installed.

25

MR. JACKSON:

Is there an opportunity for the
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1

planning commission to request that that process be

2

held in abeyance until the resolution of this item is

3

complete?

4

MR. COCKLIN:

5

could request that.

6

MR. LOGAN:

I would imagine the commission
I would defer to counsel about -Not at tonight's hearing.

7

here specifically on it.

8

proposal.

9

on dealing with landscaping or otherwise.

10

recommendation?

Okay.

gorilla.
MR. CHAIRMAN:

18

MR. CHAIRMAN:

19

MR. JACKSON:

24
25

Has to be based on findings.
Okay.
I have a few more, but I don't

think they're appropriate for staff.

21

23

I think he may be thinking

that.
MR. LOGAN:

22

But we can make that

You are like the 800 pound

17

20

That may be

I'm --

MR. LOGAN:

15
16

We are here on what the statute says, not

MR. JACKSON:

13
14

That's why I limited the

a recommendation after we make findings of fact.

11
12

We are

MR. CHAIRMAN:

So you're finished with

Mr. Eric?
MR. JACKSON:

I'm done with Eric.

someone else.
MR. CHAIRMAN:

Would any other --

If there's
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1

MS. CROSS:

I have --

2

MR. CHAIRMAN:

3

MS. CROSS:

Go ahead.

On page 2 of the staff report,

4

when it talks about the new tank will be 188 feet wide

5

and the dome approximately 43 feet tall, can you go

6

over that and help me understand the difference

7

between what will be visible of the new tank versus

8

what is visible of the old tank?

9
10
11

MR. COCKLIN:

So the difference -- and I'll

explain this over here as I do this.
The difference from the top of the wall of

12

the proposed new tank to the top of the existing tank,

13

which I think is --

14

MS. CROSS:

15
16
17

Is the wall of the new tank a

wall around the tank, or is it part of the tank?
MR. COCKLIN:

Well it's a wall and then that

half dome roof, roofs.

18

MS. CROSS:

19

MR. COCKLIN:

Okay.

Got you.

The difference between those

20

two elevations is just under three feet, 2.8 feet,

21

from that previous height to the top of the wall.

22

then another 28 feet from the top of the wall to the

23

top of dome.

24
25

MS. CROSS:

And

So it's essentially the dome part

of the new tank that will be visible, that --
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1

MR. COCKLIN:

And about three feet of wall.

2

MS. CROSS:

3

MR. CHAIRMAN:

4

MR. JACKSON:

Be more wall than that showing.

5

MR. COCKLIN:

Oh, the difference -- I'm

Yeah.

Okay.

No, that's not correct.

6

sorry.

There will be more wall than that visible.

7

The 2.8 feet is the difference between the current

8

top --

9

MS. CROSS:

10

Okay.

MR. COCKLIN:

-- which isn't necessarily

11

going to be the same level as the berm on the

12

proposed.

13

visible than that.

14

So, yeah, I misspoke.

MS. CROSS:

There will be more

Is this the source of your

15

assessment that it does not -- this project does not

16

contribute to neighborhood -- preservation of existing

17

neighborhoods?

18

MR. COCKLIN:

19

MS. CROSS:

20

MR. COCKLIN:

21

MS. CROSS:

22

MR. COCKLIN:

23

MR. CHAIRMAN:

24
25

Based upon the -The height.
-- increased height -Yeah.
-- and view?

I think that's in goal 6,

correct?
MR. COCKLIN:

Certainly.

I believe so.
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1
2

MR. CHAIRMAN:

Preserving existing

neighborhoods, goal number 6?

3

MS. CROSS:

4

MR. CHAIRMAN:

5

MS. CROSS:

6

MR. CHAIRMAN:

7

MS. CROSS:

8

MR. CHAIRMAN:

9

Any other questions from Eric at this point

10

Page 8 and 9.

Yeah.
Did that answer your question?

It did.
Okay.

Thank you.

in time?

11

All right.

12

Okay.

13

It is number 6.

Thank you.

At this point in time, we would like

to ask the applicant to present their case.

14

MR. LOGAN:

Mr. Chairman, I think we've -- on

15

behalf of the property owners that have signed up, we

16

would object.

17

defend their plan.

18

instruction outset.

19
20

I mean, they haven't signed up to
I thought that was your
So we object to that.

MR. CHAIRMAN:

They'll have the opportunity,

MR. BILLINGS:

Good afternoon.

sir.

21
22

Billings.

23

applicant, but I guess tonight I got the short straw

24

and I'm representing the applicant.

25

I'm the chief water engineer.

I'm David

I have with me Allen Smith.

I'm not the

Raise your hand,
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1

Allen.

2

distribution superintendent.

3

responsible for not only all of the water tanks in our

4

distribution area, but also all of the pipes and all

5

of the pump stations.

6

He's at the back of the room.

He's the water

He's the person that is

I also have with me from Strand Mr. Webber.

7

Can you raise your hand?

8

for this project, doing all of the intrinsic design.

9

He is the engineer of record

I came tonight to answer questions, if you

10

had any.

11

make sure that you received the finding of no

12

significant impact that was given to the plant board

13

today from department of energy or environment, and I

14

also brought with me the presentation that we gave to

15

the city commission, which all of the information that

16

we give to the city commission is pertinent.

17

I'll do my best to answer them.

I wanted to

There's a lot of information with regard to

18

some of the questions that you've had tonight, and

19

I'll be willing to go through that presentation if

20

it's so desired by this board.

21
22
23

MR. CHAIRMAN:

Would you-all choose see

that -- to see that presentation tonight?
MR. JACKSON:

Well, Mr. Chairman, I would

24

suggest to you that we receive whatever information

25

the plant board wishes us to have, and on the basis of
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1

that question and answer, we debate and deliberate and

2

come up with a --

3

MR. LOGAN:

I would submit that whatever the

4

applicant has needs to address the issues of the

5

comprehensive plan and not something else.

6

on a limited scope.

We're here

7

MR. CHAIRMAN:

Yes.

8

MR. BILLINGS:

I'm not a expert in the

9

comprehensive plan, so...

10
11

MR. LOGAN:

Do you have anyone to testify

with regard to the issues of the comprehensive plan?

12

MR. BILLINGS:

13

MR. JACKSON:

14

No.
Then I would say let's go with

what we got.

15

MR. CHAIRMAN:

We'll go with what we have,

17

MR. BILLINGS:

Okay.

18

MR. CHAIRMAN:

All right.

19

MR. JACKSON:

16

20

then.

some questions, don't we?

21

MR. CHAIRMAN:

22

MR. JACKSON:

23
24
25

I think we get to ask somebody

Uh-huh.
Who do we get to ask questions

to?
MR. CHAIRMAN:

Okay.

Is there anyone here

representing the comprehensive plan that would like
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1

to --

2

MS. CROSS:

You mean the plant board?

3

MR. CHAIRMAN:

4

MR. JACKSON:

Plant board.
Mr. Chairman, I think the

5

representative of the Frankfort Plant Board, the

6

engineer, or the guy that's supposed to be the expert

7

on water tanks should be available to answer questions

8

with regard to the plant board's submission.

9

can't answer the question, then we take whatever

10

If they

information we have and move forward.

11

MR. CHAIRMAN:

12

MR. JACKSON:

Mr. Billings?
Now, you know, legal counsel

13

may say that I'm incorrect.

14

MR. LOGAN:

15

MR. JACKSON:

16

You tuning me out, Mr. Logan?

17

MR. LOGAN:

About what, sir?
What I just said, sir.

I don't understand.

Would you

18

please tell me what you -- you're referring to, and

19

I'll be happy to give --

20

MR. JACKSON:

All I said to Mr. Chairman is

21

that Mr. Dillon [sic] brought the guy back there

22

that's the expert on water tanks, or the engineer,

23

should be able to answer any question that the

24

commission has, and the representative of the

25

opposition.

And if they don't -- can't answer the
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1

question, we take what we have and deliberate and move

2

on.

3
4

MR. LOGAN:

I think that's a fair

statement.

5

MR. BILLINGS:

Mr. Jackson, I am the chief

6

water engineer at the Frankfort Plant Board, and I'm

7

the project manager for this project, so...

8

MR. JACKSON:

9

MR. CHAIRMAN:

10
11
12
13

Okay.
Do you have a question for

him?
MR. JACKSON:

Yes, sir, I have a question for

either of the three of them.
I read in the report that the plant board is

14

proposing to install a nine million gallon tank in

15

place of the existing tank.

16

MS. CROSS:

17

MR. BILLINGS:

18

MR. JACKSON:

19

Seven, not nine.
No, sir.
So the nine -- the nine million

is the existing?

20

MR. BILLINGS:

21

MR. JACKSON:

22

MR. BILLINGS:

23

MR. JACKSON:

24

MR. BILLINGS:

25

MR. JACKSON:

9.2 -Okay.
-- is what is existing.
Well I round a lot, so -Okay.

I'll round with you.

The nine million, or the 9.2
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1

million, is the existing.

2
3

MR. BILLINGS:

We have two cells.

Each cell

up there is 4.6.

4

MR. JACKSON:

5

MR. BILLINGS:

Okay.
So our -- what our proposal

6

was is to eventually demolish both of those cells and

7

replace one of those existing cells with a new seven

8

million gallon tank.

That's all we need.

9

And for the foreseeable future, I don't think

10

any of us will be alive when that second seven million

11

gallon tank is needed.

12

MR. JACKSON:

13

MR. BILLINGS:

14

Okay.
Hopefully, okay?

We really

think it's the year 2060 or beyond --

15

MR. JACKSON:

Okay.

16

MR. BILLINGS:

17

So the plan occupies one of those basins with

-- based on our projections.

18

a seven million gallon tank, and it saves space for

19

another seven million gallon sister tank right next to

20

it.

21

smaller footprint than what's existing today.

22

Now both of those tanks have a significantly

They're a little bit taller at the sidewall,

23

and new tanks have a dome.

We looked at -- through

24

the process of all of this, we looked at three

25

different roof options:

A flat roof, which added
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1

$1.75 million to each tank; a full dome roof, which is

2

what has been proposed.

3

diameter.

4

185 feet, so the height of that dome at the apex would

5

be 18 and a half feet.

6

It's one-tenth of the

So what that means is the diameter is

There's also another option that was called a

7

half dome.

It was -- it's 1/16th of the diameter.

8

And I don't have the math in front of me, but it's --

9

would add approximately nine feet at the center of the

10

apex of the roof.

11

dollars, flat roof was an additional $1.75 million

12

dollar, and there's no additional for the one-tenth

13

dome, which is what has been proposed.

14

That was an additional half million

MR. JACKSON:

So the proposed tank, in terms

15

of how far down in the ground it's now going, can it

16

go further?

17
18

MR. BILLINGS:

No, sir.

That would not be --

that would -- I would recommend against that.

19

MR. JACKSON:

20

MR. BILLINGS:

Why?
The reason being, we have a

21

pump station across the route -- road from Tangelwood

22

Drive.

23

side of town.

24

problems, okay, because of its proximity to the pump

25

station.

It is the pump station that pumps to the west
It already today has low pressure
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1

If we to -- were to lower the tank, we run

2

into problems in two different areas:

3

the pressure at that pump station where we're already

4

having problems and habitation issues, and there is a

5

division of water ruling that says you cannot

6

completely bury a potable water tank.

7

We're reducing

So the dimensions about what we're talking

8

about, if you were to put it in the ground that far,

9

you would have no pressure at the pump station, or

10

even less than what you have today.

You have lower

11

pressures, and all of our system is designed to pump

12

to an elevation.

13

A elevation exists at the -- at the location

14

that it is now, so changing the elevation of the tank

15

very much one way or the other from where it is now

16

could have a drastic effect of all the pump stations

17

that pump to that, being the water treatment plant,

18

and all of the pump stations that pump from that tank,

19

and those are the ones that go east and west, okay?

20

MR. JACKSON:

21

MR. BILLINGS:

Okay.

Now --

And this is all explained in

22

the presentation that we gave to the city commission,

23

so if you have more detail, I would like to refer back

24

to that.

25

MR. JACKSON:

Okay.

Well you can refer back
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1

to that, but let me ask my next question.

2

MR. BILLINGS:

3

MR. JACKSON:

Okay.
Why can't technology assist

4

with the issue regarding pressure?

You got all kinds

5

of pumps out there that would help with that.

6

your comment, if I recall correctly, was that you

7

cannot completely bury the tank, which says to me that

8

there is an opportunity, an option, to bury it further

9

than what it is proposed so that, in accordance with

And

10

the comprehensive plan, you get to remain a good

11

neighbor to the neighborhoods that you were adjacent

12

to.

13

So I'm -- I am really trying to discover,

14

with your help, whether or not there is an opportunity

15

to go further down -- didn't say completely bury it,

16

but mitigate that with technology, which we know is

17

available that will help with the -- with regard to

18

the pressure needed in order to be able to service the

19

Franklin County community and its -- and your

20

customers.

21

MR. BILLINGS:

To change the hydraulics, the

22

overflow or the elevation of that tank significantly,

23

you would have to redesign the water treatment plant,

24

the pump stations at the water treatment plant.

25

MR. JACKSON:

Okay.
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1
2

MR. BILLINGS:

I have no idea what that would

cost, but those pump stations aren't cheap.

3

The pump stations that pump to the east and

4

to the west use the reservoir as the overflow, the

5

back pressure to those pump stations.

6

those pump stations are probably a million dollars

7

apiece.

8

much it has moved up or down, that you would have to

9

build new pump stations.

10

I would guess

So there's a good chance, depending on how

So, I mean, we're really confined to an

11

overflow elevation, and that's the water service in

12

the tank, for what we currently have, okay?

13

MR. JACKSON:

14

MR. BILLINGS:

Well let me -Really -- our design

15

constraints are really narrow.

And from what I

16

understand, the objection is based on the roof, okay,

17

the dome height.

18

doesn't serve any purpose to store water.

19

just -- so a -- perhaps a different roof profile --

There's no water up in there.

20

MR. JACKSON:

21

MR. BILLINGS:

22

MR. JACKSON:

That

That's

Well are you -- are you --- is what you're suggesting.
Are you suggesting that the

23

dome roof not be placed on the tank and a flat roof of

24

some kind be there?

25

MR. BILLINGS:

Our board decided -- we looked
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1

at all three options, and our board decided on the

2

one-tenth dome.

3

that this body would like to take up.

4

for our board, only to tell you that that decision has

5

been made at a previous board meeting.

6

Perhaps that might be a suggestion

MR. JACKSON:

I can't speak

Well politically you can't

7

answer the question that I would raise based on what

8

you just said, but if our recommendations can't be

9

implemented, why are you here?

10

MR. BILLINGS:

This is the first time, to my

11

knowledge, I've ever been here or -- I can't answer

12

your question.

13

MR. JACKSON:

Didn't think so.

14

So as the -- as the representative of the

15

applicant, we know that the primary objection is to

16

having a unsightly and humongous facility setting

17

adjacent to the homes that are closest to the site.

18

And while I haven't heard anyone object to the

19

renovations and the placement of the water tank but,

20

rather, the unsightliness that has been -- that is

21

being created as a result of the proposal of what to

22

replace it with.

23
24
25

You don't have any suggestions as to how that
can be accomplished?
MR. BILLINGS:

I thought that's what we were
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1

doing with the landscaping and the fencing that our

2

board has said that they would comply with.

3

MR. JACKSON:

But that doesn't change, in any

4

way, what -- what's being placed there.

It's an

5

attempt to hide what has been placed there.

6

has been placed there, but what is proposed to be

7

placed there.

8

is a solution that mitigates that to some extent such

9

that it's not an overbearing -- that's my word and no

Not what

And what we're, I presume, looking for

10

one else's -- an overbearing facility to those homes

11

that are adjacent to that site.

12

But let me ask a different question.

I'll

13

ask the question a different way.

14

you can stop me whenever you feel that I've gone too

15

far.

16

MR. CHAIRMAN:

17

MR. JACKSON:

And, Mr. Chairman,

I will.
Of the proposed tank that's in

18

your plan, how much of the capacity in that tank is

19

required to service the citizens of Franklin County as

20

opposed to capacity that would be used for persons

21

external to Franklin County.

22

MR. BILLINGS:

Be hard to segregate that, but

23

I can tell you that we consider all of our customers,

24

and --

25

MR. JACKSON:

I understand that.
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1

MR. BILLINGS:

We do.

And we look at each

2

customer based on the cost of service study

3

principles.

4

our city ratepayers and our county ratepayers, are

5

very fortunate that we sell water outside this

6

community because we help keep everybody's rates

7

lower.

And I can tell you that our ratepayers,

8

And back to your capacity question:

9

need seven million gallons of storage, okay?

10

MR. JACKSON:

We do

But does that seven million

11

gallons of storage need to come in a single tank, or

12

could it be a four million plus a three million, which

13

significantly lowers the dome?

14

MR. BILLINGS:

That capacity could come in

15

seven one million gallon tanks, but that's not the

16

least cost solution.

17

What the -- what staff has proposed and what

18

the board has approved is by far the most least cost

19

alternative to give us the seven million gallons

20

capacity that we need and also provide a space for

21

another tank in the future where it's the cheapest

22

place in Frankfort by a far margin, we're talking

23

$10 million or more margin, to put that capacity

24

somewhere else.

25

MR. LOGAN:

Mr. Chairman, the point of order,
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1

at the risk of stopping this debate:

We are here for

2

whether or not this applicant is going to address the

3

comprehensive plan issues and not the cost

4

effectiveness of a gallon of water, wherever it may be

5

placed.

6

MR. CHAIRMAN:

7

MR. JACKSON:

8

MR. CHAIRMAN:

With that in mind, please.

9

MR. BILLINGS:

Yes, sir.

10

MR. JACKSON:

Mr. Billings, proceed.
Mr. Chairman?

Yes, sir.

No, no, no.

I

11

don't -- I don't -- I'm not arguing with my legal

12

counsel.

13
14

MR. CHAIRMAN:

Talking about the cost of a

tank.

15

MR. JACKSON:

16

MR. CHAIRMAN:

17

MR. JACKSON:

18

MR. BILLINGS:

That's the person that -Yes.
-- keeps me out of trouble.
I am not a comprehensive plan

19

expert.

I've never read the comprehensive plan as --

20

it has never been an issue up to this point.

21

MR. CHAIRMAN:

22

UNIDENTIFIED SPEAKER:

23

MR. CHAIRMAN:

24

UNIDENTIFIED SPEAKER:

25

Okay.

Thank you.
Okay.

Mr. Chairman.

Yes, sir.
I think I'm on point,

but you can disagree with your former teacher and I
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1

won't give you any wrath or argument.

2

have two or three things to say.

But I guess I

3

I think I would -- and I hate to jump on our

4

new planner, but I think I would have been happier if

5

you-all had been more decisive in your findings of

6

fact than straddle the line.

7

that really disturbs me about this plan, and I

8

understand all that you've said earlier and the needs

9

and the cost and everything else.

10

But one of the things

But -- and this may be too strong, but we're

11

destroying the neighborhood, one that has been a

12

premier neighborhood in this town as long as I can

13

remember.

14
15

And that part disturbs me greatly.
THE CHAIRMAN:

Yes, and you're referencing

goal 6?

16

UNIDENTIFIED SPEAKER:

17

MR. CHAIRMAN:

18

it, the issue at hand.

19

appreciate that and respect my elder down there.

20
21
22
23
24
25

Yes.

Thank you for sticking with
Thank you very much.

Did you have a third point?

I

You had -- I

thought you had three.
UNIDENTIFIED SPEAKER:

Oh, I think I -- I --

I'm going -MR. CHAIRMAN:
to stop right there?

You better go.

You're going
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1

MR. JACKSON:

That's goal 6.

2

UNIDENTIFIED SPEAKER:

No, I didn't.

3

Mr. Logan would get after me on that one.

But I'm

4

going to -- I'm going to quit while I'm ahead.

5

MR. CHAIRMAN:

Okay.

Thank you very much.

6

MR. BILLINGS:

I would be remiss if I did not

7

pass on the fact.

8

reminded our other board, of the effort that staff has

9

gone through to make this new tank look as much as

10

I wanted to remind this board, I

reasonably possible as the old tanks.

11

We don't need -- the plant board does not

12

need the embankment up against the tank.

13

board does not need anything other than the elevation

14

and the structure and the location of where it's at.

15

The plant

The old tanks were partially buried, the new

16

tanks were partially buried, as much as reasonably

17

possible.

18

with less than three feet of the height of the

19

existing roof.

20

The height of the existing roof matches

We've gone, in my opinion, as far as we can

21

reasonably go trying to make it look like what exists

22

up there today.

23
24
25

MR. CHAIRMAN:

All right.

Thank you for your

comments, and -UNIDENTIFIED SPEAKER:

Mr. Chairman, one
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1

short question.

2

MR. CHAIRMAN:

Uh-huh.

3

UNIDENTIFIED SPEAKER:

Because I haven't

4

followed this maybe like I should because I didn't

5

think we would ever be dealing with it.

6
7

MR. CHAIRMAN:

taking care of it, didn't we?

8
9
10

We thought somebody else was

UNIDENTIFIED SPEAKER:

What was the vote at

the water plant, by the water plant board members, on
this proposal?

11

MR. BILLINGS:

To my knowledge, every vote --

12

and there has probably been three or four different

13

ones -- I believe every one of them have been

14

unanimous.

15

MR. CHAIRMAN:

16

MR. LOGAN:

17

Thank you.

Could we have an opportunity to

ask him some questions?

18
19

Okay.

MR. CHAIRMAN:
ready for.

20

Please.

Okay.

Yes, that's what I was getting

Thank you.

So we're going to have the opportunity

21

for questions from the audience.

That's next on our

22

agenda.

23

you or to our city planner as deemed necessary.

And those questions can be directed to either

24

Who signed up there, please?

25

THE CLERK:

Nathan Vansickle.

Who's first?
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1

MR. VANSICKLE:

I'm going to defer to

2

Mr. True for that at this particular time, if that's

3

okay with the commission.

4

THE CLERK:

Guthrie True was the second.

5

MR. CHAIRMAN:

6

MR. TRUE:

Okay.

Thank you, and I'm an attorney.

7

represent the property owners.

8

very few questions.

9
10

UNIDENTIFIED SPEAKER:

MR. CHAIRMAN:

MR. TRUE:

14

MR. CHAIRMAN:

15

MR. TRUE:

23

Thank you.

My questions are for Mr. Billings,

Mr. Billings, don't leave,

please.
MR. TRUE:

So he -- he's going to be recorded

also?

21
22

Would you -- yeah, we record

Sure.

MR. CHAIRMAN:

19
20

Have him come up to

so...

17
18

I've just got just a

this, so would you mind coming up, please?

13

16

I

the mic.

11
12

Mr. True?

MR. CHAIRMAN:
recorded.

Yes, he's going to be

He's coming back.
MR. BILLINGS:

24

my best to answer.

25

MR. TRUE:

I'll do my answers -- I'll try

Mr. Billings, you received, or the

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000097 of 000170

Page 40

1

plant board received, a copy of the staff report and

2

recommendation on this proposal; is that right?

3

MR. BILLINGS:

4

MR. TRUE:

Yes.

And you saw in there where the

5

staff's final recommendation was that the project did

6

not fully comply with the comprehensive plan; is that

7

right.

8

MR. BILLINGS:

9

MR. TRUE:

I have read the report.

And that's what it said, right?

10

That it did not fully comply with the comprehensive

11

plan?

12
13
14

MR. BILLINGS:

I believe that's what it

said.
MR. TRUE:

Did you come here today with any

15

authority to make any change in the plant board's

16

proposal to cause the proposal to fully comply with

17

the comprehensive plan?

18

MR. BILLINGS:

No, sir.

I came here tonight

19

to represent as best I could and to take any written

20

correspondence from this board back to consideration

21

to our board in accordance with the statute.

22
23

MR. TRUE:

Okay.

And I'm going to keep my

questions strictly to the comprehensive plan.

24

MR. CHAIRMAN:

25

MR. TRUE:

Thank you.

But these next questions do
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1

relate --

2

MR. CHAIRMAN:

Okay.

3

MR. TRUE:

4

You've made mention in your comments to the

-- to the comprehensive plan.

5

commission that there is a plan eventually for two

6

tanks on this site; is that right?

7

MR. BILLINGS:

8

MR. TRUE:

9

That is correct.

Each of them will be seven million

gallons; is that right?

10

MR. BILLINGS:

11

MR. TRUE:

That's the plan.

The current capacity up there in

12

two tanks, or two units, is 9.2 million gallons, or

13

two 4.6 million gallon tanks; is that right?

14

MR. BILLINGS:

15

MR. TRUE:

That is correct.

You're aware that the property

16

owners have conceded and proposed replacing those with

17

two 4.5 million gallon tanks; is that right?

18

MR. BILLINGS:

I thought it was 4.6.

19

MR. TRUE:

20

UNIDENTIFIED SPEAKER:

21

MR. TRUE:

22

You would agree with me that if the one,

Or I'm thinking 4 --

4.6.

4.6.

I stand corrected.

23

seven million gallon tank meets the city and county's

24

present needs, certainly two 4.5 million gallon tanks,

25

nine million gallons of water, would meet the city and
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1

the county's present and future needs; is that

2

right?

3

MR. BILLINGS:

4

MR. TRUE:

State your question again.

Yeah.

You've already told us that

5

seven million gallons is what you need to meet the

6

needs of the city and the county, right?

7

MR. BILLINGS:

8

MR. TRUE:

9

Correct.

That's what you currently

proposed.

10

MR. BILLINGS:

11

MR. TRUE:

Correct.

So certainly two 4.6 million

12

tanks, 9.2 million gallons, would meet those needs,

13

right?

14

MR. BILLINGS:

15

MR. TRUE:

16
17
18
19

It would over exceed, yeah.

It would be plenty for your needs;

is that right?
MR. BILLINGS:

It's more than enough that we

need currently.
MR. TRUE:

Now you mentioned that the second

20

tank, you didn't foresee it being that the plant board

21

needing it until 2060; is that -- that was your

22

testimony --

23

MR. BILLINGS:

24

MR. TRUE:

25

MR. BILLINGS:

Yes.

-- is that right?
Well we're not testifying, are
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1

we?

2

MR. TRUE:

3

MR. BILLINGS:

4

MR. TRUE:

5

THE CLERK:

6

MR. BILLINGS:

7

MR. TRUE:

8

MR. CHAIRMAN:

9
10

Yeah, I think you are.
Are we testifying?

No, I think you are.
It is a public -This is all new to me.

Well that -- now you know.
Excuse me.

Mr. Billings,

whether you realize it or not, everything you're
saying is becoming a matter of record tonight.

11

MR. BILLINGS:

That's fine.

12

MR. CHAIRMAN:

Thank you.

13

MR. TRUE:

So you mentioned that -- speak for

14

yourself, but none of us plan to be here in 2060.

15

Mr. Roach and I plan to still --

16

MR. ROACH:

17

MR. TRUE:

Yeah, right.
-- be here, but that neighborhood

18

is still going to be here hopefully in 2060; is that

19

right?

20

Right?

21

MR. BILLINGS:

22

MR. TRUE:

23

Yeah.

So we're not just talking

about us; we're talking about the future.

24
25

I would assume so.

That neighborhood is still going to be there,
right?

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000101 of 000170

Page 44

1

MR. BILLINGS:

It's just 40 years.

2

MR. TRUE:

3

Now let me ask you this:

Now I'll take that as a yes.
When you talk

4

about -- and this goes to the comprehensive plan --

5

when you talk about need, what do you mean by "need"?

6

The plant board is now not just using its

7

present water capacity to meet the needs of the

8

Franklin -- Frankfort and Franklin County, or at least

9

that portion of the county served by the Frankfort

10
11

plant board; isn't that right?
A lot of that water capacity is sold outside

12

the county to other municipalities and cities and

13

counties; is that right?

14

MR. BILLINGS:

15

MR. TRUE:

Absolutely.

All right.

So when you talk about

16

need, you are not talking about just the need of

17

Frankfort and Franklin County; you're talking about

18

the need of the entire customer base of the Frankfort

19

plant board; is that right?

20
21
22

MR. BILLINGS:

Yes, because we can't

segregate our customer base.
MR. TRUE:

So if the Frankfort plant board

23

continues its current business plan to create a larger

24

customer base, that may, in fact, create a need, from

25

your-all's perspective of that second tank, earlier
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1

than 2060; isn't that true?

2

MR. BILLINGS:

Everything is true.

3

MR. TRUE:

4

MR. CHAIRMAN:

Thank you, Mr. True.

5

MR. BILLINGS:

That's -- may I say something?

6

MR. CHAIRMAN:

Sure.

7

MR. BILLINGS:

I can stand up here and tell

Thank you.

Go ahead.

8

you that our projections are out to 2060.

9

know what our water -- what our water demands are

10

going to do.

We don't

We react to them.

11

When our water treatment plant was built, it

12

was built with a capacity of 18 million gallons a day

13

with the foresight that one of these days that we

14

would use that capacity, okay?

15

I can tell you the need for water storage

16

today is seven million gallons.

17

the future whether that's going up or going down.

18

can project it based on growth that it is going up

19

slightly.

20

I can't tell you in
I

Our plan, the plan that staff recommended and

21

the plan that our board has approved, meets those

22

needs today and saves space for additional tank in the

23

future if we don't need it, but importantly, if our

24

demands were to go down and we need less, we haven't

25

overbuilt, okay?
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1

MR. CHAIRMAN:

Okay.

2

MR. BILLINGS:

So the seven now, seven later

3

gives us the most operational flexibility to meet our

4

customer needs today and in the future, so...

5

MR. CHAIRMAN:

6

Okay.

7

We have a third person that's signed up

8

Just hang tight there.

there?

9

THE CLERK:

Lee Waterfield.

10

MR. CHAIRMAN:

11

Thank you.

12

Thank you.

No questions?

All right.

You may -- you may be seated,

then.

13

MR. BILLINGS:

Thank you.

14

MR. CHAIRMAN:

Thank you very much for your

15

comments.

16

Mr. True, thank you, sir.

17

MR. TRUE:

18

MR. CHAIRMAN:

Thank you.
Just by chance, is there

19

anyone else in the audience that wishes to speak?

20

so, we'll get you to sign in.

21

Sir, coming back to you?

22

MR. VANSICKLE:

23

MR. CHAIRMAN:

24
25

May I take my opportunity?
Yeah, we'll give you that

opportunity, since you signed up.
MR. VANSICKLE:

Thank you very much.

If
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1

MR. CHAIRMAN:

2

Be sure and state your name for the record,

3

please.

4

MR. VANSICKLE:

5

MR. CHAIRMAN:

6

Yes, sir.
Yes.

Yes, he's signed.

Yes,

yes.

7
8

Thank you for being here.

MR. VANSICKLE:

I've got a presentation for

the commission.

9

My name is Nathan Vansickle.

I am the

10

president of the Tangelwood Neighborhood Association,

11

and I've got a presentation that I'm going to go

12

through, and then I believe Mr. True will kind of

13

finalize our presentation to the commission this

14

evening.

15

I would like to start by saying thank you

16

very much for the opportunity to speak in front of

17

you.

18

as we're getting this pulled up, a little background

19

on this.

20

The neighborhood greatly appreciates that.

But

The neighborhood has been dealing with this

21

project since November of 2016 when the plant board

22

first started getting rolling with it, and we've --

23

many of my neighbors, you know, we've spent countless

24

hours at meetings, and whether it be the plant board

25

meetings, the city commission meetings, on this.
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1

This is extremely important to us.

We've

2

stayed extremely involved, and we have done everything

3

we can to try to meet a resolution on this outside of

4

seven million gallon tanks going in our neighborhood.

5

I would like to start off tonight and make

6

sure the commission is aware that this proposal that

7

we're looking at, although the plans that were

8

provided to you is a two-tank proposal from the plant

9

board.

Right here are two slides that were presented

10

to the board of directors on April 16th of 2018, four

11

months ago.

12

And the one on the left is obviously a design

13

print, and you can see to the far left, that is the

14

tank that has been represented in the set of plans

15

that you have.

16

future.

17

3D rendering.

18

that you have probably seen.

19

tank being shown on this 3D rendering.

And then on the right, you can see

That is the second tank.

20

You also know the

That, again, was in the staff report
You can see the second

When we start talking about a two tank

21

proposal, then, of course, the cost for those

22

increase.

23

now we're talking about somewhere in the replacement

24

cost between eight and $8.5 million in replacement

25

cost.

So when we're talking of those two tanks,

Not only does the cost increase, but the
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1

negative findings that were found by the staff, those

2

double because now we have two of them up there.

3

TNA concerns with the current proposal.

The

4

south tank is closer to Hay Avenue, and we're going

5

to -- we're going to go through and look at exactly

6

where Hay Avenue is.

7

to -- closer to Hay Avenue, it moves that tank closer

8

to an existing antenna tower, head-in building, and

9

satellite dishes that are already there.

The problem is when we move it

And when

10

they do that, we are not able to get our earthen berm

11

that covers up the sidewall on that tank.

12

The second one is a tank with roof design is

13

significantly higher, and that word, "significantly,"

14

is extremely important because we just heard that it's

15

just a little bit taller.

16

yesterday, it's just a little bit taller.

17

going to show you how significantly taller this plan

18

is.

19

And we heard in the paper
And I'm

Here's the current -- here's the current

20

reservoir.

I would like to start -- does this have

21

a -- does this have a red?

22

UNIDENTIFIED SPEAKER:

23

MR. VANSICKLE:

24

neighborhood.

25

Road.

Yes.

So this is a 3D map of our

This right here, this is Louisville

This is the primary entrance into the
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1

Tangelwood neighborhood.

2

Tangelwood Drive.

3

when we talk about the tank moving closer, this south

4

tank is going to move closer, down here closer to the

5

head-in building and these satellite dishes, to Hay

6

Avenue.

7

This right here is

This right here is Hay Avenue.

So

This right here is Reservoir Road, this road

8

here on the back is Owsley Avenue, and this is

9

Altamont Drive right here.

10

This is a picture of the current reservoir.

11

The reason why I put this in here is it's important to

12

note that right now, current reservoir, you can see

13

very limited amount of sidewall.

14

has a flat roof, so you don't see the dome at all.

15

And of course, it

The other thing that's important to note is

16

that as you look around this, is the sidewall that we

17

see is fairly consistent all the way around the

18

existing reservoir.

19

So 188 feet in diameter.

And I don't know if

20

you can recognize this from the sky, but this right

21

here is the building that we're sitting in right now

22

today.

23

Board administrative building, this is your firehouse,

24

this is the city hall, got a planning and zoning

25

building.

Right now.

This is the old Frankfort Plant
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1

If you measure all of those buildings

2

together from front corner to front corner, it comes

3

out right at 190 feet, two feet more than the tank.

4

This is a two-story building.

5

wall to tell you exactly how tall it is, but in

6

general, they will measure stories on buildings at ten

7

feet.

8
9

Now I didn't scale the

Again I am not suggesting that this is
exactly 20 feet, but it gives you a ballpark of where

10

we're at.

11

this is what this tank, one tank, is going to

12

represent, basically the entire width of this half

13

block, and it goes all the way back into the back

14

parking lot.

15

So if you look at this circle right here,

This right here is sheet 8 from the FPB water

16

storage improvement project.

17

note, is right now is what we see in sidewall is about

18

seven feet, okay?

19

of the new tank.

20

Right here is -- to

Again you see this is the outline

This right here, this is the top of the

21

existing reservoir, and this right here is the -- is

22

the bottom, the bottom of the existing reservoir.

23

you can tell right there, based off of -- based off of

24

these numbers, about seven feet is what we see all the

25

way around it.

So
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1
2

Again this is sheet 8.

We're just going to

pay a little attention to something else here.

3

So in order to protect the instructural

4

integrity -- constructual integrity, I'm sorry, of the

5

north basin while they build this tank, they're having

6

to move this new tank 15 foot closer to Hay Avenue.

7

When they do that, then you can tell right

8

here we lose 19 feet of earthen berm on the Hay Avenue

9

side.

10

So moving 15 foot is going to lose us 19 feet

on the Hay Avenue side.

11

So we talk about just a little bit higher,

12

okay?

13

black line right here?

14

is resembling about where the earthen berm, the grass,

15

will come up to -- the dirt will come up to.

16

on the Hay Avenue side.

17

Again this is sheet 8.

You see down here this

It's actually dark gray.

This

This is

This is on the back side, which would be

18

Owsley, Altamont.

19

it's going to be about 11 foot, I believe, of just to

20

the top of the actual tank itself.

21

This is going to be back side, and

But when you include the dome on the back

22

side, all right, the best possible visual impact that

23

we're going to have of this thing, we're looking at 29

24

and a half feet.

25

part on Hay Avenue, right here in the middle we're

As this tapers down to the lowest
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1

going to be somewhere around 37 and a half feet.

2

on the Hay Avenue side, we're at 46 and a half feet.

3

That's what we're looking at.

And

So when we

4

take this building, when we go back and look and think

5

about this half block right here, not only diameter

6

wise, width wise, are we going to have the full block,

7

but our neighbors on the Hay Avenue side, they're

8

going to have buildings stacked on top of each other.

9

This is a -- this is just a comparison.

10

current view obviously is what we see right now.

11

Again you can see that's about seven foot all the way

12

around.

13

the streets, Tangelwood Drive, Hay Avenue, Reservoir

14

Road, Owsley Avenue, Altamont Drive, Louisville Road.

15

The

The proposed views, those are based off of

Louisville Road is important because not only

16

is at the -- pretty much the -- you know, the main

17

entrance to our neighborhood, but it's also, on this

18

side of town, the best way of getting downtown.

19

what everybody's going to pass to get downtown and to

20

our state capital.

21

to see 20 -- 22 and a half to 30 and a half feet of

22

concrete.

23

It's

When they drive by, they're going

This right here, this is a presentation that

24

was given by Strand Associates.

25

given at the plant board in 2010.

I believe this was
This study was
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1

basically done to try to figure out how to move

2

forward with the reservoir.

3

You know, could it be repaired?

4

replaced?

5

Could it be replaced?
Did it need to be

And I'm not going to -- I don't feel the need

6

to go through all of it.

I wanted to show it to you.

7

The two slides that are most important are at the end,

8

they talk about the options, and one of the options

9

that Strand Associates gives to the plant board is to

10

replace with two 4.5 million gallon tanks.

11

recommendations, that was their recommendation, to

12

replace with those two tanks.

13

And on the

So the study that was done that the plant

14

board used to move forward with a new reservoir

15

suggested two 4.5 tanks.

16

day, we're going to get two sevens.

17

And now, at the end of the

This chart right here talks a little bit

18

about the demand.

Again this is from a presentation

19

to the board of directors on April 16, 2018.

20

demand talks about -- this uses the last 20 years,

21

from 1996 to 2016, for data.

22

because when we talk about demand and peak or trend,

23

that's what we're using in order to get -- that's what

24

they're using in order to talk about, you know, how

25

much water they'll need in the future, is -- are these

And this

And this is important
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1

kind of demand trends.

2

But the thing to point out here is when you

3

lose 20 years of it, in 1996, the average demand was

4

6.4 million gallons.

5

average increase of 1.267 million gallons of water.

6

But when you look at it from 2006 to 2016, that demand

7

goes from 7 -- 7.7 to 7.8.

8

difference.

9

In 2006, it was 7.7.

That's an

It's only 172,000

So why is that important?

That's important

10

because if you just looked at the last ten years,

11

instead of the last 20 years -- my apology, it

12

flattens this demand trend out significantly.

13

right here, we requested the data that it used to --

14

the plant board used to get those projections, and

15

this is a chart.

16

right here is -- again it's the exact same data.

17

know, we don't have all of the blue right here, but

18

it's the same data.

19

This

And the only thing that we're doing
You

And what we're doing here is projecting out

20

how long if we kept the existing capacity, okay, so

21

the 9.2 that we have up there, if we kept that

22

existing capacity, how long that would take before

23

the -- you know, Frankfort would have to worry about

24

additional water.

25

the thing, but that is 2125 right there, is that

And you cannot see this up here on
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1

number, over a hundred years.

2

So FPB water storage.

As we saw in that last

3

plan, in other locations around the city, as well as

4

maybe the county, they have 6.6 million gallons of

5

water storage.

In plant -- in Tangelwood right now,

6

they have 9.2.

That's a total of 15.8, which means

7

60 percent of the water storage that the plant board

8

has is housed in our neighborhood.

9

Now under the future gallons and the

10

proposal, you still have the 6.6 in other locations,

11

but now in Tangelwood you have 14 million gallons of

12

water.

13

70 percent of the FPB water storage for the plant

14

board.

15

And Tangelwood would basically house

The question is:

How much is enough?

How

16

much should one neighborhood have to bear.

17

the head-in building that was constructed, that is

18

basically the whole operation for their telecoms.

19

We've got all the satellite dishes.

20

clubhouse and everything else that's going on up

21

there.

22

for a public utility?

23

We have

We've got the

How much should one neighborhood have to bear

FPB water rates, there has been a lot of talk

24

about rates.

So this right here is pulled directly

25

from the FPB website.

Right now the water rates for
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1

somebody who lives inside the corporate city limits of

2

Frankfort is $5.55 per thousand gallons.

3

corporate city limits of Frankfort, Franklin County,

4

$6.49.

Outside the

5

Yeah, this is water rates continue.

6

Somewhere around 40 percent of the water

7

distribution is out of Franklin County.

8

percent of their total water distribution is outside

9

of Franklin County.

Again this is, again, from the

10

FPB website.

11

Scott, Henry, and Spencer.

12

So about 40

Talks about Woodford, Anderson, Shelby,

As of November 1, 2017, FPB wholesales this

13

water at $2.55 per 1,000 gallons per the -- that's per

14

the public service commission.

15

This right here is --

16

MR. ROACH:

17

And then you're saying we're paying $5 and

Excuse me.

18

something, and we're sending it to other counties

19

for --

20

MR. VANSICKLE:

$2.55

21

MR. ROACH:

22

MR. VANSICKLE:

23

This right here --

24

MR. JACKSON:

25

MR. VANSICKLE:

Okay.
Yes, sir.

That's in the report.
-- this is from the
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1

Georgetown Municipal Water and Sewer Service's

2

website.

3

of the customers in Scott County that the FPB sells

4

water to.

5

sure that it's not all the water that they distribute,

6

but they do buy water from FPB, at least partial of

7

it, for $2.55, and they sell it -- I'm sorry, this is

8

not showing up very well -- they sell it to their

9

customers for $4.80.

10

They are the -- one of the -- at least one

So they buy water from the FPB, and I'm

So our hometown utility company is charging

11

us $5.55 while it's selling to Scott County at $2.55,

12

and they're, in turn, turning around and selling it to

13

their customers for $4.80.

14

I mean, my question is:

Maybe we should have

15

Scott County pump that back to us and sell it to us

16

for $4.80.

Good.

Good.

17

The landscaping right here, this is sheet 12

18

from the water storage improvement, the plan set that

19

you have right now for this project.

20

sheet 12.

21

This is

This dotted line right here, and you can't

22

see that very well, this is representing as

23

landscaping that was done in the phase 1 of the

24

project, okay?

25

right here, this is L101, and this is the FPB

This is important because this sheet
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1
2

telecommunications head-in facility site and demo.
So this is the first set of plans that you

3

reviewed by planning and zoning.

4

came to the -- to the commission board, but it was

5

reviewed by the planning director at that time.

6

in this set of plans right here, and you can see this

7

dotted line right here around it, that was the phase 1

8

landscaping.

9

I do not believe it

So

And when -- during the initial mediation of

10

this, the city requested Inside Out, you know, a local

11

company here, design a landscaping plan for this site.

12

And when they did that, it included the landscaping

13

all the way down Tangelwood Avenue to the entrance.

14

Now when the plant board came back, when we

15

actually started working on this between the plant

16

board and the neighborhood, they said, you know:

17

we've got to make a change to this.

18

out this portion right here, because we're getting

19

ready to do this reservoir project, and we need to be

20

able to move dirt to that location.

21

Hey,

We've got to cut

So they removed that piece from the phase 1

22

landscape.

However they don't have it included in

23

their phase 2 landscaping.

24

is this, phase 2 represents this great big piece of

25

landscaping which goes all the way -- this is all the

So neither phase 1, which
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1

way down Tangelwood Drive right here to the front

2

entrance.

3

Good.

TNA's stance.

When we first started

4

on this, you know, TNA felt like this was really --

5

this was an industrial use situation.

6

tanks didn't need to go in our neighborhood.

7

revised that.

8
9

You know, water
We

After we started meeting with the plant
board, the options, you know, Mr. Billings talked

10

about the elevation, because of that elevation,

11

there's limited options inside Frankfort.

12

And based on that, we revised our stance, and

13

we came up with a stance that says:

14

an independent review, find that the current location

15

is in the best interest of the entire community.

16

TNA has agreed to not oppose a new reservoir in the

17

current location as long as the new reservoir does not

18

alter the current visual impact.

19

there's one take-away from my presentation, that 46

20

and a half feet certainly alters our visual impact.

21

In the results of

The

And I hope that

Now on July 19, 2018, the city of -- or the

22

city commission, I believe that letter was actually

23

dated June 27th, they sent a letter to both the

24

neighborhood as well as the plant board asking for

25

resolution, asking for us to come to a compromise
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1

before this went any further.

2

directive, they requested that the neighborhood submit

3

an alternate proposal.

4

And as part of that

So based on the city commission's wishes, we

5

did come up with a new alternate proposal.

6

our stance -- excuse me, we changed our stance again

7

to a new reservoir that consists of the immediate

8

construction of two 4.6 million gallon tanks -- that's

9

what we have up there now -- and with semi dome roof

10

We changed

options, okay?

11

That is drastically cheaper than a flat roof,

12

a flat roof option, not only to construct, but it's

13

also cheaper moving on because the maintenance on the

14

flat roof apparently is -- can be extremely costly on

15

a -- on a yearly basis.

16

So again this is in response to the -- sorry,

17

June 27, 2018 letter.

18

that we did that on July 19, 2018, and we still have

19

not heard a response to that proposal from the plant

20

board.

21

I would like to make a note

The last thing that I have to talk to you

22

about or show you, actually, are some renderings.

We

23

had an architectural firm out of Louisville put

24

together some renderings for us, and if it's okay with

25

you, I would like to show those.
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1

So the first one is what one of these seven

2

million gallon tanks is going to look like, and this

3

right here is Tangelwood, and this is Tangelwood

4

Drive.

5

Tangelwood would intersect with Hay Avenue.

6

So this is getting very close to where

The second one is from the corner of

7

Commonwealth and Reservoir, Reservoir Road.

8

one right here, this is an actual picture taken of

9

what it looks like right now.

10

is what we have right now.

11

looks like.

12
13
14
15
16
17
18

And this

This is what we -- this

This is exactly what it

This is for the -- the next one is the same
location with the one seven million gallon tank.
The next one is, again, for the same location
with the two seven million gallon tanks.
And the last one, again, the same location
and what it would look like with two of the 4.6 tanks.
Now those two 4.6 tanks right there, they do

19

have a flat roof.

20

represent a flat roof.

21

alternate proposal, you know, so we can live with a

22

half dome.

23

flat roof on those two 4.6s.

24
25

They do.

This picture does

And again, you know, our

But at the time this was done, this is the

That is all I have this evening.
questions that you may have for me?

Any

I'm not a lawyer,
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1

and I'm not an engineer, so please take that into

2

account, but I would be happy to answer any questions

3

that I can.

4
5

UNIDENTIFIED SPEAKER:

MR. CHAIRMAN:
matter.

8
9
10

He's hitting a home

run.

6
7

This --

I was going to say it didn't

You're recorded anyway.
So would you please make sure that a copy of

your presentation becomes a part of our record tonight
for future reference if needed?

11

MR. VANSICKLE:

I have -- I was -- that was

12

the last thing I was going to say.

I have a copy of

13

the presentation as well as all of the supporting

14

document -- documentation that I used during the

15

presentation.

16

MR. CHAIRMAN:

17

You can submit that electronically to us,

18

Thank you.

too, please.

19

Mr. True, did you have additional comments?

20

MR. TRUE:

I'll try to be brief and quick,

21

but I wanted to touch on specifically the staff report

22

in the comprehensive plan portion of our presentation.

23

I would like -- just picking up on one point that Nate

24

made and then Mr. Billings spoke to, this issue about

25

rates.
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1

And we've heard this comment, really over and

2

over and over again, that the sale outside the county

3

are a necessary and important ingredient, according to

4

the FPB, to keeping rates down for the citizens of

5

Frankfort and Franklin County.

6

I think when you see what we're paying in the

7

city and the county versus what it's being sold for

8

and then what other communities are then selling to

9

their customers, you see that the reality of the

10

situation is that the citizens of Frankfort -- and I

11

hope the State Journal's reporter, if they're here,

12

will sharpen their pencil on this point -- the reality

13

of it is, is that the people of Frankfort and Franklin

14

County are paying for an oversized system so that we

15

can sell to other communities.

16

the situation.

17
18
19

That's the reality of

So I just want to put an explanation point on
that.
To address the comprehensive plan directly,

20

been a lot of discussion here, to be quite honest with

21

you, Mr. Chairman and members of the commission.

22

think the first question that I -- or series of

23

questions I asked Mr. Billings really ends the

24

discussion.

25

I

The staff has found that this project is not
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1

in compliance with the comprehensive plan, and the

2

Frankfort Plant Board has come here tonight offering

3

nothing that would modify the project in any way to

4

make it comply with the comprehensive plan.

5

first rule of land use planning is, question number

6

one:

Since the

Does it comply with the comprehensive plan?

7

The answer to that is:

No.

And following

8

your mandate under KRS 100.324(4), I would

9

respectfully submit that the commission should make a

10

finding that this project is not in compliance with

11

the comprehensive plan and there has been no proposal

12

made to change or alter or mitigate the project in any

13

way so it can be brought into compliance with the

14

comprehensive plan, that that should be a primary

15

finding of the commission as a result of this evening.

16

I want to make one point as a matter for the

17

record.

18

but I want to be sure we're not viewed as waiving any

19

argument because we don't know where this is going.

20

And I don't mean this as criticism of anyone,

We would -- I would make the point that

21

KRS 100.324(4), it seems to me it is implied in that

22

statute that it would be the property owner that's

23

asking for the evaluation and recommendation of the

24

planning commission.

25

is the municipality, the City of Frankfort.

The property owner in this case
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1

The city commission, in reality, has not put

2

any proposal before this commission.

3

they've not asked this commission for a

4

recommendation, and they've not offered a development

5

plan.

6

and they are not the owners of the property.

7

They've not --

This is coming from the Frankfort Plant Board,

I was going to point out on page 2 of the

8

staff report, that there's reference, and it's really

9

referenced throughout the staff report, to a single

10

seven million gallon water tank.

11

point because it has been made over and over again.

12

I won't belabor the

In reality, this is a project for two seven

13

million gallon water tanks, and I think for the

14

planning commission, with all due respect, since you

15

are a planning commission not just about today but

16

about the future, it's of utmost concern to you

17

that -- should be, I would suggest, and respectfully

18

suggest, that it's really about a two tank proposal.

19

Now moving to page 6 of the report, which

20

gets into the goals, there are two goals of the

21

comprehensive plan that I think are not addressed at

22

all in the report.

23

with distinguishing town and country identity.

24

goal is to preserve and reinforce the distinction

25

between urban and rural areas of Franklin County.

One is goal number 2, which deals
The
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1

I would submit that in the spirit of that

2

goal and the policies underlying it is that there

3

should be a separation between the urban and the

4

industrial as well.

5

already, very regrettably, as Commissioner Jackson has

6

alluded to already, is an industrial site with the

7

head-in building and those dishes from outer space

8

that are already up there.

9

And what we have created up there

And this is going to be a further aggravation

10

and offense to goal number 2, so I would respectfully

11

submit that goal number 2 is not -- also not met in

12

this project.

13

The other goal that's not mentioned in the

14

staff report is goal 5, to protect environmental

15

health.

16

of the natural environment, including water, air,

17

land, and land quality by ordinance and by overlaying

18

plan.

19

That goal states:

To protect the integrity

Again it may not be an expressed policy

20

within that goal, but that goal also lends itself to

21

the issue, I think, of natural environment and green

22

space, even though since 1885 there have been two --

23

there have been a reservoir of some type up there.

24

You know, I grew up in this community, as

25

many of you did.

That has always been a lovely and
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1

desirable green space until the erection of the

2

head-in building and those dishes.

3

an attractive gateway to our community, and it has

4

already been disrupted and destroyed enough with that

5

development.

6

It has always been

This tank is a further offense to that.

You know, one of the things I want to point

7

out before I forget about it that we've heard, it has

8

kind of been an underlying theme by the plant board to

9

advance this project is, well there has been a

10

reservoir up there since 1885, so why could you

11

complain about this?

12

Well let me offer an analogy.

It's a --

13

that's a little bit like saying:

14

door to the local hardware store all of these years.

15

Why would you be concerned about them tearing it down

16

and putting up a Walmart?

17

completely different things and two completely

18

different scales.

19

Well you live next

It -- it's just two

Now picking up on page 6 of the report, I

20

wanted to touch on just a few things about the goals

21

that are addressed.

22

Goal number 1, grow by design, I wanted to

23

note that the two policies listed on page 7, policy

24

11, encourage developments to provide green space

25

within neighborhoods and linking neighborhoods and
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1

other appropriate sites.

I would submit that this

2

project does offense to that policy.

3

to develop green space.

4

very -- previously a very desirable green space.

It does nothing

In fact, it is demolishing a

5

Policy 12 on that same page, plan for public

6

services and facilities that adequately serve current

7

needs as well as demand generated by the additional

8

growth, as detailed above, and also the staff, in its

9

finding, at the top of the next page, addresses that

10

same issue where it talks about the project appears to

11

be meant to serve current water needs as well as

12

future water needs associated with growth.

13

I think the presentation that you've already

14

heard by Mr. Vansickle points out very -- very well,

15

as well as the testimony by Mr. Billings, that this is

16

not about the water needs of Frankfort and Franklin

17

County.

18

capacity for sales outside the county.

19

It is not about that.

It's about creating

Matter of fact, your comprehensive plan

20

projects very little growth, unfortunately, in

21

Franklin County.

22

water capacity that's up there, as the presentation

23

pointed out, meets the needs, the 9.2 million gallons

24

up there meets the needs for the next 100 years.

25

Projects very little growth.

The

There is no need to erect such an edifice as
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1

this in order to meet either current or future needs.

2

Goal number 3 is addressed on page 8 of the

3

report.

4

are not satisfied by this project.

5

To encourage the extension of public utilities and

6

public facilities capable of supporting rural

7

densities outside of the planned urban growth area.

8
9

There are two policies that I would suggest
One is number 3:

Again this is a project that is not needed to
meet the needs outside the planned urban growth area.

10

What is shocking is one of the maps -- I think it is

11

attached to the report.

12

report.

13

plan, to see how little of Franklin County's water

14

needs are satisfied by the Frankfort Plant Board.

15

It's on page 14 of the

There's a clearer copy in your comprehensive

It's shockingly -- shocking how little of the

16

water needs of rural Franklin County are met by the

17

Frankfort Plant Board.

18

other water providers.

19

They're served by other -- by

And policy number 5, I wanted to point out it

20

says:

Encourage development to occur in a manner

21

respective of emergency response and in compliance

22

with emergency preparedness plans.

23

a reservoir up there, and I realize the community, the

24

neighborhood, is agreeing to putting a reservoir of a

25

certain type back up there.

I realize we have

In a strict reading of
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1

this policy, you would never put a water supply up

2

there.

3

Under no circumstances could any kind of an

4

emergency plan or emergency preparedness would --

5

preparedness plan would you propose putting seven

6

million, nine million, 14 million gallons of water

7

adjacent to a neighborhood like that above your

8

capitol and your government buildings.

9

circumstances would you plan with that kind of a

10
11

Under no

concept in mind.
Goal number 6 deals with preserving existing

12

neighborhoods, and this is the goal:

13

stability, preservation, vitality of existing

14

residents or neighborhoods.

15

eviscerated by this project.

16

To promote

This goal is really

Particularly policy number 5, preserve

17

historic buildings and neighborhoods to maintain

18

community character, there -- this is a -- this is

19

a -- an intact neighborhood in our community as

20

Commissioner Roach noted.

21

has been there as long as I can remember, I consider

22

it in many respects a historic neighborhood.

23

the homes up there have a tremendous historic

24

appearance and quality to them.

25

I consider it -- because it

Many of

This project is totally inconsistent with
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1

that goal.

2

development to fit the character of existing

3

neighborhoods.

4

of an existing neighborhood.

5

and Capital Heights neighborhoods.

6

Goal number 6 is:

Encourage new

In no way does this meet the character
That is the Tangelwood

As a matter of fact, I would respectfully

7

submit that this -- in any other type of review, this

8

commission would be looking at this project as a

9

nonconforming use, and it would be -- looking at this

10

project as a proposed expansion of a nonconforming

11

use.

12

And with that kind of criteria in mind, I

13

don't think there's any way that this project would be

14

approved.

15

this particular goal number 6 because the staff does

16

find that this project in no way satisfies goal

17

number 6.

18

But I would commend the staff finding on

And then finally, goal number 7 deals with

19

enhancing community quality and character to promote

20

quality development that strengthens community

21

character and pride.

22

I would submit that policy number 4 is

23

violated.

There is a rural character to this area of

24

the City of Frankfort and in this community.

25

project is inconsistent with that goal -- that policy.

This
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1

Number 5, encourage the conversion of

2

overhead utilities to underground.

3

point here.

4

Let me make a

Your staff report notes that with regard to

5

the head-in building, one of the things the city

6

commission requested of the FPB was to bury utility

7

lines along the property boundary there so that

8

landscaping and screening could be provided more

9

effectively.

10
11

That has been ignored.

Those utilities

have not been buried.
And policy number 8 I think is also

12

implicated here:

13

recreational, and historic opportunities, including

14

those along the Kentucky River and its tributaries.

15

Identify and preserve unique park,

As I mentioned before, that area has

16

historically been recognized as very much a park area

17

for Frankfort and Franklin countians to enjoy.

18

already been disrupted significantly.

19

further inconsistent with that -- with that -- with

20

that policy.

21

It has

This project is

Again your staff finding, the only criticism

22

I would make of the staff finding is it does not note,

23

again, that really this is a two tank project, and I

24

would take issue with the finding -- the aspect of the

25

finding where they discuss improving the delivery of
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1

FPV -- FPB services to the community.

2

Again, as we'e noted at some length here,

3

this is not a project that is intended to meet the

4

need of Frankfort and Franklin countians.

5

Finally on the land use guidelines, I just

6

want to point out one thing quickly, on page 12.

7

Findings 1 and 3.

8

Both findings 1 and 3 make reference to the

9

fencing and the landscaping, and I want to point out

10

that we're doing an apples and oranges comparison when

11

you talk about this project with regard to the

12

mediation and agreement that was reached between the

13

Tangelwood community and the Frankfort Plant Board.

14

The mediation that dealt with landscaping and

15

screening was related to the head-in building.

16

what that was about.

17

screening that's been -- that's been done up there, to

18

the extent it has been done, was in an effort to

19

mitigate the disruption by the head-in building and

20

the dishes and the parking garage, which has now been

21

demolished and is a pile of rubble in the backyard of

22

some of these people.

23

That's

And so the landscaping and

So that is the landscaping we're talking

24

about.

We in no way would agree that what is on the

25

FPB's proposal with regard to this tank is in any way
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1

going to mitigate this project.

2

would be our position that it is not possible to

3

screen or landscape this seven million gallon water

4

tank that's going to increase -- I think your staff

5

report says it's going -- it's going to increase the

6

wall 21 feet higher than the visible wall is

7

presently.

8
9

Matter of fact, it

That's not possible to screen and landscape
that.

That -- I think probably no need to say

10

anything more along those -- along those lines.

11

So, again, to -- I'll conclude where I

12

started.

13

consistent with the comprehensive plan is a correct

14

finding.

15

The Frankfort Plant Board has offered nothing in the

16

way of an alternative plan or any mitigation that

17

brings the project into compliance.

18

I think the staff finding that this is not

We would urge you to adopt that finding.

We would respectfully submit one reason they

19

haven't done it is because you can't do it.

You can't

20

bring this proposal into compliance with the

21

comprehensive plan.

22

and a recommendation by this commission back to the

23

city commission that is not in compliance and cannot

24

be brought into compliance with the comprehensive

25

plan.

And we would ask for a finding
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1

Glad to answer any questions, and I

2

appreciate your time.

I apologize for being lengthy,

3

but this is an important issue to the -- to the

4

residents, and we want to be sure that we've got a

5

very complete record here.

6

MR. CHAIRMAN:

7

MR. TRUE:

8

MR. CHAIRMAN:

9
10

Mr. Vansickle.

Thank you.

Thank you.
Thank you, Mr. True and

And, Mr. Billings, thank you for

coming tonight and presenting for us as well.

11

Kind of wandered off there on the landscaping

12

again.

13

about comprehensive plan here tonight for this portion

14

of this, but thank you very much for your excellent

15

job of recapping everything for us.

16

Just to remind you that we're only talking

Okay.

So everyone has spoken, so at this

17

time I'm going to ask the commission for a motion

18

on --

19
20

MR. ROACH:

If I might?

Did you sign up,

Ms. Waterfield?

21

MS. WATERFIELD:

22

MR. CHAIRMAN:

23

Okay.

I don't think I need -Okay.

All right.

Thank you.

So I'm going to ask the commission for

24

a motion on whether the proposal is or is not in

25

conformance with the comprehensive plan.
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1

MR. JACKSON:

Mr. Chairman?

2

MR. CHAIRMAN:

3

MR. JACKSON:

Yes, sir.
I feel like I'm about to get

4

the target put right dead in the middle of my chest.

5

However --

6

MR. CHAIRMAN:

7

MR. JACKSON:

8

But I would offer the motion, based upon the

9

You just make the motion.
It's easy for you to say.

staff report and the subsequent presentations that

10

have been offered, that the proposal, as submitted,

11

does not comply with the comprehensive plan, and that

12

would be in accordance with policies contained within

13

goal number 1, goal 6, goal 7.

14

another one in there that I wasn't too familiar with,

15

but I want to identify at least those.

16

MR. CHAIRMAN:

17

Is that your second?

18

I would like to ask for a roll call vote,

19

Okay.

And I think staff had

Thank you.
Okay.

please.

20

THE CLERK:

Ms. Cross?

21

MS. CROSS:

Yes.

22

THE CLERK:

Mr. Jackson?

23

MR. JACKSON:

24

THE CLERK:

25

MR. NICHOL:

Yes.
Mr. Nichol?
Yes.
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1

THE CLERK:

Mr. Roach?

2

MR. ROACH:

Yes.

3

THE CLERK:

Mr. Terrell?

4

MR. TERRELL:

5

THE CLERK:

And Mr. Boggs?

6

MR. BOGGS:

Yes.

7

THE CLERK:

Motion carried.

8

MR. CHAIRMAN:

9
10

Yes.

operations that would make the plan more compatible.
MR. JACKSON:

12

MR. CHAIRMAN:

Okay.

Are we ready?

Yes, sir, if you're going to

make the motion.

14

MR. JACKSON:

15

MR. CHAIRMAN:

16

Now with that motion, I

would like to ask for a -- ask for recommendations on

11

13

Okay.

Well I'm going to -You seem to be the motion man

here.

17

MR. JACKSON:

Well I'm going to offer you

18

some findings, and I hope others who were paying

19

attention to this presentation will offer findings as

20

well.

21
22

To support that motion, I would offer the
following finding/recommendation.

23

Is that sufficient?

24

MR. LOGAN:

25

MR. JACKSON:

It's appropriate.
Okay.

In accordance with the
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1

comprehensive plan goal number 1, policy number 7,

2

that proposes that growth be based in projected

3

population growth, current housing stop, and

4

demographics, the plan presents that the tank size

5

should be -- we -- I'm recommending that the tank size

6

should be reduced to 4.6 million gallons times two,

7

meaning two tanks whenever the second tank is needed,

8

or less, which the plant board staff have agreed would

9

meet the water need for Franklin County up until year

10

2060, 2060.

11
12

MR. CHAIRMAN:

Okay.

That's recommendation

number 1.

13

MR. JACKSON:

14

I think we ought to vote on that one before

15

we go further.

16

shuffle.

17
18

That's number one.

I don't want it to get lost in the

MR. CHAIRMAN:

Would you like for him to read

the motion again, please?

19

UNIDENTIFIED SPEAKER:

20

MR. JACKSON:

Please.

The motion is -- the

21

recommendation is that the tank size in the proposal

22

should be reduced to 4.6 million gallons, or less,

23

times two, which the plant board staff has agreed

24

would meet the water need for Franklin County until

25

year 2060.
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1

MR. CHAIRMAN:

Thank you.

2

Do we have a second for that motion?

3

UNIDENTIFIED SPEAKER:

4

MR. CHAIRMAN:

5

Would you call a vote, please?

6

THE CLERK:

Ms. Cross?

7

MS. CROSS:

Yes.

8

THE CLERK:

Mr. Jackson?

9

MR. JACKSON:

Second.

Thank you, sir.

Yes.

10

THE CLERK:

11

MR. NICHOL:

12

THE CLERK:

Mr. Roach?

13

MR. ROACH:

Yes.

14

THE CLERK:

Mr. Terrell?

15

MR. TERRELL:

16

THE CLERK:

Mr. Boggs?

17

MR. BOGGS:

Yes.

18

THE CLERK:

Motion carried.

19

MR. CHAIRMAN:

20
21

Mr. Nichol?
Yes.

Yes.

Okay.

And another motion in

the form of a recommendation?
MR. JACKSON:

I would offer a second

22

recommendation as follows:

In accordance with the

23

comprehensive plan goal number 1, policy 11, that

24

encourages developments to provide green space within

25

the neighborhoods and link neighborhoods and other
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1

appropriate sites together, my recommendation is that

2

the tank size should be reduced to allow the approach

3

to the Tangelwood neighborhood to retain its natural

4

environment and historic neighborhood character.

5

MR. CHAIRMAN:

6

MS. CROSS:

7

MR. JACKSON:

Do I have --

Second.
I'm saying to you that the big

8

hill modifies, changes the approach to the

9

neighborhood.

10

MS. CROSS:

11

MR. CHAIRMAN:

12

Okay.

I'll second it.
Okay.

We have a second?

Call for a vote, please.

13

THE CLERK:

Ms. Cross?

14

MS. CROSS:

Yes.

15

THE CLERK:

Mr. Jackson?

16

MR. JACKSON:

17

THE CLERK:

18

MR. NICHOL:

19

THE CLERK:

Mr. Roach?

20

MR. ROACH:

Yes.

21

THE CLERK:

Mr. Terrell?

22

MR. TERRELL:

23

THE CLERK:

Mr. Boggs?

24

MR. BOGGS:

Yes.

25

THE CLERK:

Motion carried.

Yes.
Mr. Nichol?
Yes.

Yes.
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1

MR. CHAIRMAN:

2

recommendation motion?

3

MR. JACKSON:

4

MR. CHAIRMAN:

5

MR. JACKSON:

6

MR. CHAIRMAN:

7

MR. JACKSON:

Do you have another

I do have a third one.
Okay.
And then I've run out.
Okay.
The third one is in accordance

8

with the comprehensive plan goal number 6, policies 5

9

and 6, which directs us to preserve historic buildings

10

and neighborhoods, to maintain community character,

11

and to fit the character of existing neighborhoods.

12

And the recommendation is, or the finding is,

13

that the dimension and height of the proposed tanks

14

overshadow and depletes the green space available to

15

the Leewood -- not the Leewood -- to the -- to the

16

Tangelwood neighborhood and does not provide for

17

sufficient setback on the proposed development site.

18

MS. CROSS:

Second.

19

MR. CHAIRMAN:

20

Call the roll, please.

21

THE CLERK:

Ms. Cross?

22

MS. CROSS:

Yes.

23

THE CLERK:

Mr. Jackson?

24

MR. JACKSON:

25

THE CLERK:

Second by Ms. Cross.

Yes.
Mr. Nichol?
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1

MR. NICHOL:

Yes.

2

THE CLERK:

Mr. Roach?

3

MR. ROACH:

Yes.

4

THE CLERK:

Mr. Terrell?

5

MR. TERRELL:

6

THE CLERK:

Mr. Boggs?

7

MR. BOGGS:

Yes.

8

THE CLERK:

Motion carried.

9

MR. CHAIRMAN:

Yes.

Do any other commission

10

members have another recommendation in the form of a

11

motion?

12

Hearing none, then --

13

MR. JACKSON:

14

MR. CHAIRMAN:

15

MR. JACKSON:

If not, I didn't get -You got another one?
Well I didn't get a chance to

16

write this down, but I would encourage us to adopt the

17

staff finding --

18

MR. CHAIRMAN:

19

MR. JACKSON:

20

MS. CROSS:

21

MR. JACKSON:

22

MR. CHAIRMAN:

23

MR. JACKSON:

24
25

Okay.
-- under goal 6 --

Uh-huh.

Yes.

-- that is listed on page 9.
Page 9.
Staff did not tell us what we

needed to do in order to rectify that.
MS. CROSS:

I actually think that your
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1

recommendations on the others pretty much cover --

2

MR. JACKSON:

3

MR. CHAIRMAN:

4

MR. JACKSON:

5

MS. CROSS:

6

11

Okay.
And perhaps number -- goal 7's

MR. CHAIRMAN:

Ms. Cross, are you willing to

make a recommendation for goal number 7?

9
10

Yes.

staff recommendation.

7
8

Pick that one up as well?

MS. CROSS:

No, but I'm sure Mr. Jackson

does.
MR. CHAIRMAN:

Mr. Jackson, do you have

12

another motion in you tonight, or are you satisfied so

13

we can move on?

14
15
16
17
18
19

MR. JACKSON:

Well I think we need to vote on

whether or not we accept the staff finding on goal 6.
MR. CHAIRMAN:

recommendation or just accept -MR. ROACH:

You're talking about the two

staff findings on pages 9 and 10, correct?

20

MR. CHAIRMAN:

21

MS. CROSS:

22

MR. CHAIRMAN:

23

Are you going to do a

Just accept --

Just on nine right now.
Just accept the staff finding

for goal number 6 and goal number 7?

24

Yes?

25

MR. JACKSON:

Did we get a second?
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1

MR. CHAIRMAN:

2

MR. JACKSON:

3

MR. CHAIRMAN:

4

6

MR. CHAIRMAN:

I thought -It hasn't officially been

made, had it?

8

MR. JACKSON:

I thought Mr. Roach made the

motion that we do staff finding on page 9 and 10 on

10

the goal 6 and goal 7.

11

MR. CHAIRMAN:

12

MR. JACKSON:

13

You're going to make a motion?

The motion hasn't been made yet.
MR. JACKSON:

9

Is that what you're --

I will second it.

5

7

No.

Is that -- Mr. Roach -I will second that if that was

your motion, sir.

14

MR. ROACH:

That's correct.

15

MR. CHAIRMAN:

All right.

I just wanted to

16

be clear that somebody else made a motion and it's

17

seconded.

18

MR. JACKSON:

Okay.

I'll second.

19

MR. CHAIRMAN:

20

THE CLERK:

Ms. Cross?

21

MS. CROSS:

Yes.

22

THE CLERK:

Mr. Jackson?

23

MR. JACKSON:

24

THE CLERK:

25

MR. NICHOL:

Call the roll, please.

Yes.
Mr. Nichol?
Yes.
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1

THE CLERK:

Mr. Roach?

2

MR. ROACH:

Yes.

3

THE CLERK:

Mr. Terrell?

4

MR. TERRELL:

5

THE CLERK:

And Mr. Boggs?

6

MR. BOGGS:

Yes.

7

THE CLERK:

Motion carried.

8

If there be no further motions, then I would

9
10

like to have a motion to adjourn the special-called
meeting.

11
12

Yes.

MR. JACKSON:

Do we need one more?

can I --

13

MR. CHAIRMAN:

14

MR. JACKSON:

15

Can I --

You want one more?
May I ask a question of our

legal counsel?

16

MR. CHAIRMAN:

17

MR. JACKSON:

Sure.
The finding of noncompliance

18

and the supported findings of fact, is that sufficient

19

to remand this back to the city commission?

20

that --

21

MR. LOGAN:

22

MR. JACKSON:

23

MR. LOGAN:

24

reiterate:

25

it's in compliance.

Does

I will -- I will -Does that -I will -- wait a minute.

I will

You must make a determination of whether
You've done that.

Then you're
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1

supposed to make a suggestion for the way it -- for

2

the -- these things happening.

3

that your suggestions are full at this point, yes.

4

Then it has to be in writing provided to the body that

5

has referred to us for a decision.

If you are satisfied

6

Does that answer your question?

7

MR. JACKSON:

8

MR. CHAIRMAN:

9

Yes, sir.

Then I will accept your motion

to adjourn.

10

MR. JACKSON:

11

MR. CHAIRMAN:

12

All adjourned.

13

(Proceedings adjourned.)

14
15
16
17
18
19
20
21
22
23
24
25

Thank you.

Absolutely.
Thank you, sir.

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000145 of 000170

Page 88

to

Franklin Plant Board’s
Motion for Summary Judgment on Count II

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000146 of 000170

APPENDIX C

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000147 of 000170

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000148 of 000170

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000149 of 000170

to

Franklin Plant Board’s
Motion for Summary Judgment on Count II

38665450-FEAB-43B7-BA3C-B0787BD0D330 : 000150 of 000170

APPENDIX D

TO:

FRANKFORT-FRANKLIN COUNTY
PLANNING COMMISSION

FROM:

Eric Cockley, Director, Planning & Community Development

SUBJECT: In accordance with KRS 100.324 (4) Anna Marie Pavlik Rosen, Board Chair of the
Frankfort Electric and Water Plant Board, is requesting Project Review of the Water Tank
(Reservoir) replacement for property located at 98 Tanglewood Drive in Frankfort. KY. The
property is more particularly described as PVA Map# 062-20-19-001.00.
DATE:

August 1, 2018

MEETING DATE:

August 16, 2018

GENERAL INFORMATION
Applicant:

Anna Marie Pavlik Rosen
Board Chair
Frankfort Electric & Water Plant Board
151 Flynn Avenue
Frankfort, KY 40601

Request:
In accordance with KRS 100.324 (4) Anna Marie Pavlik Rosen, Board Chair of the
Frankfort Electric and Water Plant Board, is requesting Project Review of the Water Tank
(Reservoir) replacement for property located at 98 Tanglewood ❑rive in Frankfort. KY. The
property is more particularly described as PVA Map 062-20-19-001.00.
Location: 98 Tanglewood Drive
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REPORT AND RECOMMENDATION

Special Government (SG)

Applicable Regulations: KRS 100.324 (4) — Any proposal for acquisition ❑r disposition of
land for public facilities, or changes in the character, location, or extent of structures or land
for public facilities, excluding state and federal highways and public utilities and common
carriers by rail mentioned in this section, shall be referred to the commission to be reviewed
in light of its agreement with the comprehensive plan, and the commission shall, within sixty
(60) days from the date of its receipt, review the project and advise the referring body
whether the project is in accordance with the comprehensive plan. If it disapproves of the
project, it shall state the reasons for disapproval in writing and make suggestions for
changes which will, in its opinion, better accomplish the objectives ❑f the comprehensive
plan. No permit required for construction or occupancy of such public facilities shall be
issued until the expiration of the sixty (60) day period or until the planning commission
issues its report, whichever occurs first.
Proposal: The Frankfort Electric & Water Plant Board has submitted a Project proposal
for consideration and recommendation by the Planning Commission to remove the existing
reservoir at 98 Tanglewood Drive and to replace it with a single 7 million gallon water tank.
The new tank will be 188' wide and the top of the dome will be approximately 46' tall, with
height from adjacent grade to top of wall of 28'. The difference in height from the new top of
dome to the old tank top will be 21.3', although the difference between the top of wall of the
new resevoir vs the old tank top will be 2.8'. It should be noted that the new tank will not be
surrounded by an earthen berm as the existing reservoir is.

Existing Conditions
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Existing Zoning:
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The following is a chronological listing of activities regarding the Frankfort Plant Board's
actions to date, along with City Commission actions:

March 19, 2015 — Frankfort Plant Board transferred the parcel for the headend building and
parking garage to the Frankfort Plant Board Municipal Projects Corporation.
April 16, 2015 — Planning & Building Codes office issued a building permit to construct the
Head-End Building and Parking structure.
August 23, 2016 — Frankfort City Commission held a special meeting regarding the Plant
Board and required the following:
•
•
•
•
•

Remove parking structure but keep the generator
No bucket trucks or large commercial vehicles, except for emergencies or
construction
Landscape and fence the area per Inside Out Design, including the removed parking
area where practical
If the Frankfort Plant Board continues to develop on any city property in the future,
the FPB must gain approval of the Planning & Zoning Commission
Explore the possibility of burying the power line adjacent to the fence so that the
landscaping can be enhanced

May 11, 2018 — Building Permit for Demolition of parking garage and new fence and
landscaping issued by the Planning & Community Development office.
June 21, 2018 — Project Review application filed by the Frankfort Plant Board.

Project Review Analysis And Summary:
The Planning Commission's role as defined in statute is to review the project for
compliance with the Comprehensive Plan and advise to the referring body (City
Commission) whether the project is in accordance with the Comprehensive Plan. In the
event that the project is found to not be in compliance with the Comprehensive Plan the
Planning Commission shall give the reasons for this in writing including suggestions for
changes which will better accomplish the objectives of the Comprehensive Plan.
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Background Information:

Goals & Policies
Grow by ❑esign

Goal 1:

Growth in Frankfort/Franklin County will be responsibly designed, planned and managed to
create a sustainable community that provides for a qualify lifestyle for all residents of
Frankfort and Franklin County. Future growth will be based on a long-term vision for our
community, public service availability, the suitability of land for development and a thorough
understanding of the cultural and ecological features of the area. Among other things,
decisions on future growth should be considered with awareness for energy conservation,
the public need for greenspace and walkability and the need for ties to historic resources,
tourism opportunities, and the Kentucky River, including its tributaries.
Policies:

1.

Recognize that growth is healthy and necessary, but that growth
should be managed pursuant to the community's Comprehensive
Plan.

2.

Approve new development only when the public facilities and public
services needed to serve the development will be available.

3.

Develop standards that require the developer to provide for the
increased costs in providing public services for the new
development as appropriate. The public services may include, but
not be limited to, water, sewer, schools, transportation, emergency
services, and parks as appropriate.

Provide a level of public service in rural areas that complements the
rural settings.

5.

Continue the enforcement of stormwater regulations to minimize
runoff from new developments.

6.

Provide overlays within the city and county that identify aspects of
the landscape that are of cultural, ecological and historical
significance (for example, mature woodlands, old railroad tracks,
stone walls, historic buildings, wetlands, steep slopes, etc.).
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Comprehensive Plan

Develop an urban growth plan with designated growth areas that
can accommodate new moderate- and high- density housing units.
The size and location of the growth areas should be based on
projected population growth, current housing stock and
demographics.

8.

Encourage developments that provide a mix of uses such as
affordable
housing,
commercial
different
housing
types,
establishments, restaurants, recreational areas and open space that
will encourage the development of a sense of place.

9.

Encourage the redevelopment of brownfield and grayfield properties
and the reuse of vacant/underutilized existing industrial or
commercial buildings.

10.

Recognize the
transportation.

11.

greenspace
within
developments
to
provide
Encourage
neighborhoods and linking neighborhoods and other appropriate
sites together.

12.

Plan for public services and facilities that adequately serve current
needs as well as demand generated by the additional growth as
detailed above.

need

for energy

conservation

in modes

of

Staff Finding: Positive: Policies #2 and #12 appear to support this request.
Based on comments from the TRT facilities appear to be available to support the
request, and the project appears to be meant to serve current water needs as well as
future water needs associated with growth.
Goal 3:

Use Infrastructure as a Planning Tool

Utilize the provision of infrastructure in supporting and influencing growth into areas most
suitable for development.
Policies:
I.

2.

Develop a Capital Improvements Plan as a means of coordinating
and
services/utilities;
infrastructure
improvements,
public
development, including pedestrian ways, bikeways, public transit, etc.
Direct development into areas within or in close proximity to the
existing infrastructure service areas.
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7.

Encourage the extension of public utilities and public facilities
capable of supporting rural densities outside of the planned urban
growth area.

4.

Plan and build a safe and efficient transportation system, through
access management, required roadway interconnections, traffic
systems management, development impact analysis, transit,
sidewalks and bicycle facilities.
Encourage development to occur in a manner respective of
emergency response and in compliance with emergency
preparedness plans.
Encourage the development of a county-wide bicycle and pedestrian
master plan.

5.

6.

Staff Finding: Positive. Policy #2 and #5 appear to support this request.
This reservoir project will be located in the same location as the existing reservoir
within the developed urban area of Frankfort.

Preserving Existing Neighborhoods

Goal 6:

Promote the stability, preservation and vitality of existing residential neighborhoods,
Policies:

1.
2.
3.
4.
5.
6.
7.

8.

In existing neighborhoods, encourage the retention of product and
service providers.
Establish programs to stabilize, improve, and revitalize existing
neighborhoods.
Promote maintenance of existing structures and provide incentives for
the rehabilitation of deteriorating structures.
Encourage appropriate infill housing as a tool to preserve
neighborhoods.
Preserve historic buildings and neighborhoods to maintain community
character.
Encourage new development to fit the character of existing
neighborhoods.
Encourage appropriate mixed use development in existing
neighborhoods to promote energy conservation and more walkable
neighborhoods.
Encourage the preservation of the existing rural villages in Franklin
County.
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3.

Enhance Community Quality And Character

Goal 7:

Promote quality development that strengthens community character and pride.
Policies:
Identify all quadrants of the 1-64 interchanges as Regional Retail
1.
Center.
Support and enhance the rural gateways into the community by
2.
preserving their natural scenic beauty.
Improve standards for site design — including trees and other
3.
landscaping, access management, signage, and other design
components.
4.
Preserve rural character, where appropriate.
Encourage the conversion of overhead utilities to underground.
5.
6.
Encourage small area overlay plans for high priority areas, including
for Holmes Street, Second Street, East Main Street, Versailles Road,
Benson Valley, Bridgeport, Beilpoint, Peaks Mill, Louisville Road, and
US 127 North and South Corridors.
Develop flexible tools for alternative rural development, such as cluster
7.
development, that preserves rural character.

8.

Identify and preserve unique park, recreational, and historic
opportunities including those along the Kentucky River and its
tributaries.

9.

Continue to provide adequate and improved community services such
as schools, police and fire protection, and parks and recreational
opportunities that serve existing and planned growth.
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Negative. Policy #1 would appear to support the request.
Staff Finding:
However, the top of the dome of the proposed new Water Tank will be just over 21'
higher than the existing reservoir and will be located closer to the Tanglewood and
Capital Heights neighborhoods than the existing reservoir structure. It should be
noted that the existing reservoir was placed on this site in approximately 1885 with
an original capacity of 6.5 million gallons, and subsequently renovatedIadded on
in1962 to its current configuration 9.2 million gallons (according to FPB staff). In
short, while the enlargement ❑f a large structure like a water tank would generally
not be the ideal neighbor for a residential neighborhood, the existing reservoir and
surrounding compound have been neighbors of this neighborhood for a very long
time. In staff's opinion regardless of how long the current structure has been
coinciding with the neighborhood, the addition of equipment and a taller, more
visible water tank is not the most effective way to "Promote the stability,
preservation and vitality of existing residential neighborhoods."

Promote public art and encourage community art activities.

Staff Finding:
Negative. The project will provide extensive landscaping
associated with the construction per the results of mediation, which will help
community character. However, the new location of the water tank will be more
intrusive into the residential neighborhoods surrounding the site. It should be noted
that the City Commission asked the Plant Board to consider installing underground
utilities along the residential property line but the current design does not include
the overhead lines being relocated underground. Much like the previous goal, it does
not appear that while the project may serve to attempt to improve the delivery of FPB
services to the community it does not directly contribute to enhancing community
quality and character.

Section 4

Land Use Plan

The purpose of a Land Use Plan is to provide guidance for decision making regarding new
development as well as redevelopment. It has been common practice in the past to assign
each property in the community with a very specific land use (i.e. single-family detached
residential, professional office, light industrial, etc.). While this type of plan provides a very
clear definition of how each property should be used, it does not provide a lot of flexibility
where special circumstances exist nor does it provide guidance about the character and
style of development. This plan recognizes that zoning is the more appropriate tool suited
for property-specific regulations and that the land use plan, as part of a total
comprehensive plan, provides a realistic, yet flexible, interpretation of the goals and
objectives as applied to growth in the community.
The following section of the Land Use Plan summarizes several ''land use concepts" as
applied to Frankfort and Franklin County in the Land Use Plan Map. This map was created
based on community input, guidance from the goals and policies, planned public
improvements, existing land uses, development constraints, and previous development
trends. For each of the land use concepts, there are a series of development guidelines
that can serve as a checklist when a development or redevelopment project is being
considered. The updated 2020 Future Land Use Map can be found in Exhibit 6, in the List
of Exhibits in Section 8 of this document, followed by an enlarged map of the Urbanized are
in Exhibit 7.
The Land Use Plan Map from the 2001 version of this document channeled growth in some
ways, while providing an adequate amount of land to accommodate anticipated growth.
That map provided approximately 2,300 acres of new suburban residential uses, nearly 6
times the anticipated demand for residential growth of 400 acres. In terms of nonresidential uses there were approximately 950 acres of commercial, office, and industrial
uses which accounted for nearly 4 times the projected demand of 275 acres of growth. The
scope of the 2010 update did not include a complete market analysis of land demand and
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10.

Land Use Plan Map Future Land Use Designation of the Subject Property:
Special Public Use
These uses include public schools, fire stations, libraries, government agencies, etc. that
are located throughout the community. These uses provide amenities to local residents that
are service oriented. Where possible the County/City should plan for future community
facilities, including schools and locate them in areas where they are easily accessed by
residents through sidewalks and clear signage. If reuse of these lands becomes an issue,
the Planning Commission should consider the land use of the surrounding area as well as
the future land use designation of the surrounding area in their decision making process.
(KSU, airport, Nat. Guard, Frankfort Cemetery, Greenhill Cemetery would be some
examples of uses in this category.)
Land Use Guidelines:
The primary land use in these areas should be public uses including, but not limited
to schools, government buildings, etc. This includes properties that are being held for the
future expansion of these public uses.
Residential uses and nonresidential uses should be discouraged in these special
public use areas.
General Development Guidelines

1. Expansion of existing public/semi-public uses should be allowed where there
will be minimal impact on surrounding residential uses.
Staff Finding:
Negative. The replacement water tank will have a
negative visual impact on the surrounding residential uses. However
mediation has resulted in the proposed placement of much more
visually pleasing fencing and landscaping.
2. Where infill development occurs, the density and character of the
development should reflect the existing uses that surround the proposed site.
Staff Finding:
NIA. While the project involves the redeveloping of a
portion of the site with a new reservoir this is not an example of a
completely new infill development of a new or different land use than
what was already on site.
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supply, but those factors were taken into consideration when the 2001 map was revised for
this update.

Staff Finding:
Positive.
The adjacent neighborhood and the
applicant have engaged in mediation in regard to the landscaping and
fencing and have reached an agreement.
4, Interconnectivity to adjoining neighborhoods and developments should be a
priority for any uses within this land use category,
Staff Finding:
Section 6:

NIA

Community Facilities Plan

Everyone in the community would agree that growth impacts every aspect of the
community. To ask the average resident the pros and cons of development would result
most likely in a long list of negatives including overcrowded schools, costly public utilities,
the lack of parks and numerous other ill effects. However, when the impact on various
community facilities is addressed as part of a comprehensive plan, it is much easier to
address the problem and plan solutions in advance of the growth. Fortunately for both the
City and the County, many of the community facilities have well-established records of
planning for the future and have set up their own institutional planning efforts.
The following sections provide a summary assessment of various community facilities,
including in some instances, policy recommendations intended to help ensure that the
goals and policies of this plan are met. Some of the information and verbiage is taken,
where appropriate, from the 2001 Frankfort/Franklin County Comprehensive Plan.

Water Supply and System
Much of Franklin County is served with public water service, although some of the more
rural or rugged areas of the county are not yet completely served. Currently only the
extreme northwestern and northeastern areas of the county are without public water
service. A 42-inch water transmission line from Pool #3 of the Kentucky River that will
supply up to 20 million gallons of potable water per day to Fayette County/Kentucky
American Water's current service area has been constructed in northeastern Franklin
County by Kentucky American Water. (See map, exhibit 18). Currently, only emergency
service in the form of fire hydrants provides water to Franklin County from the pipeline. The
option of obtaining water from Louisville has been discussed by local officials.
The primary source of treated water for distribution in Frankfort and Franklin County is the
Frankfort Plant Board (FPB). The current water treatment plant has the capacity to treat 18
million gallons of water per day. Peak demand for treated water is currently 14 million
gallons per day with average demand well below that number. The FPB continually
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3. Larger sites with extra landscaping and buffer strips should be used in areas
adjacent to residential uses to provide a transitional area.

While the FPB provides water service to the central portion of the county including the City
of Frankfort, five rural water providers including the Elkhorn, Farmdale, North Shelby Water
Company, Peaks Mill, and U.S. 60 Water Providers provide water to outlying portions of
Franklin County, as illustrated on Exhibit 19, Franklin County Water Service Areas Map. As
growth continues, the rural providers, with limited financial and technical resources, will be
pressed to provide water service at the level currently provided. This plan recommends that
opportunities for consolidation of water service providers be examined and pursued as
practicably possible. Provision of water service, by capacity, should be examined as a
planning tool. Water service should be made available to all residents of Franklin County.
However, lines should be sized to accommodate or encourage only that land use type and
intensity recommended by this plan.
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monitors the demand and capacity of the existing system in order to assess what
improvements will be required over the next five years.

Based on the information provided and Staff's analysis of the project in regards to
its conformance to the Comprehensive Plan Staff is recommending to the Planning
Commission that the project does not entirely conform to all of the Comprehensive
Plan.

Rendering of the View from Louisville Road/Tanglewood Drive Entrance

Rendering of the View from Tanglewood Drive
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Staff Finding:
Positive. The replacement water tank and additional capacity
serves to continue providing Frankfort residents with water service which would
appear to be in line with the language of this section.

Rendering of the View From Reservoir Road
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