
V I R G I N I A : 

IN THE OFFICE OF THE ATTORNEY GENERAL 
OFFICE OF CIVIL RIGHTS 

 

 

In re:  Hear Our Voices, Inc.,  
Trevor and Vivian Chaplick, and  
James and Sheila Bingham, 

   Petitioners. 

2023-______________ 
 

 

COMPLAINT 

1. Petitioners file this Complaint pursuant to the Virginia Human Rights 

Act (“VHRA”), Va. Code Ann. § 2.2-3900 et seq., to request that the Office of Civil 

Rights of the Office of the Attorney General of Virginia investigate and prevent (i) 

deeply-rooted and long-standing practices of discrimination by the Virginia 

Department of Education (“VDOE”) and the Fairfax County School Board 

(“FCSB”) against disabled children in Fairfax County and across Virginia, a 

protected class under the VHRA; and (ii) widespread and significant violations by 

VDOE and FCSB of the federal and state civil rights of Virginia’s disabled children 

and their families.  Given the profound public interest in the subject matter of this 

Complaint, Petitioners specifically tender this Complaint as a public and non-

confidential filing, and further request that the Office of Civil Rights make its 

investigation and further proceedings public, consistent with the limited 

confidentiality obligations placed upon the Office of Civil Rights by Va. Code Ann. 
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§ 2.2-523(A), which requires only that the Office of Civil Rights “not make public, 

prior to a public hearing pursuant to § 2.2-520, investigative notes and other 

correspondence and information furnished to the Office in confidence with respect 

to an investigation or conciliation process involving an alleged unlawful 

discriminatory practice.” 

2. It is the policy of the Commonwealth of Virginia to provide for equal 

opportunities throughout the Commonwealth to all its citizens, regardless of race, 

color, religion, national origin, sex, pregnancy, childbirth or related medical 

conditions, age, sexual orientation, gender identity, disability, familial status, marital 

status, or status as a veteran and, to that end, to prohibit discriminatory practices 

with respect to employment, places of public accommodation, including 

educational institutions, and real estate transactions by any person or group of 

persons, including state and local law-enforcement agencies, in order that the peace, 

health, safety, prosperity, and general welfare of all the inhabitants of the 

Commonwealth be protected and ensured.  Va. Code Ann. § 2.2-520(A) (emphases 

added). 

3. The VHRA provides that conduct that violates any Virginia or federal 

statute or regulation governing discrimination on the basis of race, color, religion, 

sex, sexual orientation, gender identity, marital status, pregnancy, childbirth or 

related medical conditions including lactation, age, military status, disability, or 
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national origin is an unlawful discriminatory practice.  Va. Code Ann. § 2.2-3902.  

And the Virginia General Assembly has directed that the provisions of the VHRA 

shall be construed liberally for the accomplishment of its policies.  Id.  

4. On information and belief, for decades, and continuing to the present 

day, VDOE has discriminated against the disabled by knowingly failing to comply 

with its obligations under the Virginia Constitution and under federal law to protect 

the educational and civil rights of disabled children throughout Virginia including 

by facilitating and failing to prevent the deprivation of such rights by the FCSB, the 

governing body of the single largest school system in Virginia.  Specifically, VDOE 

oversees a systemically defective educational system that is designed to obstruct, 

delay and ultimately prevent families with disabled children from receiving and 

vindicating their educational rights – rights guaranteed to them under the Virginia 

Constitution and federal law.  Because the VDOE and FCSB have treated disabled 

children unfairly relative to children without disabilities in relation to fundamental 

educational rights, VDOE and FCSB have engaged in unconstitutional 

discrimination against such disabled children. 

5. Petitioners have described these acts of discrimination and violations 

of law in painstaking detail in the Amended Complaint filed in D.C. et al. v. VDOE, 

et al., Case No. 22-cv-1070-MSN-IDD (E.D. VA) (ECF No. 43), attached hereto as 
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Exhibit D and incorporated by reference.0F

1  These allegations include curating and 

maintaining a roster of hearing officers, the majority of whom have never ruled in 

favor of a disabled child in a due process hearing brought under the IDEA in two 

decades.  In Northern Virginia, the situation is shockingly even worse with over 80% 

of the hearing officers having never ruled for a disabled child in the last decade.  The 

allegations set forth in the Amended Complaint are based in significant part on 

previously unpublished documents received pursuant to requests under the Virginia 

Freedom of Information Act as well as the actual experiences of many families of 

disabled children in Virginia who have come forward. 

6. VDOE and FCSB have been depriving disabled children of their federal 

and civil rights for decades.  VDOE and FCSB have done so despite multiple 

investigations and findings of violations by the U.S. Department of Education 

(“USDOE”), violations that continue to this day.  For example, the USDOE 

announced on November 30, 2022 (“USDOE 2022 Report”) that it had identified 

widespread violations of the IDEA by FCSB during the pandemic that must be 

remedied by the delivery of compensatory services.  Attached hereto as Exhibit A is 

 
1 To the extent that the allegations in Exhibit D concern the injustices suffered by the 
Chaplick and Bingham families, they are incorporated herein based on personal 
knowledge of each family.  Otherwise, they are incorporated based on investigation, 
information, and belief.   
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the USDOE 2022 Report documenting the findings of its nearly two-year 

investigation of FCSB.   

7. In January and February of 2023, the USDOE reemphasized its long-

standing findings that VDOE has continuously failed for years to adequately oversee 

its school districts.  The USDOE has expressed significant concern over Virginia’s 

failure to adequately supervise its school systems including, but not limited to, 

failures with respect to monitoring, due process, and policies and procedures 

governing independent educational evaluations (“IEEs”).  Attached hereto as 

Exhibits B-1, B-2 and B-3 are the most recent letters from the USDOE to VDOE 

documenting the USDOE’s findings and warnings concerning legal violations.  In 

fact, VDOE’s violations and failed oversight have been so widespread and long-

standing that the USDOE threatened to both restrict federal funding and potentially 

downgrade its rating of Virginia under the IDEA.  See Exhibit B-1 (“However, please 

note that the noncompliance first identified in OSEP’s monitoring report and follow-

up letters include items that represent longstanding required correction. If VDOE is 

unable to demonstrate full compliance with the IDEA requirements identified in 

OSEP’s monitoring report, this could result in the imposition of Specific Conditions 

on VDOE’s IDEA Part B grant award and could affect VDOE’s determination under 

section 616(d) of IDEA.” (emphasis added)). 
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8. The violations identified by the USDOE have been so extensive, and 

consequently the discrimination against the disabled community is so acute, that 

disabled families could be in jeopardy of losing the benefit of critically needed 

federal funding.  Aside from the basic injustice of discrimination against the 

disabled, the Virginia Attorney General and its Office of Civil Rights must step in to 

investigate VDOE and FCSB, to ensure disabled students rights and to prevent the 

imminent loss of up to thirteen billion dollars annually in federal funds that are 

awarded to Virginia under the IDEA.  Attached hereto as Exhibit C is the letter dated 

July 1, 2022 from the USDOE approving Virginia’s application for funds in 2022 

under Part B of the IDEA. 

9.   The problems found by the USDOE have also been investigated and 

confirmed in a report prepared by the Joint Legislative Audit and Review 

Commission, the agency authorized by the Virginia Legislature to oversee and report 

on the Virginia state agencies (the “Commission”). On December 14, 2020, the 

Commission published a Report to the Virginia Governor and the General Assembly 

on special education in Virginia (the “Commission Report”).  See 

http://jlarc.virginia.gov/landing-2020-special-education.asp.  Before 2020, the last 

comprehensive review of special education by the Commission was in 1984.  The 

Commission Report is extensive and approximately the same length as the 

Petitioners’ Amended Complaint (Exhibit D).   

http://jlarc.virginia.gov/landing-2020-special-education.asp
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10.  The Commission Report both mirrors the findings in the USDOE 

investigation and found other extensive problems in the way disabled children are 

treated in Virginia.  An overarching problem identified by the Commission was the 

VDOE’s failure to meet its federal obligation to oversee school districts in 

administering special education services for disabled students.   

11.  Specifically, the Commission Report found that (i) “VDOE’s awareness 

of potential problems with school divisions’ identification and eligibility 

determination practices is limited”; (ii) “VDOE generally does not validate 

divisions’ self-reported compliance”; and (iii) “VDOE provides minimal 

monitoring of IEP development in school divisions, despite how critical the process 

is to ensuring students receive appropriate special education and related services”.  

Commission Report at 32, 43, 90 (emphases added).  The Commission further 

determined that (i) “VDOE does not require school divisions to address identified 

non-compliance even when it involves not providing needed services,” and (ii) 

VDOE “rarely ensures found non-compliance is corrected” in state complaints 

submitted to VDOE.  Rather than require compensatory services as required under 

federal law, “with only rare exceptions” VDOE simply directs the school division to 

hold another IEP meeting and advises dissatisfied parents to pursue dispute 

resolution through mediation or due process hearings.  This subjects parents to costly 
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due process hearings and “further delays the provision of needed services to 

students.” Commission Report at iii–iv, 92–93 (emphasis added). 

12.   After reviewing the Commission Report, Charniele Herring the Virginia 

House Majority Leader described the findings of the Commission Report as 

“shocking”.  Virginia Senator Janet Howell, the Legislative Vice Chair of the 

Commission, described the Report as “devastating”.  She said, “I sense a real 

urgency for us . . . the last thing we need is a federal lawsuit.”  See 

https://www.virginiamercury.com/2020/12/15/devastating-new-report-finds-major-

problems-with-special-education-in-virginia/.  So, Virginia officials have known the 

issues are bad for a long time and have been bracing for a lawsuit like the one alleged 

in the Amended Complaint for years. Unfortunately, history overtook both the 

USDOE and the Commission investigations with the arrival of the pandemic.  In 

fact, it actually got worse for the disabled during the pandemic as evidenced by the 

findings of the USDOE 2022 Report against Fairfax County.    

13.  In short, the USDOE and the Commission have both determined after 

extensive investigations that the VDOE is not overseeing or policing school districts 

and is failing to protect disabled children. When school districts go rogue like Fairfax 

County and violate the federal law, the VDOE does nothing and is simply directing 

parents into a due process system that is so badly rigged and stacked against them 

that parents almost never win.  Parents are left with no effective remedies to protect 

https://www.virginiamercury.com/2020/12/15/devastating-new-report-finds-major-problems-with-special-education-in-virginia/
https://www.virginiamercury.com/2020/12/15/devastating-new-report-finds-major-problems-with-special-education-in-virginia/
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the rights of their disabled children. Many parents are desperate and frustrated that 

no one has stopped these ongoing injustices. 

14. As noted above, under Section 2.2-3900.B.1 of the VHRA, it is the 

policy of Virginia to safeguard all disabled persons from unlawful discrimination.  

“Conduct that violates any Virginia or federal statute or regulation governing 

discrimination on the basis of . . . disability . . . is an unlawful discriminatory 

practice.”  Section 2.2-3902.  Petitioners assert that the Office of Civil Rights of the 

Virginia Attorney General have both a moral and legal obligation to investigate the 

matters alleged in this Complaint as unlawful discriminatory practices that have 

gone on for far too long.  On information and belief, the actions and omissions of 

VDOE and FCSB have not only deprived the protected class of disabled children of 

their fundamental rights, but have created an imminent risk of jeopardizing critical 

federal funding for such children under the IDEA.   

15. The core injury suffered by disabled children is the deprivation of their 

fundamental right to an appropriate education guaranteed by both the Virginia 

Constitution and the IDEA.  Another fundamental injury caused by the systemic 

defects in the Virginia educational system is that parents of disabled children, many 

of whom are poor or of limited means, have been wasting their precious resources 

to fight for the educational rights of their children with no knowledge of the many 

ways in which the education system is stacked against them and the fact that due 
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process hearings are virtually always decided against families.  Had the VDOE and 

FCSB been transparent, these parents could have used their precious resources to 

provide needed educational benefits to their children rather than wasting such money 

on lawyers, consultants and other litigation expenses.  The poor in Virginia have 

borne a disproportionate burden under Virginia’s defective system in attempting to 

vindicate the legal rights of their disabled children. 

16. On information and belief, the Virginia Attorney General and its Office 

of Civil Rights have inexplicably failed to investigate this scandal for decades.  It is 

time that the Office of the Virginia Attorney General no longer ignore the civil rights 

of disabled children and take action to (i) comply with its statutory as well as moral 

obligations to investigate and defend the civil and human rights of Virginia’s 

disabled children, and (ii) prevent the imminent loss of critical federal funding due 

to chronic and serious violations of the IDEA.   

WHEREFORE, Petitioners request that the Office of Civil Rights fulfill its 

duty under to Va. Code Ann. § 2.2-520(C)(1) to receive, investigate, hold hearings 

pursuant to the Virginia Administrative Process Act (Va. Code Ann. § 2.2-4000 et 

seq.), and make findings and recommendations upon this Complaint alleging 

unlawful discriminatory practices, including complaints alleging a pattern and 

practice of unlawful discriminatory practices, pursuant to the Virginia Human Rights 

Act (Va. Code Ann. § 2.2-3900 et seq.); that the Office of Civil Rights fulfill its duty 
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under Va. Code Ann. § 2.2-520(C)(3) to investigate the above-referenced incidents 

that constitute unlawful acts of discrimination under state and federal law and take 

such action within the Office’s authority designed to prevent such acts; and that the 

Office of Civil Rights fulfil its duty under to Va. Code Ann. § 2.2-520(C)(4) to seek 

through appropriate enforcement authorities, prevention of or relief from the 

unlawful discriminatory practices alleged in this Complaint. 

Affirmation 

In accordance with Va. Code Ann. § 2.2-3907(A), Trevor Chaplick and 

Vivian Chaplick declare under penalty of perjury that the information provided 

herein that is related to the Chaplick family is true and correct based on their personal 

knowledge.  James Bingham and Sheila Bingham likewise declare under penalty of 

perjury that the information provided herein that is related to the Bingham family is 

true and correct based on their personal knowledge.  Petitioners further declare that 

all other information provided herein is true and correct based on investigation, 

information and belief.   

  







14 
 

APPENDIX of information required by Va. Admin. Code 45-20-50(A) 
 

1. The full name, address, and telephone number of the person making the 
complaint; 
 
Hear Our Voices, Inc. 
c/o MerrittHill, PLLC 
919 East Main Street 
Suite 1000 
Richmond, Virginia  23219 
(804) 916-1600 
 
Trevor Chaplick  
c/o MerrittHill, PLLC 
919 East Main Street 
Suite 1000 
Richmond, Virginia  23219 
(804) 916-1600 
 
Vivian Chaplick 
c/o MerrittHill, PLLC 
919 East Main Street 
Suite 1000 
Richmond, Virginia  23219 
(804) 916-1600 
 
James Bingham 
c/o MerrittHill, PLLC 
919 East Main Street 
Suite 1000 
Richmond, Virginia  23219 
(804) 916-1600 
 
Sheila Bingham 
c/o MerrittHill, PLLC 
919 East Main Street 
Suite 1000 
Richmond, Virginia  23219 
(804) 916-1600 
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2. The full name and address of the person against whom the complaint is 

made; 
 
Dr. Michelle Reid, Superintendent 
Fairfax County School Board  
8115 Gatehouse Road  
Falls Church, Virginia 22042 
 
Dr. Lisa Coons, Superintendent of Public Instruction of Virginia  
Virginia Department of Education 
James Monroe Building 
101 N 14th Street  
Richmond, VA 23219 
 

3. A clear concise statement of the facts, including pertinent dates, constituting 
the alleged unlawful discriminatory practices; 

 
See paragraphs 2-11 above. 
 

4. The date of filing and the name of the agency in cases where complaints 
alleging unlawful discriminatory practices have been filed before a local, 
state, or federal agency charged with the enforcement of discrimination 
laws; and 
 

January 20, 2023; United States District Court for the Eastern District of 
Virginia, Alexandria Division 
 

5. Any documentation the complainant believes will support the claim. 
 
See Exs. A-D below. 
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Exhibit A 

U.S. Department of Education 2022 Report 

  



 
  

         
    

 

 

 
 

 
 

 

  
 

  

   
  

  
 

 
   

  
 

 

  
 

   
    

  
  

    
   

 

   
     

   
  

  

UNITED  STATES DEPARTMENT OF EDUCATION  
OFFICE FOR CIVIL RIGHTS  

REGION XI  
NORTH CAROLINA  
SOUTH CAROLINA  
VIRGINIA  
WASHINGTON, DC 

400 MARYLAND AVENUE, SW 
WASHINGTON, DC 20202-1475 

November 30, 2022 

By email only to mcreid@fcps.edu 

Dr. Michelle Reid 
Superintendent 
Fairfax County Public Schools 
Gatehouse Administration Center 
8115 Gatehouse Road 
Falls Church, Virginia 22042 

Re: OCR Docket No. 11-21-5901 
Fairfax County Public Schools 

Dear Dr. Reid: 

This letter is to notify you of the disposition of the above-referenced directed investigation initiated 
by the U.S. Department of Education, Office for Civil Rights (OCR), of the Fairfax County Public 
Schools (the Division) on January 12, 2021. OCR opened this investigation to determine whether 
during the COVID-19 pandemic the Division provided a free appropriate public education (FAPE) 
to each qualified student with a disability as required by federal law and provided students with 
disabilities equal access to education. In OCR’s letter issued to the Division on May 4, 2021, OCR 
inquired about what the Division has done to address the effects of any pandemic-related 
disruptions in services required to meet the individual educational needs of students with 
disabilities. 

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), 29 
U.S.C. § 794, and its implementing regulation, 34 C.F.R. Part 104, which prohibit discrimination 
on the basis of disability under any program or activity receiving Federal financial assistance. OCR 
is also responsible for enforcing Title II of the Americans with Disabilities Act of 1990 (Title II), 
42 U.S.C. §§ 12131-12134, and its implementing regulation, 28 C.F.R. Part 35, which prohibit 
discrimination on the basis of disability by public entities. The Division is a public entity that 
receives funds from the Department and is therefore subject to Section 504, Title II, and their 
implementing regulations. Accordingly, OCR had jurisdiction to investigate and resolve this 
directed investigation under Section 504 and Title II. 

Based on the evidence obtained through the Division’s documents and data, as well as interviews 
of administrators, OCR found that the Division failed or was unable to provide a FAPE to 
thousands of qualified students with disabilities in violation of Section 504. Specifically, OCR 
found that during remote learning, the Division failed or was unable to provide a FAPE to 
thousands of qualified students with disabilities and failed to conduct evaluations of students with 

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 

www.ed.gov 

mailto:mcreid@fcps.edu
www.ed.gov
mailto:mcreid@fcps.edu
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disabilities prior to making significant changes to their placements and to ensure that placement 
decisions were made by a group of persons knowledgeable about the students and the meaning of 
the evaluation data, in violation of the Section 504 regulation at 34 C.F.R. §§ 104.33 and 104.35; 
(2) directed staff to apply an incorrect standard for FAPE that was not compliant with the Section 
504 regulation, and categorically reduced and placed limits on services and special education 
instruction provided to students with disabilities based on considerations other than the students’ 
individual educational needs, in violation of 34 C.F.R. § 104.33; and (3) failed to develop and 
implement a plan adequate to remedy the instances in which students with disabilities were not 
provided a FAPE as required by Section 504 during remote learning. In addition, the evidence 
obtained to date raised compliance concerns that staffing shortages and other administrative 
obstacles resulted in non-provision of some FAPE services for students with disabilities; and that 
the Division did not accurately or sufficiently track services provided to students with disabilities 
to enable the Department to ascertain the Division’s compliance with 34 C.F.R. § 104.33, as 
required by 34 C.F.R. § 104.61 (incorporating 34 C.F.R. § 100.6(b)). 

The Division signed the enclosed Resolution Agreement to address the violations and compliance 
concerns identified below. 

I.  Legal Standards  

The Section 504 regulation, at 34 C.F.R. § 104.33, requires public school districts to provide a free 
appropriate public education (FAPE) to all qualified students with disabilities in their jurisdictions. 
An appropriate education is defined as regular or special education and related aids and services 
that are designed to meet the individual needs of students with disabilities as adequately as the 
needs of students without disabilities are met, and that are developed in accordance with the 
procedural requirements of 34 C.F.R. §§ 104.34-36. Districts are required to conduct an evaluation 
of any person who, because of disability, needs or is believed to need special education or related 
services before taking any action with respect to the initial placement of the person in regular or 
special education and any subsequent significant change in placement. 34 C.F.R. § 104.35(a). 
Implementation of an IEP developed in accordance with the Individuals with Disabilities 
Education Act (IDEA) is one means of meeting these requirements. 34 C.F.R. § 104.33(b)(2). 

In interpreting evaluation data and in making placement decisions, a recipient school district must 
draw upon information from a variety of sources, establish procedures to ensure that information 
obtained from all such sources is documented and carefully considered, and ensure that the 
decision is made by a group of persons, including persons knowledgeable about the student, the 
meaning of the evaluation data, and the placement options. 34 C.F.R. § 104.35(c). 

In addition, the Section 504 regulation, at 34 C.F.R. § 104.36, requires that school districts 
establish and implement, with respect to actions regarding the identification, evaluation, or 
educational placement of persons who, because of disability, need or are believed to need special 
instruction or related services, a system of procedural safeguards that includes notice, an 
opportunity for the parents or guardian of the person to examine relevant records, an impartial 
hearing with opportunity for participation by the person’s parents or guardian and representation 
by counsel, and a review procedure. Compliance with the procedural safeguards of IDEA is one 
means of meeting this requirement. 



    

 

 
   

  
 

   
   

  
 

 

 

 
 

  
  

 

  
 

 
   

   

 
    

  
     

   
 

 

 

 
 

   
  

 
  

  
  

Page 3 – Dr. Michelle Reid 

The Section 504 regulation, at 34 C.F.R. § 104.6(a), provides that when OCR finds that a district 
has discriminated against persons on the basis of disability, the district shall take such remedial 
action as OCR deems necessary to overcome the effects of the discrimination. Compensatory 
services are required to remedy any educational or other deficits that result from a student with a 
disability not receiving the evaluations or services to which they were entitled. 

Additionally, the Section 504 regulation at 34 C.F.R. § 104.61 (incorporating 34 C.F.R. § 100.6(b)) 
requires districts to keep records and accurate compliance reports in such form determined to be 
necessary to enable OCR to ascertain whether the district has complied or is complying with the 
regulations. 

II.  Summary of OCR’s Investigation  

A.  Background  

The Division is one of the largest school districts in the United States with 198 schools and centers 
serving more than 178,000 students. Of those, more than 25,000, or 14.4 percent, are students with 
disabilities. On March 13, 2020, in response to the COVID-19 pandemic, the Governor of the 
Commonwealth of Virginia issued an Emergency Order closing schools for a two-week period. 
Then, on March 23, 2020, the Governor ordered all Virginia K-12 schools to close for in-person 
learning for the remainder of the school year. 

B.  Methodology  

OCR requested data from the Division on May 4, 2021. OCR requested information regarding the 
Division’s response to the COVID-19 pandemic, actions the Division took to ensure that students 
with disabilities received a FAPE during remote learning, and what the Division had done to 
address the effects of any pandemic-related disruptions in services required to meet the individual 
educational needs of students with disabilities. OCR also conducted interviews of the Division’s 
[redacted content], as well as the Division’s former Director of the Office of Special Education 
and Procedural Support (“Director”), who was serving in that role at the outbreak of the COVID-
19 pandemic and continued through June 2021. 

III.  Findings of Fact  

A.  The Provision of  FAPE During Remote Learning  

1.  The Pivot  to Remote Learning: Spring and Summer 2020  

Following the emergency closure of schools on March 13, 2020, for the first two weeks the 
Division posted a variety of learning activities for students on its public website and through its 
Blackboard learning platform. Learning packets distributed to students during these weeks were 
focused on review of previously taught content. Then, after a transition period and spring recess, 
the Division initiated remote learning for all students on April 14, 2020. The remote learning 
program was limited and looked significantly different than the typical school day. The Division 
described the instruction offered during this time as a blend of review, practice, and new learning. 
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It was delivered through a combination of synchronous and asynchronous learning that included 
weekly instruction packets delivered by mail and virtually. The Division worked to procure and 
distribute 15,000 laptops at this time for students who were without access to a device at home. 
The Division’s Distance Learning Plan for spring and summer 2020, published on its website, 
referred to the period from mid-April to June 2020 as Phase 2, which it described as including 
“Learning packet new instructional content mailed and posted, grades PreK-12; Teacher-directed 
synchronous and asynchronous learning sessions; Teacher April 14 to June 12 check-ins with 
asynchronous learning sessions; Teacher check-ins with students and virtual office hours; 
Continued distribution of laptops and MiFi devices; Ongoing staff training and collaboration.” 

The Division’s Distance Learning Plan set forth the following learning timeframes for spring 2020: 

• 2-3 hours per day, 4 days per week of synchronous learning activities (described as 
participation in virtual, teacher-directed instruction and individualized student support for 
language arts and mathematics, with integrated science and social studies; engaging with 
learning content presented through cable television, video web streaming, and the 
Division’s YouTube Channel; and connecting with teachers through virtual office hours) 

• 2-3 hours per day, 4 days per week of asynchronous learning activities (described as 
completing independent work, such as remote learning packets and other activities directed 
by the teacher for language arts and mathematics, integrated science and social studies, and 
choice activities for art, music, and physical education); and Flex learning for an amount 
of time to be determined by the student/family (described as including reading aloud and 
independent reading for pleasure for suggested minutes based on grade level, being active, 
and exploring “personal interests/passions”). 

The Division maintains that remote learning during the spring of 2020 was voluntary, rather than 
compulsory, meaning students were not required to participate. There was no penalty for not 
participating, e.g., no truancy or grade penalties. Students did not receive fourth-quarter grades; 
rather, grading was used only to help students, by bumping up their grades from quarters one 
through three, primarily at the secondary school level. 

On March 23, 2020, the Governor ordered all Virginia schools to remain closed for in-person 
learning through the end of the 2019-2020 school year. According to the Division, that order 
required its schools to remain in closed status for the rest of the spring. OCR asked the [redacted 
content] to explain her understanding of this “closed” status. She answered that if the Division is 
closed, “that’s a different story in terms of providing everything provided when open. They were 
closed but they didn’t want students to have no instruction, so there was a good faith effort to 
provide as much as possible with a closed Division.” She stated that this was the general 
understanding in the Division. In response to a systemic complaint filed by a group of parents of 
Division students with disabilities with the Virginia Department of Education (VDOE) in May 
2020, the Division asserted that, because it was only “attempting to provide ungraded and 
nonmandatory extension and enrichment learning activities for all students, [it was] not providing 
the kind of ‘instruction/instructional services’ generally to students—nor [were] schools ‘open’— 
in a way that would constitute a full ‘school day,’ even on a virtual basis.” 
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Despite its asserted “closed status,” the Director told OCR that the Division believed “FAPE was 
necessary and an obligation.” However, the Division communicated to staff and the student/parent 
community that FAPE under these circumstances “necessarily look[ed] different.” The Director 
told OCR that what the Division provided to students receiving special education services through 
an IEP during spring of 2020 was “FAPE in light of the circumstances.” As she later clarified, the 
Division understood FAPE at the time to require only “good faith reasonable efforts” to provide 
the services outlined in a student’s IEP. She explained to OCR that “FAPE in light of the 
circumstances” meant that they did “the best they could to provide what a student needed to receive 
a FAPE” in the context of remote learning. She used an example of a student with an IEP requiring 
physical therapy services, telling OCR that students were not able to have a stander in their home 
during the pandemic, and that physical therapy therefore looked different. 

To ensure equal access and provide “FAPE in light of the circumstances,” the Division announced, 
on April 16, 2020, that it would be developing a Temporary Learning Plan (TLP) model for its 
students with IEPs.1 According to that model, each TLP would “outline [the] special education 
and related services” that those students would receive through the rest of the spring, even though 
those services would “look different than what [was then] included in [their] IEP[s].” The Director 
told OCR that the purpose of the TLP was to ensure students with disabilities had access to remote 
learning. Information disseminated to staff, including training materials and FAQs provided to 
parents, explained that the purpose of the TLP was to identify “what goals, accommodations, and 
services” a student would receive during remote learning. 

The TLP was formatted as a one-page letter, and information provided to parents made clear that 
it was not an IEP or Section 504 plan. Further, while staff were instructed to look to the IEP goals, 
as well as accommodations and services provided in the IEP, when developing the TLP, the 
Division made clear that the TLP would not contain the same services and accommodations 
included in the IEP. According to its April 9, 2020, FAQ, the TLP was instead “a letter which 
identifies the continuity of learning services and consultation that will be provided to students 
between now and the end of the school year.” 

In an April 27, 2020, letter addressed to parents of Division students, the Department of Special 
Services explained that it would “be doing [its] best” throughout the spring “to provide FAPE 
within the constraints of distance learning.” The Division accordingly directed special education 
case managers to explain to parents that, “[d]uring the closure,” the Division would “continue to 
provide [their] student with access to instruction and review related curriculum content and [their] 
child’s specific IEP needs.” For high school students, that would include “the opportunity” for 
students on IEPs “to move forward in [their] learning to receive credit for high school classes.” 

Special education case managers—whom the Division tasks with collecting, monitoring, and 
processing information regarding individual students—were also made responsible for developing 
the TLP. They were told to do so with input from any related service providers, as well as parents, 
but the Division made clear that case managers alone were to make those changes. If parents 
disagreed with the TLP the case manager proposed, they had the opportunity to request an IEP 

1  Although some documentation from the Division indicated students with Section 504 plans would also receive TLPs,  
communications from the  [redacted content]  to school-based Section 504 coordinators  clarified that students on 
Section 504 plans were not included in the TLP requirement.  



    

        
   

 
    

 
 

 

  
 

 
 

 
  

  
 

   
  

 
  

   
  

     
      

  
 

 
   

   
 

  
   

    
   

    
  

     
  

    
      

   
 

   
   

Page 6 – Dr. Michelle Reid 

meeting. The Director acknowledged that the Division did not believe it was feasible to convene 
IEP meetings for all students. The Division told parents in the FAQs disseminated to the 
community and provided to staff in training that, by agreeing to the TLP, parents did not waive 
their or their child’s rights under the IEP. They also told them that IEPs would be implemented 
“when school resumed.” Case managers were provided the following statement to be used “to 
explain service delivery methodology on the TLP”: 

Services and related services may be delivered in a variety of formats, such as 
telephone contact, emails, pre-recorded instruction via videos, and/or instruction 
through video conferencing sessions. 

The Division also submitted two charts, one for pre-K through elementary students with 
disabilities, and another for middle and high school students with disabilities, dated April 17, 2020, 
each setting forth “suggested times” for services “during Covid-19 closure.” As an example, the 
chart advised that for virtual related services, including speech, OT [occupational therapy], PT 
[physical therapy], counseling, etc., a student should receive 30 minutes per month per service, for 
students who had related services outlined in their IEPs “and require[d] access to virtual related 
services for maintenance.” In another example, for a student needing adapted physical education, 
the chart called for her services to be set at “5 minutes per month.” 

The Division also submitted copies of sample TLPs, drafted by category of special education 
placement. Each gave examples of TLPs for specific services, along with suggested amounts. For 
example, the sample TLP for a middle or high school student learning in the Division’s Adapted 
Curriculum program called for the student to receive 120 minutes per week of ID [intellectual 
disabilities] services and 30 minutes per month of speech and language services. The Division also 
reminded IEP teams that the services provided through a TLP “will look different and may be 
significantly reduced.” 

According to the [redacted content], students with Section 504 plans were not given TLPs; rather, 
the [redacted content] asserted that the Division continued to implement Section 504 plans. The 
[redacted content] told OCR that she provided guidance to schools to review every Section 504 
plan and convene team meetings as necessary, to ensure that the plan could meet the student’s 
needs within the new reality of remote learning. When speaking with OCR, the [redacted content] 
did not refer to “FAPE in light of the circumstances.” Instead, she said that she instructed schools 
that they needed to be still trying for as close to FAPE as possible. She also acknowledged, 
however, that the reality was that the overall educational milieu was different and that impacted 
all students. Several documents the Division provided from that spring—including an April 13, 
2020, e-mail to Section 504 school-based coordinators and FAQs issued later that month—were 
consistent with what the [redacted content] described. One set of Division FAQs regarding 
students with Section 504 plans from spring 2020 indicated that there were students who were to 
receive a related service or other special education service or class via their Section 504 plan that 
might not be able to be implemented within the remote learning setting.  The FAQs advised Section 
504 case managers to schedule a Section 504 plan meeting to address any needed modifications. 

OCR asked the [redacted content] if there was a system to track how many Section 504 plans were 
reviewed during spring 2020. She stated that she could run a report to show how many meetings 



    

 
    

  
  

 

 
   

 
   

   
 

   
   

  
 

  
  

 
    

  
    

  
  

    
   

   
   

   
    

  
 

 
 

    
   

   
    

 
    

  
 

    
   

   
  

Page 7 – Dr. Michelle Reid 

happened, but it would not show whether teams looked at plans together and made a determination 
whether the needs of the child were being met or any determination made by the team. She noted 
that there was a professional expectation of staff that they were reviewing each plan, whether or 
not a parent asked for this to occur. 

2.  Return to School:  2020-2021 School Year  

Following the Governor’s June 9, 2020, order requiring school divisions to deliver new instruction 
regardless of the operational status of school buildings, and with the evolving perspective that the 
pandemic was going to last longer than initially anticipated, the Division shifted its approach 
beginning in the summer of 2020. The Division refers to the 2020-2021 school year as “post-
closure,” or the period of “re-opening” and “return to learning,” even though the school year began 
virtually. These references appear to stem from the fact that the Division maintained that schools 
remained in closed status through the end of the 2019-2020 school year. While the educational 
program continued to look different in the fall of 2020 than it did before the emergency closure, 
the documentation reflects an effort to mirror the typical school day, including time for specialized 
instruction, special education support in general education classrooms, and teacher and peer-to-
peer interaction. 

The Director told OCR that, in accordance with guidance from VDOE, the Division discontinued 
the use of TLPs in the fall of 2020 and focused exclusively on the implementation of IEPs as 
written. The Director explained to OCR that the Division always saw the TLP as “a temporary 
provision of services for a short period of time,” and knew it needed to implement IEPs for the 
2020-2021 school year. The discontinuation of TLPs was also noted in an FAQ first disseminated 
to parents on August 20, 2020. The FAQ stated that, as part of the Division’s “re-opening plan,” 
supports and services for students with disabilities would include: convening IEP and Section 504 
team meetings and providing individualized instruction based on IEP goals. It further stated that 
“Case Managers will review IEPs to determine if services can be delivered within the virtual 
schedule,” and IEP teams would convene if the “goals, accommodations, or services need to be 
amended due to the virtual environment.” The Division instructed IEP teams to meet to review 
IEPs to determine if the plans, as written, could be implemented virtually, and to convene team 
meetings to make changes as necessary, including contingency planning in the event of a return to 
in-person learning. 

The Director told OCR that IEP teams began this process in the spring of 2020 and completed it 
in the fall of 2020, such that all IEPs were reviewed by early in the 2020-2021 school year. The 
[redacted content] told OCR that, in many cases, Section 504 plans were adjusted in the spring or 
summer of 2020. However, with instruction being “more robust” in the fall of 2020, she instructed 
school-based staff that they needed to be “re-looking at plans” in August 2020 and convene team 
meetings as necessary. It is unclear whether Section 504 teams convened in all situations where 
changes were needed. 

The Division provided OCR a copy of a PowerPoint presentation titled “Return to School – Virtual 
IEP Guidance Document August 2020” and the associated document titled “Return to School – 
Virtual Individualized Education Program (IEP) Guidance Document for Staff August 4, 2020,” 
as well as separate August 4, 2020, guidance documents broken out by grade level, including one 
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for elementary and one for middle and high school students. The speaker notes indicate that the 
presentation was for case managers. While the written guidance accompanying that presentation 
included a “Note” saying that “[s]ome” students with disabilities might need “additional time,” 
both the presentation and the guidance indicated that there was a “maximum number of hours” 
that could “be documented on the IEP services page”—“no more than” 21 hours per week for 
elementary students, and “no more than” 24 hours for middle and high school students. Neither 
the presentation nor the webinar included the same “Note” regarding additional time. And the 
Division has provided no explanation reconciling the inconsistency. 

With regard to related services including speech, OT, PT, and counseling, the presentation stated 
that for the virtual return to school in fall 2020 the IEP team was to determine the amount of related 
services based on the student’s instructional time and IEP goals. The presentation stated that 
related service providers could join synchronous learning sessions, provide small group or 
individual sessions, review and appraise work samples (e.g., videos, pictures), and/or provide 
coaching to the parent and teacher. 

The guidance accompanying the presentation also indicated that, for some students, IEP goals and 
objectives should be reduced, both qualitatively and quantitatively, to account for the virtual 
setting. It accordingly instructed “[c]ase managers [to] focus on goals or objectives that have 
practical application in the home environment, based on the number of specialized instructional 
hours determined for each student and can be realistically supported based on the number of 
days/hours in the week.” The August 4, 2020, “Return to School – Virtual Individualized 
Education Program (IEP) Guidance Document for Staff” included more detailed examples of the 
goal changes the Division expected during remote learning. For instance, for a “Current IEP Goal” 
that expected a student to “answer who, what, when and where questions” after “listening to a 
text,” “across 4 out of 5 texts per quarter”, the suggested “Virtual Sample Instruction Goal” instead 
called for the student to “answer who and where questions about the text across 3 out 4 texts over 
four weeks.” And for a “Current IEP Goal” in math, where the IEP expected that a student would 
be able to solve “multi-step equation problems” at 90% accuracy over three assessments that 
quarter, the Virtual IEP would instead aim for solving only “multi-step addition and subtraction 
problems,” and then with only 80% accuracy over the same three assessments. OCR did not obtain 
evidence suggesting that the Division anticipated making similar changes to the objectives that 
students in the regular education curriculum were expected to master at the time, despite also 
learning remotely.2 

In addition, OCR has learned of at least one student whose virtual IEP significantly reduced the 
level of services he was to receive while learning remotely. According to a federal complaint filed 
by the Division in July 2021, if the student were learning in person, “[f]or fifteen hours per month,” 
he “would receive special education services within the general education setting,” as well as “2 
hours per month of small, self-contained speech language services.” If services moved online—as 

2  At  the time, the Division  was  communicating to the  public  that it did not expect the materials covered that year to  
change. See Hannah Natanson,  What you need to know about Fairfax public schools this year, WASH.  POST  (Aug. 30,  
2020), https://www.washingtonpost.com/education/2020/08/30/fairfax-public-schools-faq/  (asked in August 2020  
whether “the school system curriculum changed as a result of the pandemic,” a Division  spokeswoman reportedly told  
the  Washington  Post  that it expected “[t]he material being covered  [that] year [to  be]  essentially the same as in other  
years,” and that “[t]he Standards of Learning set by the  Virginia Department of Education [would] remain the  
foundation of what [was to be] taught in Fairfax classrooms”).   

https://www.washingtonpost.com/education/2020/08/30/fairfax-public-schools-faq
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they did for “much” of the 2020-2021 school year—the student could only expect “2.5 hours per 
week of special education service in the general education setting” and another “hour per month” 
of his speech language services.” According to the Division, “[b]oth of th[ose] proposals in the 
[student’s] August 19, 2020 IEP offered [him] an appropriate education in the least restrictive 
environment.”3 

The August 2020 Virtual IEP guidance further noted that there might be a teacher shortage for 
students placed on home-based instruction, and asked staff to consider recruiting teachers at the 
attending school to take the assignment. 

Other evidence OCR obtained from the fall semester suggests the Division was not fully tracking 
when students were really receiving services online. For example, during a recorded December 
2020 webinar for middle and high school special education lead teachers, teachers expressed 
concern that during virtual instruction some students would log in, never turn on their camera or 
microphone, or otherwise engage or participate in instruction, for entire class periods. 
Nevertheless, according to the recording, the Division was still instructing teachers to count those 
students present. One teacher on the webinar expressed concern that those students may be 
struggling or not doing work and were not really part of class. 

While some students were able to return for part-time in-person learning for part of the fall of 
2020, the Division suspended the return to in-person instruction in December 2020 due to the surge 
of COVID-19 cases. The return to in-person instruction resumed in late January 2021, with 
students needing the most intensive support among the first students to return. The Director told 
OCR that, by March 2021, most students had been given the option to return to in-person 
instruction. However, documentation showed that the return to in-person was not full-time. For 
example, a March 18, 2021, elementary principal briefing mentioned a guidance being available 
titled, “Guidance for 4-Day Support for Students with Disabilities.” An elementary principal 
briefing dated April 15, 2021, indicated that the Division would not be returning to 5-day in-person 
learning until the 2021-2022 school year. Moreover, media reports from summer 2021 indicated 
that the Division also had to delay the start of its summer 2021 instructional program because of a 
lack of teaching staff. According to those reports, summer instruction, including Extended School 
Year Services for students with disabilities, would not begin until late July. 

The Division conducted a study published in November 2020 that demonstrates the significant 
impact on Division students with disabilities while learning remotely. The study found that the 
percentage of students with disabilities in middle and high school who failed two or more classes 
in the first quarter of the 2020-2021 school year (19%) more than doubled from the same time a 
year before. The study also found that, overall, the students who struggled the most academically 
before the pandemic were the ones most impacted by remote learning. 

3  Complaint,  Fairfax Cnty. Sch. Bd. v. A.G. by and through his Parents, Mr. G and Ms.  G, No. 21-cv-840 (E.D. Va.  
July 19, 2021).   The  district court ultimately resolved the case without addressing the appropriateness of the  student’s  
virtual IEP.  See Fairfax Cnty.  Sch.  Bd. v. A.G., No. 1:21-cv-00840-MSN-JFA, 2022 WL  4016882 (E.D. Va. Sept. 2,  
2022).  
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B.  Remedying Pandemic-Related Disruptions in  Education Services for 
Students with Disabilities  

1. Spring 2020  

The Division provided OCR copies of e-mail correspondence among Division staff from the spring 
of 2020 through June 2020, including the Director, that indicated that Division administrators were 
aware that many students with disabilities were not receiving all of the supports and services 
provided for in their plans. These e-mails included an April 2, 2020, e-mail from the Director to 
the Assistant Superintendent for Special Services stating that the Division was “one of very few 
divisions that are committing to ‘new learning’ which will be a distinct disadvantage for sped 
compensatory.”4 An April 3, 2020, e-mail from the Division’s Superintendent to other 
administrators in preparation for a Facebook event being held that afternoon asked “how do we 
want to identify students for future compensatory services – the more we can explain that process 
the more we can save community folks going to the board.” In an April 8, 2020, e-mail, the 
Director stated to the Assistant Superintendent for Special Services that she had heard that, during 
the Facebook Live event, the Superintendent “made it sound like we know we are going to do 
compensatory services” but that she thought he meant “Tier 1” services for identified students “in 
danger of missed skills.” An e-mail thread of April 9, 2020, discussed whether and how to include 
a question and answer on the topic “How will requests for compensatory services be managed?” 
in an FAQ for principals that was being drafted. 

On April 16, 2020, the Director sent an e-mail to other Division administrators and counsel 
concerning an FAQ for parents that was being drafted, stating: 

It is premature to discuss remediation for students or to analyze our obligations to 
students. Compensatory services has been a term used recently, however, that term 
is a legal standard in special education specifically when there has been a denial of 
a FAPE. Covid 19 and the closure is not a denial of FAPE by the division. We agree 
that students with disabilities are a vulnerable population but it is too early to 
discuss exposure for special education compensatory remediation. 

The Division submitted to OCR a copy of an undated FAQ disseminated to parents in the spring 
of 2020 which noted that “the IEP team should evaluate and discuss the effect of the extended 
closure on the student’s progress toward their IEP goals.” However, consistent with the Director’s 
statement that it was premature to consider compensatory services for students, the FAQ stated 
that compensatory educational services would be determined only after “normal school operations 
resume.” 

Division administrators also discussed the budgetary implications of providing services students 

4  Although the  Director did  not elaborate, the Virginia Department of Education  had  similarly  cautioned  districts  
that spring that “[i]f a school division d[id]  begin to offer instructional services by alternative means the division 
w[ould]  remain responsible for the free appropriate public education (FAPE) of its students eligible for special  
education services with an individualized education program (IEP).” Va. Dep’t of Educ.,  School Closure Frequently  
Asked Questions, Q.78  (last updated June  1, 2020),  
https://web.archive.org/web/20220120012537/https://www.doe.virginia.gov/support/health_medical/office/covid-
19-faq.shtml.  

https://web.archive.org/web/20220120012537/https:/www.doe.virginia.gov/support/health_medical/office/covid-19-faq.shtml
https://web.archive.org/web/20220120012537/https:/www.doe.virginia.gov/support/health_medical/office/covid-19-faq.shtml
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missed in the spring of 2020. On April 21, 2020, the Assistant Superintendent for Special Services 
asked for a working group to be formed to put together costs and details for “sped compensatory 
services.” On May 12, the Director sent an e-mail to the Assistant Superintendent for Special 
Services and the [redacted content], providing an “additional compensatory projection” that listed 
the amount of OT, PT, and speech and language services that Division students missed since March 
13, 2020, and their anticipated cost. 

The projection indicated that there were 2,187 students with OT services in their IEPs, who had 
missed approximately 10,371 total sessions of OT services since March 13, 601 students with PT 
services in their IEP who had missed approximately 2,535 total sessions of PT, and 7,032 students 
with speech services in their IEPs who has missed approximately 48,006 total sessions of speech. 
The Division calculated based on these numbers of missed sessions that compensatory services 
would cost $3,045,600 for this time period. 

Later internal e-mails discussed preparations of similar figures for a budget presentation to the 
school board in late June 2020. Although the e-mail correspondence earlier in the spring discussed 
recovery and compensatory services, in an e-mail dated May 20, 2020, the Assistant 
Superintendent for Special Services mentioned that “with intervention/support and compensatory 
services,” the Division “had more items ($) than the [CARES] grant could cover.” Fiscal year 2021 
budget documents on the Division’s school board website indicated the Division had been 
approved by VDOE for a fiscal year 2021 CARES Act5 grant that included $2.9 million for budget 
item “Remediation & Recovery,” which was described as being for “Special Ed Compensatory.” 

In the same e-mail thread as the May 20, 2020, message described above, the Assistant 
Superintendent on May 21, 2020, asked other administrators, when they next presented to the 
school board, “can we refer to the sped compensatory language to [sic] ‘Recovery/Remediation?’” 
From that point on, the group decided to use the term “Special Education Recovery/Remediation.” 

A June 30, 2020, e-mail from the Director to the Assistant Superintendent for Special Services 
included a modified version of the compensatory services projection described above. 

The chart, dated May 13, 2020, was titled “Anticipated Compensatory Costs for Special 
Education,” and set forth estimates for anticipated “comp claims” and “special education IEP 
related services missed within the time since distance learning started week of 4/13/20.” Under the 
category “comp claims,” the chart stated that the anticipated number of students “varied” and the 
number of services “varied” and included private placements and private tutoring, for a total 
approximate cost of $869,393. The second category was titled “Related Service Therapies 
(OT/PT/Speech)” and listed 9,820 students with approximately 40,608 sessions of services missed 
since April 13, for a total cost of $2,030,400. The chart projected $2,899,793 total anticipated 
compensatory costs for special education, approximately the amount the Division received through 
the CARES Act grant. 

5  The Department awarded grants under the  Coronavirus Aid Relief, and Economic Security (CARES) Act for the  
Elementary and Secondary School Emergency Relief Fund (ESSER Fund) to State educational agencies for the  
purpose of  providing local educational agencies with emergency relief  funds to address the impact  of  COVID-19 on  
elementary and secondary schools across the Nation.  



    

 
   

   
 

     
   

   
 

 
  

    
   

  
  

   
  

  
 

  
 

 
 

    
  

  
    

   
  

 
 
 
 

  
      

  
 

   
  

   
  

 
  

 

Page 12 – Dr. Michelle Reid 

2. “Recovery Services:” Fall 2020  

By early fall of 2020, the Division had launched its “COVID recovery services.” As part of their 
roll-out, the Division offered staff a series of guidance documents and webinars throughout the 
fall, clarifying how it understood those services, and explaining how IEP teams were to design and 
deliver them. Those documents and webinars both make clear that the Division defined and 
implemented those services specifically to address demonstrated learning loss, not a denial of 
FAPE. And as the Division told its staff at the time, and OCR later, it did not consider those 
services to be the same as compensatory education, nor would it treat them the same way. 

In August and September 2020, the Division developed two written guidance documents on 
recovery services: the “FCPS Guidance Document for IEP Teams for COVID Recovery Services” 
and another document called “Supplemental Document for Recovery Services.” Purportedly 
adapted from VDOE guidance released on July 28, 2020, both documents were published on the 
Division’s website and widely disseminated to the Division’s staff.6 According to those 
documents, the goal of offering recovery services was “[t]o mitigate and close the[ ] gaps” in 
learning that “some students with disabilities” saw following the shift to virtual instruction the 
prior spring. As the documents explained, recovery services were designed either to offer 
“additional services and support” so that those students could “recoup previously learned skills,” 
or else to provide “new services and supports”—such as mental health services or “services related 
to a student’s disability to address significant disengagement”—to help those students successfully 
return to in-person learning. 

Eligibility for those services would therefore hinge on demonstrated learning loss. “[E]ach IEP 
team” was to “consider the student’s rate of skill acquisition and IEP goal progress, and data from 
a variety of sources,” including “data spanning the continuum of pre-COVID-19 school closure to 
the return to school with a focus on reducing the impact of the school closure and a return to student 
progress that is appropriate for the student.” As a first step, the documents called for IEP teams to 
establish what the Division refers to as a “Pre-COVID 19 baseline,” measuring the student’s “rate 
of skill acquisition” prior to the spring of 2020. That “baseline” purportedly captured “the rate at 
which a student makes progress toward a goal when participating in instruction,” and was to be 
based on variety of sources about the student’s performance, such as progress on IEP goals, 
objectives, and benchmarks, as well as performance on assessments. Slides from the spring 2021 
Division-wide training suggest, however, that only “students who are at or below this baseline are 
to be considered for COVID recovery services” (emphasis in original). The Guidance Document 
nevertheless indicated that staff should hold team meetings to consider recovery services in 
response to parent/guardian requests. 

Beyond the pre-COVID baseline, the Division’s guidance also advised IEP teams to consider other 
factors that appear to further limit who would be eligible for recovery services. For example, both 
the Guidance and Supplemental Documents instructed teams to consider the extent to which the 
student participated during remote learning or whether the parent declined services or did not make 
the student available for services during remote learning. The training provided to staff in 
November 2020 similarly suggested that a student who did not participate in remote learning may 

6  A version of the FCPS Guidance Document for  IEP Teams for COVID Recovery Services remained available on  
the School Division’s website as of March 30, 2022.  



    

 
    

  
    

  
    

  
  

   
  

   
  

 
    

   
  

 
   

 
  

 
 

  
   

  
    

   
  

   
 
 

    
 

    
   

  
  

  
 

   
  

   
  

 
  

 

Page 13 – Dr. Michelle Reid 

not be eligible for recovery services—a limitation reinforced by several of the examples given in 
the later Supplemental Document. Moreover, the Guidance Document again advised teams to 
consider whether services provided by the Division during remote learning were “reasonable in 
light of the circumstances,” invoking the same understanding of FAPE that the Division had 
adopted by the end of the prior spring. Asked about these statements in the Division’s guidance, 
the Director confirmed that the Division continued to apply its “FAPE in light of the circumstances 
standard” to make recovery services determinations. According to the Director, the question IEP 
teams were to ask was whether the Division had “offer[ed] FAPE in light of learning from home?” 
The Director conceded to OCR that the Guidance Document, so written, could result in not giving 
recovery services, but added that, in reality, the Division “didn’t want to leave a student behind 
because they didn’t participate,” and that the Division “worked hard to provide” recovery services 
if a family wanted them. 

The Division’s guidance appears less clear about when a student could be found eligible for 
recovery services. The Guidance Document generally “recommended that schools schedule IEP 
meetings” to discuss recovery services only “after data [was] collected,” seven to nine weeks into 
the 2020-2021 school year. Asked whether an IEP team could consider a student for recovery 
services earlier than that, the Director told OCR that the Division did not prohibit it but did 
encourage teams to use data from the first nine weeks of in-person instruction. The same timeline 
was echoed by other Division special education administrators during webinars held that fall. 

During those fall webinars, the Division’s special education administrators also made clear to staff 
that the “recovery services” the Division was providing were not the same as compensatory 
education, and that IEP teams should steer parents away from discussing compensatory services, 
and redirect them to recovery services instead. For instance, during a September 21, 2020, webinar 
for the Division’s middle and high school special education chairs, a Division special education 
administrator (“Administrator”) acknowledged that “some of you have gotten requests from 
parents that say ‘I want to talk about recovery services,’ or they maybe have said or attorneys or 
advocates have said ‘I want to talk about compensatory services.’” The Administrator explained, 
however, that the two were not the same: “The reason for providing compensatory services 
involves a denial of FAPE, and/or failure to provide the student with the services and supports 
outlined in the IEP.” The Administrator went on to advise that if “the parent continues to believe 
that this is compensatory let them know recovery services are very similar,’” but that “when we 
are looking at recovery services we are considering the services due to the COVID-19 pandemic 
school closure, and not a denial of FAPE.” A week later, the Director drew the same distinction in 
a webinar for the Division’s special education lead teachers. “You may have parents,” she noted, 
“who use the word ‘compensatory services’ in their discussion with you about recovery.” But, she 
explained, “They are not synonyms. They are not the same thing.” 

The Division conveyed the same message several weeks later, in an October webinar for its 
elementary special education lead teachers. In that meeting, the Administrator again stressed that 
recovery and compensatory services were not the same, and that at least for spring 2020, the 
Division was only considering recovery services: 

We’ve gotten a lot of questions what is the difference between ‘recovery services’ 
and ‘compensatory,’ because parents are using ‘compensatory’ a lot. During the 
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COVID closure we heard, we received a lot of questions from school teams that 
parents have said their child requires compensatory services because of the COVID 
school closure… So when you think about compensatory services it’s a remedy 
under IDEA when a student has been denied FAPE. It's when we’ve failed, or 
there’s an inability by [the Division] to provide FAPE or implement the IEP. We 
didn’t fail. Schools were closed. We had no control over COVID-19 and the school 
closures and the pandemic that occurred. It wasn’t something that [the Division] 
did on purpose by closing its schools… And if parents—and parents may still bring 
this up in an IEP meeting—they may wany to call it compensatory, we’re going to 
call it recovery. 

Two months later, the Division held two virtual “Recovery Office Hours” for its department chairs, 
administrators, and teachers. In the December 7 webinar for its elementary school staff, the 
Administrator acknowledged that “people may be angry” about the building closures but added 
that “this is very different from compensatory,” because “there’s no failure on the part of anyone.” 
Instead, she explained, “recovery services [are] not somebody’s fault. Nobody did anything wrong. 
You know, COVID happened, and this is part of us trying to provide support for students where 
they have the need, or they haven’t recouped skills, or they’ve shown huge gaps and regression.” 
The Administrator delivered a similar message for the Division’s middle and high school staff two 
days later. Referring to discussions about recovery services, she again acknowledged that: 

…they’re tough conversations. But recovery services are so different from 
compensatory, in the sense that, it’s not that we did anything wrong. It happened. 
The pandemic happened. And we’re just trying to determine whether or not a 
student requires some services to recoup some lost skills or any skills that they’ve 
regressed in, versus compensatory where there’s a denial of FAPE in some manner. 

3.  Recovery Services:  Spring 2021  

The Division continued to stress the same message about recovery services into the spring of 2021, 
while also acknowledging some unevenness in how IEP teams were handling and documenting 
those services. 

In a January 25, 2021, webinar for special education lead teachers, a Division Program Manager 
opened a discussion of recovery services with “a reminder … about IEP teams continuing to think 
about recovery services for students.” She explained that the Division had “heard from several 
parent groups that they ha[d] concerns that it’s on a parent to bring up the idea of recovery 
services,” even though “it is [the Division’s] responsibility to provide recovery services.” Still, she 
went on to say, “[r]ecovery services are not compensatory services. Recovery services aren’t that 
anybody did anything wrong. Recovery services are just something that a child might require 
because of the pandemic and the situation that we’ve been in with virtual schooling for a lot of 
students.” She also urged teachers “to be just really careful when” recording those services on 
students’ IEPs. As she went on to explain, after running “a SEA-STARS report,”7 the Division 

7  The Division  uses an online  platform called Special  Education Administrative System for Targeting and Reporting 
Success (SEA-STARS).  
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had found that for “60% of the students who ha[d] recovery services on the services grid of their 
IEP, it was just a clerical error.” 

A week later, the Program Manager relayed the same message during a webinar for the Division’s 
special education department chairs. There she again explained that the Division had “heard from 
a couple parent organizations and seen in some SEA-STARS reports … some concerns that [parent 
organizations] feel like parents are having to bring up recovery services,” and that it was the 
Division’s “responsibility to provide recovery services.” Once again, however, she stressed that 
“recovery services are not compensatory services.” 

By spring 2021, the Division was also making recovery services determinations for Section 504-
only students. The [redacted content] told OCR that the Division had provided its Section 504 staff 
the same Guidance Document as a resource but did not create another document specific to Section 
504. According to an e-mail dated January 29, 2021, the [redacted content] advised the Section 
504 school-based coordinators that “in the coming days/weeks” they could expect to hear about 
opportunities to learn more about COVID recovery services. The e-mail stated that the Division 
had an obligation to consider whether students with disabilities, “in some cases, may have 
sustained such significant consequences from the adjustments and related loss of educational 
opportunities during the pandemic that would lead to the consideration of recovery services.” A 
little under a month later, the [redacted content] followed with another e-mail requesting that by 
March 1, 2021, the school-based coordinators “provide [their] best estimate of the number of 
students [they] believe[d] may require recovery services, for whom there is not currently a 
teacher/staff member in-house who [could] provide those services.” The e-mail advised, however, 
that the coordinators “only need[ed] to submit information for those students for whom the 
knowledgeable committee [was] recommending recovery services,” rather than “ALL 504 
students.” 

4.  Student Receipt of Recovery Services   

According to the Division, as of May 17, 2021, there were 637 students with disabilities receiving 
recovery services, out of the approximately 25,000 students with disabilities in the Division. On 
February 23, 2022, OCR requested an updated total of students with disabilities who had received 
recovery services. In response, the Division told OCR that by the start of February 2022, 
approximately 1,070 students had received or had recovery services indicated on their IEP “in 
some form” and a total of 8 students on Section 504 plans had received recovery services. 

The Director told OCR that the Division was monitoring the number of team meetings and the 
number of IEP amendments and that the numbers that included recovery services “were slower 
than [they had] anticipated at first.” In response, she said that the Division sent staff from the 
Division’s Office of Special Education Procedural Support (OSEPS) to the schools to help 
consider every student for recovery services. Additionally, the Division-wide training on recovery 
services provided in spring of 2021 was part of the Division’s efforts to increase the number of 
students considered for recovery services. 

The Director explained to OCR that, in some instances, the Division offered recovery services, but 
the parent felt that the student was not capable of benefitting from additional services at the time. 
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In those cases, she said, the recovery services remain available to the student should they wish to 
take advantage of them at a later point. She stated there was no end point for the receipt of recovery 
services. 

The Division submitted to OCR a copy of a memorandum, dated April 13, 2021, from the 
Department of Special Services to special education elementary lead teachers and middle school 
and high school department chairs. A section titled “Summer Academy Recovery Services 2020-
21” stated that recovery services would be provided during the summer 2021 “for select students 
with disabilities to address learning needs or regression because of the Spring 2020 school closure 
and virtual learning [during the 2020-2021] school year.” The memo said that recovery services 
would be provided “at the ESY site” from June 28 to July 23, 2021, for students requiring them. 
The memo indicated there might be school teams that set up opportunities for summer recovery 
services to be delivered at the schools. The memo stated that a database for recovery services 
would be “coming soon.” The memo further stated that the Department of Special Services would 
hold “Summer Recovery Academy” from June 21 through August 12, 2021, at various sites 
throughout the county, “to meet special education and Section 504 obligations for Recovery 
Services.” 

The Director told OCR that the Division did not rule out the provision of compensatory services, 
where the Division failed to provide an agreed-upon aid or service. The Director also stated, 
without elaborating, that she was aware of instances where the Division awarded compensatory 
services requested by the parent/guardian. 

IV.  Analysis  and Conclusions  

As described further below, OCR found that the Division failed or was unable to provide a FAPE 
as required by Section 504 to thousands of qualified students with disabilities in violation of 
Section 504. Specifically, OCR found that, beginning with the spring 2020 shift to remote learning 
through the 2020-2021 school year, the Division categorically reduced and/or limited the services 
and special education that students were entitled to receive through their IEPs or Section 504 plans 
while learning remotely, in violation of 34 C.F.R. §§ 104.33 and 104.35. In addition, OCR has 
concerns that staffing shortages and other administrative obstacles may have denied some students 
with IEPs the services they required for FAPE, such as Extended School Year services for summer 
2021 and home-based instruction services in fall 2020. OCR also has concerns that the Division 
did not accurately or sufficiently track the services that it did provide to students with disabilities 
for the Department to ascertain its compliance with 34 C.F.R. § 104.33, as required by 34 C.F.R. 
§ 104.61 (incorporating 34 C.F.R. § 100.6(b)). Despite these lapses in the provision of FAPE, OCR 
also found that the Division has yet to develop and implement a plan adequate to remedy these 
denials of FAPE. 

A.  The Division  inappropriately reduced and limited services provided to  
students with disabilities, based on considerations other than the students’  
individual  educational needs   

The preponderance of the evidence supports that, beginning in spring 2020 through the 2020-2021 
school year, the Division categorically reduced and/or limited the services and special education 
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that students were entitled to receive through their IEPs or Section 504 plans while learning 
remotely. Based on that evidence, OCR finds that throughout that period, the Division failed to 
appropriately develop and provide students with disabilities instruction and related services during 
remote learning that were designed to meet their individual educational needs, in violation of §§ 
104.33 and 104.35. 

1. Spring 2020  

The Division’s obligation to provide FAPE to each of its qualified students with a disability has 
remained in effect throughout the COVID-19 pandemic. The Division therefore had to provide 
services designed to meet the individual educational needs of each qualified student with a 
disability to the same extent that it met the needs of their nondisabled peers. 34 C.F.R. § 
104.33(b)(1). And it had to design and decide upon those services through the procedures outlined 
in 34 C.F.R. § 104.35(b). 34 C.F.R. § 104.33(b)(2). According to the evidence OCR has obtained, 
however, the Division did not meet these requirements during the spring of 2020, in the following 
respects. 

First, after shifting to remote learning in mid-April 2020, the Division adopted and directed staff 
to apply a diluted standard for FAPE—one that consequently did not comply with the Section 504 
regulation. The Division itself acknowledged, both at the time and to OCR since, that it had an 
obligation to provide students FAPE during the pandemic, including the spring of 2020. The 
Division has also acknowledged, however, that once school buildings closed that spring, it was 
simply unable to provide many of the services identified in students’ IEPs or Section 504 plans. 
The Division has nevertheless taken the position that because it was not offering instruction 
comparable to that provided in a typical school day, it was not obligated to implement IEPs in full. 
Instead, it drafted and implemented what it called temporary leaning plans (TLPs), at least for its 
students with IEPs. And it did so not to ensure that those students received a FAPE, but rather to 
provide what it called “FAPE in light of the circumstances”—or the best the Division could in 
“good faith” have provided at the time. As the Department has consistently explained, however, 
the right to FAPE does not change with a pandemic.8 The Division therefore had to make every 
effort to provide special education and related services to students in accordance with their IEPs 
or, for those entitled to FAPE under Section 504, consistent with a plan developed to meet the 
requirements of Section 504. By the Division’s own admission, its use of TLPs fell short of that 
standard. 

8  See, e.g.,  U.S. Dep’t of Educ.,  Questions and Answers on Providing Services to Children with Disabilities During  
the Coronavirus Disease 2019 Outbreak, at 2 (Mar. 12, 2020) (“If an LEA continues to provide educational  
opportunities to the general student population during a school closure, the school must ensure that students with  
disabilities also have equal access to the same opportunities, including the provision of FAPE.”);  see also  U.S. Dep’t  
of Educ., Non-Regulatory Guidance  on Flexibility and Waivers for Grantees and Program Participants Impacted by  
Federally Declared Disasters, at 13 (Sept. 2017) (“Once school resumes, the LEA must  make every effort to provide  
special education and related  services to the child in  accordance with the child’s individualized education program  
(IEP) or, for students entitled to FAPE under Section 504, consistent with a plan developed to meet the  requirements  
of Section 504.”); U.S. Dep’t of Educ.,  Questions and Answers on Providing Services to  Children with Disabilities  
During an H1N1 Outbreak, at  3, 4 (Dec. 2009) (explaining that when a child did not receive services during the H1N1  
outbreak a district was required under the IDEA and Section 504 to “make a subsequent individualized determination  
… to decide whether a child with a disability requires compensatory education”).  
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Second, partly owing to its use of an incorrect FAPE standard, the services the Division did provide 
through its TLPs were not designed to meet students’ individual educational needs. Instead, the 
Division directed its IEP teams to draft TLPs that would “look different” from students’ IEPs, and 
that would “be significantly reduced,” due to the virtual setting. According to those instructions, 
the services students could receive through a TLP were not only cut, but limited to suggested 
amounts—in some cases, as little as 30 or even 5 minutes per month per service. And the Division 
made clear to its IEP teams that in making those cuts they were to “consider what services 
student[s] require[d] to support online, distance learning,” not what services those students needed 
online to support their continued progress on their IEPs. IEP teams were told, moreover, that they 
could make these changes unilaterally—despite in many cases not being able to conduct 
evaluations before doing so, as the Division acknowledged at the time. In addition, the Division’s 
guidance made clear to staff that for TLPs they could count such things as telephone contacts, e-
mails, and pre-recorded videos as services provided. 

Third, the Division also did not provide students the placements and services required by their 
IEPs and Section 504 plans once school buildings closed that spring. In the month following the 
March 2020 building closure, the Division initially provided only a variety of learning activities 
and packets for students on its public website and through Blackboard, which for many students 
with disabilities would have constituted a significant change in their services. But even by April, 
after the Division transitioned to remote learning, and to its use of TLPs, OCR found that many 
services were still not being provided at all. By May 13, 2020, according to the Division’s own 
internal tallies at the time, 9,820 students on IEPs had already missed some 40,608 sessions of 
occupational, speech, or physical therapy during remote learning—over the course of only a single 
month. Including earlier figures from March, that number rose to over 60,000 sessions missed in 
just the first two months after school buildings closed. Division documentation indicated that other 
students with disabilities also had those services on their Section 504 plans. 

2. 2020-2021 School Year  

During the 2020-2021 school year, the Division continued to direct its IEP teams to categorically 
reduce and place limits on the services, special education instruction, and educational curriculum 
that students with IEPs could receive while learning remotely. 

The Division told OCR that by the fall of 2020, it returned to implementing IEPs, rather than TLPs. 
For some students, though, the Division put into place what it called “virtual IEPs.” According to 
the internal guidance the Division prepared and disseminated to its staff in August 2020, case 
managers were instructed to draft those virtual IEPs based on the goals and services already 
outlined in the IEP, but to revise them “to focus on goals or objectives” that “the student can 
achieve and can be realistically supported based on the number of days/hours” in the shortened 4-
day week. In practice, however, that meant further reducing the instruction and services that some 
students on IEPs could receive and what they would be expected to learn during remote learning— 
beyond the 20% decrease in the school week for live instruction and services. 

On the one hand, the Division’s guidance to staff apparently capped the services that could be 
provided in a virtual IEP. For example, in its August 2020 Virtual IEP presentation to staff, 
Division administrators explained that an elementary student was to receive “no more” than 21 



    

  
   

  
    

 
     

 
  

 
  

     
  

 
   

 
  

   
 

 

 
 

  
    
   
   

   
  

   
  

   
 

  
 

    
  

    
    

 
 

 
   

  
 
 

Page 19 – Dr. Michelle Reid 

hours per week of services, with no more than one hour of specialized instruction per synchronous 
instruction day. And according to other evidence OCR has obtained, virtual IEPs could also 
significantly cut some of the services a student was expected to receive remotely, possibly beyond 
the categorical limitations. In one case, according to the Division, a student saw his special 
education services reduced by a third in the general education setting, and his speech language 
services cut by half. 

On the other hand, the Division’s documents also indicated a virtual IEP could water down what 
students were expected to master during remote learning—answering only ‘who’ or ‘where’ 
questions, for example, in response to a text read aloud, but dropping ‘what’ and ‘when’. The 
documents reflected that a virtual IEP could also lower how much a student was expected to master 
of that less ambitious material—correctly answering problems involving only multi-step addition 
and subtraction, for instance, rather than multi-step equations, and then only 80% of the time, 
rather than 90%. To date, OCR has obtained no evidence suggesting that the Division had similarly 
downgraded its academic expectations for students without disabilities during the 2020-2021 
school year, even though they, too, were learning remotely. To the contrary, in late August 2020, 
the Division had said publicly that it expected its students to master essentially the same material 
as in any other year, despite learning online. 

B.  The Division’s provision  and tracking  of FAPE services during the 2020-2021 
school year  and following summer raise concerns under Section 504   

OCR also has concerns that, due to staffing shortages and other administrative obstacles, the 
Division was not able to provide certain services that students with disabilities needed to receive 
a FAPE during the 2020-2021 school year and the following summer. Throughout both periods, 
the evidence OCR obtained shows that the Division was struggling at the time to find teachers to 
support its virtual instruction and services. According to the August 2020 Virtual IEP guidance, 
for instance, that fall the Division was anticipating a teacher shortage for students placed on home-
based instruction. The guidance therefore asked staff to consider recruiting teachers at the 
attending school to take the assignment. According to media reports, similar staffing issues 
continued through the following summer, reportedly forcing the Division to delay its 2021 
Extended School Year services by several weeks. OCR has concerns that these delays and 
disruptions, while understandable, may nevertheless have deprived students with disabilities of 
some of the services to which they were entitled by their IEPs. 

The evidence OCR reviewed also raised further concerns that the Division may not have been 
accurately or sufficiently tracking services provided to students with disabilities during remote 
learning, as required for the Department to ascertain its compliance with 34 C.F.R. § 104.33. For 
the spring 2020, for example, the [redacted content] told OCR that though she could run a report 
to show how many meetings Section 504 teams had held to review and revise Section 504 plans, 
that report would not indicate whether teams looked at plans together, or whether a team had made 
a determination that the needs of the student were being met—or, for that matter, whether it had 
made any determination at all. And during the next school year, at a December 2020 webinar, 
several teachers expressed concern that the Division had instructed them to count students with 
disabilities present for virtual instruction even when those students were only logging in, but not 
turning on their cameras or microphones or otherwise engaging in instruction. Based on this 
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evidence, OCR has concerns that during remote learning the Division may not have been 
adequately tracking the provision of its services, as required by 34 C.F.R. § 104.61 (incorporating 
34 C.F.R. § 100.6(b)), to confirm that its students with disabilities were receiving an education 
and services consistent with 34 C.F.R. 104.33. 

C.  The Division failed to adequately  remedy denials of FAPE during remote 
learning   

The Division has also neither designed nor implemented a plan adequate to remedy the denials of 
FAPE that occurred during remote learning. According to the evidence OCR reviewed, as early as 
April 2020, Division administrators understood that compensatory services would be required for 
students with disabilities.  An April 2, 2020, e-mail among administrators claimed that because 
the Division was “one of very few divisions that are committing to ‘new learning’,” rather than 
reviewing what students had already learned, it would “be at a distinct disadvantage for [special 
education] compensatory.”9 Later that spring, Division administrators had even estimated how 
many students would be owed related services (9,820), and how much those services would likely 
cost them—around $3 million, for the more than 60,000 service sessions missed from March 13 
to May 13, 2020. 

Not long after drawing up those estimates, however, the Division shifted its approach—away from 
“compensatory services” to its current system of “recovery services.” As the Division told its staff 
throughout the 2020-2021 school year, it no longer views compensatory services as an appropriate 
remedy for any pandemic-related disruptions in services that the Division was supposed to provide 
according to students’ IEPs or Section 504 plans. The Division has instead explained, both to its 
staff and to OCR, that because it does not regard itself at fault for disruptions caused by the 
pandemic, it does not believe it denied any students FAPE as result of them, nor consequently 
owes those students compensatory services. Consistent with that view, Division administrators 
were explicitly advising their IEP and Section 504 teams to steer parents away from conversations 
about compensatory services, and to discuss only “recovery services” instead. OCR finds that 
approach inadequate, in several respects. 

First, by refusing even to discuss compensatory services, the Division appears to be applying the 
same erroneous standard that it used to deny students FAPE in the first place. As already explained, 
FAPE did not change during the pandemic, nor did districts’ obligation to adequately remedy 
shortfalls in the services that students with disabilities require for FAPE. Further, providing 
compensatory services to a student does not draw into question a school’s good faith efforts during 
these difficult circumstances. It is a remedy that recognizes the reality that students experience 
injury when they do not receive appropriate and timely initial evaluations, reevaluations, or 
services, including the services that the school had previously determined they were entitled to, 
regardless of the reason. For example, a school may need to provide compensatory services for a 
student who did not receive physical therapy during school closures or for a student who did not 
receive a timely evaluation. 

9  The Division appears to have incorrectly assumed that it was only required to provide compensatory services because  
it  was  offering  “new  learning.” As the  Department  has  made  clear,  the  right  to FAPE  did not  change  during the  
pandemic. See supra note 8.  
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Accordingly, for students with disabilities who did not receive those services while learning 
remotely, the Division was responsible for convening a group of persons knowledgeable about the 
student to make an individualized determination whether, and to what extent, compensatory 
services are required.10 The Division’s efforts to deter parents and staff from so much as discussing 
compensatory services—even for students that the Division knows did not receive the services 
they were due—is flatly at odds with the Division’s obligations under Section 504. 

Second, the Division’s specific approach to remedial services—what it refers to as “recovery 
services”—falls short of what is required to remedy denials of FAPE. As the Director made clear, 
and the Division’s written guidance confirms, “‘recovery services’ and ‘compensatory services’ 
are not synonyms,” nor are they “the same thing,” in either design or effect. The initial screening 
methodology that the Division uses to determine whether an IEP or Section 504 team should 
convene to consider the need for recovery services focuses primarily on regression, leaving behind 
students who made progress but failed to make adequate progress in light of the child’s 
circumstances. According to training materials disseminated to Division staff in the winter and 
spring of 2021, only students who are at or below baseline, according to how they performed on 
their IEP goals, assessments, etc., before the closure in March 2020, would even be considered for 
recovery services. Under this “recovery” approach, students who made any progress at all, no 
matter how minimal, would apparently not be eligible for recovery services. Moreover, that 
screening methodology altogether fails to consider whether the Division provided the services 
outlined in an IEP or Section 504 plan—including the tens of thousands of service sessions for PT, 
OT, and speech language therapy that the Division has acknowledged it did not provide just during 
the spring of 2020. However, whenever a student with a disability has not received the services or 
instruction he or she needed for FAPE—even while learning remotely—the Division must convene 
those students’ IEP or Section 504 teams to consider the student’s need for compensatory 
education. Yet the Division has not done that. Instead, as a general matter of policy, the Division 
has refused even to entertain compensatory education for services it did not or could not provide 
due to the COVID-19 pandemic—apparently based on its erroneous belief that it was responsible 
for providing only “FAPE in light of the circumstances.” 

Even apart from that erroneous standard, the Division appears to have limited students’ ability to 
receive remedial services in yet other ways. For example, in several webinars early in 2021, 
Division administrators acknowledged that parents and advocates had voiced concerns that IEP 
teams were still not raising the possibility of recovery services with parents. Moreover, both the 
Supplemental Document for Recovery Services and the Guidance Document suggest that students 
who did not fully participate in remote learning during the spring of 2020 would not be considered 
for compensatory or remedial services at all. The Director conceded that the Division guidance, as 
written, could result in not giving recovery services. She nevertheless told OCR that, “in reality,” 
the Division “didn’t want to leave a student behind because they didn’t participate” and that the 
Division “worked hard to provide” recovery services if a family wanted them. Yet, as of March 
2022, that guidance remained publicly available on the Division’s website, and was still being 
cited and used in trainings for its staff through the spring of 2021. And as of early February 2022, 

10  For more information,  see  U.S. Dep’t of Educ., Office  for Civil Rights,  Fact Sheet: Providing Students with  
Disabilities Free Appropriate Public Education During the COVID-19 Pandemic and  Addressing the Need for  
Compensatory Services Under Section 504  (Feb. 2022).   
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only some 1,070 students with IEPs had received recovery services, joined by only 8 students with 
Section 504 plans – although the Division serves more than 25,000 students with disabilities. 

Together this evidence raises concerns that throughout the 2020-2021 school year, school staff 
were relying on the Division’s written guidance to unduly narrow the number of students 
considered for remedial services. To date, OCR has received no documentation to support that 
recovery services are being widely offered in the Division. With so few students having received 
those services as of February 2022—nearly two years after COVID-19 first closed the Division’s 
buildings—the evidence strongly suggests that appropriate remedial services still remain 
unavailable, as a practical matter, to the many thousands of students with disabilities in the 
Division who may need them. 

For these reasons, OCR found that the Division failed to develop and implement a plan adequate 
to remedy denials of FAPE during remote learning, in a manner consistent with Section 504. 

V.  Resolution  Agreement  and Conclusion  

To address the violations identified during the investigation, the Division entered into the attached 
Resolution Agreement which is aligned with the issues investigated and the information obtained 
by OCR. The Division agreed to create and implement a comprehensive plan which will describe 
for Division staff, students, and parent/guardians the efforts the Division will undertake to address 
the compensatory education needs of students with disabilities resulting from the Section 504 
violations identified by OCR in this directed investigation. The plan will include a tracking 
mechanism to ensure all students who need compensatory education receive those services. The 
Division will also appoint an administrator to oversee the Division’s implementation of the plan 
and ensure that parents/guardians have a point of contact for addressing questions and concerns. 

Based on the commitments made in the Resolution Agreement, OCR is closing the investigation 
as of the date of this letter. When fully implemented, the Resolution Agreement is intended to 
address the areas of violation and compliance concerns identified by OCR. OCR will monitor the 
implementation of the Resolution Agreement until the Division is in compliance with Section 504 
and Title II. 

This concludes OCR’s investigation. This letter should not be interpreted to address the Division’s 
compliance with any other regulatory provision or to address any issues other than those addressed 
in this letter. This letter sets forth OCR’s determination in an individual OCR investigation. This 
letter is not a formal statement of OCR policy and should not be relied upon, cited, or construed 
as such. OCR’s formal policy statements are approved by a duly authorized OCR official and made 
available to the public. 

Please be advised that the Division may not harass, coerce, intimidate, discriminate, or otherwise 
retaliate against any individual because that individual asserts a right or privilege under a law 
enforced by OCR or has files a complaint, testifies, assists, or participates in a proceeding under a 
law enforced by OCR. If this happens, the individual may file a retaliation complaint with OCR. 
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Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request. In the event that OCR receives such a request, it will 
seek to protect, to the extent provided by law, personally identifiable information that, if released, 
could reasonably be expected to constitute an unwarranted invasion of personal privacy. 

Thank you for your cooperation in resolving this investigation. OCR looks forward to receiving 
the Division’s first monitoring report by December 9, 2022. If you have any questions regarding 
this letter, please contact Sara Clash-Drexler at Sara.Clash-Drexler@ed.gov; Samantha Shofar at 
Samantha.Shofar@ed.gov; and Betsy Trice at Betsy.Trice@ed.gov. 

Sincerely, 

/s/ 

Emily Frangos 
Regional Director 
District of Columbia Office 
Office for Civil Rights 

Enclosure 

mailto:David.Hensel@ed.gov
mailto:Samantha.Shofar@ed.gov
mailto:Betsy.Trice@ed.gov
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January 17, 2023  

 

Honorable Jillian Balow    

Superintendent of Public Instruction    

Virginia Department of Education    

P.O. Box 2120    

Richmond, Virginia 23218    

Jillian.Balow@doe.virginia.gov     

Dear Superintendent Balow:   

The purpose of this letter is to summarize the current status of our review of the Virginia 

Department of Education’s (VDOE) outstanding noncompliance first identified in OSEP’s June 

23, 2020 monitoring report (OSEP’s monitoring report), and of the documentation you have 

provided to date. VDOE has submitted documents and responses to OSEP on September 18, 

2020, October 29, 2020, March 4, 2021, December 21, 2021, March 11, 2022, June 10, 2022, 

November 3, 2022, and January 11, 2023. In addition, VDOE has communicated information in 

conference calls with OSEP on January 15, 2021, May 25, 2021, April 20, 2022, and January 13, 

2023. As a result of these submissions, as detailed in OSEP’s September 1, 2022 letter, VDOE 

has corrected some, but not all of the findings. This letter provides a general summary of OSEP’s 

review and analysis of VDOE’s document submissions, except for those submitted on January 

11, 2023. After we have completed our review of the most recent document submission, we will 

provide a more detailed analysis of VDOE’s actions taken to address the identified 

noncompliance, and additional actions, if any, that are required to close out the noncompliance. 

The findings and required actions set forth in OSEP's monitoring report required VDOE to 

demonstrate correction as soon as possible and in no case, beyond one year after identification. 

In OSEP’s monitoring report, OSEP included the results of its May 2019 on-site monitoring visit 

and put VDOE on notice of its failure to comply with the following requirements under the 

Individuals with Disabilities Education Act (IDEA).  

• VDOE does not have procedures and practices that are reasonably designed to enable the 

State to exercise general supervision over all educational programs for children with 

disabilities administered within the State to ensure that all such programs meet the 

requirements of Part B of IDEA, and to effectively monitor the implementation of Part B 

of IDEA, as required by 20 U.S.C. §§ 1412(a)(11) and 1416(a), 34 C.F.R. §§ 300.149(a) 

and (b) and 300.600(a) and (b), 20 U.S.C. § 1232d(b)(3)(A) and (E), 34 C.F.R. § 

300.600(e) and 2 C.F.R. § 200.331(d)(1)–(2).   

• VDOE is not exercising its general supervisory and monitoring responsibilities to 

implement its State complaint resolution system in a manner consistent with all of the 

requirements in 20 U.S.C. § 1412(a)(11)(A) and 1416(a) and 34 C.F.R. §§ 300.149 and 

300.600 and 34 C.F.R. §§ 300.151 through 300.153 for the following reason: The State 

does not ensure that it resolves every complaint that meets the requirements of 34 C.F.R. 

§ 300.153 in accordance with the minimum State complaint procedures in 34 C.F.R. § 
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300.152, specifically in the situation where the State has developed a communication 

plan with an individual parent-complainant.  

• VDOE is not exercising its general supervisory and monitoring responsibilities in 

accordance with 20 U.S.C. §§ 1412(a)(11)(A) and 1416(a) and 20 U.S.C. 

§ 1232d(b)(3)(A) and 34 C.F.R. §§ 300.149(a) and (b) and 300.600(a) and (d)(2) with 

regard to the following:    

a. VDOE does not ensure and document that LEAs track the implementation of the 

timelines for the resolution process for due process complaints filed by parents in 34 

C.F.R. § 300.510 and for calculating the beginning and expiration of the 45-day due 

process hearing decision timeline in 34 C.F.R. § 300.515(a), unless under 34 C.F.R. § 

300.515(c), a hearing officer grants a specific extension of the 45-day timeline at the 

request of a party to the hearing; and    

b. VDOE does not ensure that its LEAs track the implementation of the resolution 

timelines in 34 C.F.R. § 300.532(c)(3) and that hearing officers track the 

implementation of the expedited due process hearing timelines in 34 C.F.R. § 

300.532(c)(2) in order to properly track due process hearing decision timelines.    

• VDOE does not have procedures and practices that are reasonably designed to ensure a 

timely resolution process for due process complaints filed by parents or the timely 

adjudication of due process complaints that result in due process hearings, or a timely 

resolution process for expedited due process complaints, and the timely adjudication of 

expedited due process hearings.  

• Because VDOE does not have a mechanism to reliably determine the date on which the 

45-day due process hearing timeline in 34 C.F.R. § 300.515(a) commences, VDOE is 

unable to report valid and reliable data on the adjudication of due process complaints as 

required under Section 618(a)(1)(F) of IDEA.    

• Because VDOE does not have a mechanism for reliably determining whether expedited 

hearing timelines are met, the VDOE is unable to report valid and reliable data on 

expedited due process hearings in accordance with Section 618(a) of IDEA.  

• VDOE does not have procedures and practices that are reasonably designed to implement 

a mediation process that is consistent with the requirements of 20 U.S.C. § 1415(e) and 

34 C.F.R. § 300.506. Specifically, the State’s practice of having its mediation coordinator 

co-mediate when the mediator is new and permitting its mediation coordinator to be 

present at the mediation sessions is inconsistent with the requirement in 34 C.F.R. § 

300.506(c)(1) that the State’s procedures ensure that a mediator is not an employee of the 

SEA and has no personal or professional interest that would conflict with the mediator’s 

objectivity.   

• OSEP concluded the provision of Virginia’s regulation, 8VAC20-81-170(B)(2)(a) and 

(e), are inconsistent with 20 U.S.C. § 1415(b)(1) and 34 C.F.R. § 300.502, because the 

State’s regulation restricts a parent’s right to an independent educational evaluation (IEE) 

at public expense to only those areas in which the public agency had previously evaluated 

the child.   



Page 3 – Honorable Jillian Balow 

 

As explained in OSEP’s letter dated September 1, 2022, OSEP determined VDOE demonstrated 

compliance in the areas related to mediation. With respect to general supervision, OSEP 

determined VDOE’s evidence of its revised general supervision and monitoring system was 

sufficient to close the related finding while reserving the right to revisit the matter based on any 

subsequent information OSEP may receive.   

OSEP further concluded VDOE has not provided sufficient information to demonstrate 

correction of the identified noncompliance related to State complaint procedures, due process 

complaint and hearing procedures, and IEEs. OSEP scheduled a follow-up phone call with 

VDOE on August 30, 2022, which was rescheduled by VDOE to September 8, 2022, and 

subsequently rescheduled again to October 5, 2022, to discuss the outstanding OSEP DMS 

findings. On October 4, 2022, VDOE informed OSEP that it was going to decline to participate 

in the scheduled call because, in VDOE’s view, some of the relevant OSEP DMS subject matter 

was being raised as the subject of a Federal class action lawsuit filed in September of 2022. 

However, VDOE has since confirmed and participated in a follow-up call with OSEP on January 

13, 2023.  

During the January 13, 2023 conference call, OSEP noted that a number of case closure records 

indicated that timelines for due process hearings were improperly extended at the behest of the 

hearing officer, with no indication that they were requested by either party to the hearing. The 

IDEA implementing regulations only provide for a hearing officer to grant specific extensions of 

time at the request of either party. 34 .C.F.R. § 300.515(a). 

Relatedly, OSEP reviewed Virginia’s Regulation, 8VAC20-81-210(P)(9)(b), which states as 

follows: 

8VAC20-81-210(P)(9)(b) In instances where neither party requests an extension 

of time beyond the period set forth in this chapter, and mitigating circumstances 

warrant an extension, the special education hearing officer shall review the 

specific circumstances and obtain the approval of the Virginia Department of 

Education to the extension.  

The practice noted in the case closure records and, on its face, the Virginia regulation 

appear inconsistent with 34 C.F.R. § 300.515(a). As we indicated on the January 13, 2023 

call, the practice and the Virginia regulation also need to be addressed.   

We believe that the conference call held on January 13, 2023, was productive and we are 

committed to continuing to engage with VDOE to assist the State in closing the remaining DMS 

findings. However, please note that the noncompliance first identified in OSEP’s monitoring 

report and follow-up letters include items that represent longstanding required correction. If 

VDOE is unable to demonstrate full compliance with the IDEA requirements identified in 

OSEP’s monitoring report, this could result in the imposition of Specific Conditions on VDOE’s 

IDEA Part B grant award and could affect VDOE’s determination under section 616(d) of 

IDEA.  
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If you have any questions, please contact Koko Austin, your OSEP State Lead, at 202-245-6720 

or Ayorkor.Austin@ed.gov.  

Sincerely,  

  

  

   

Valerie C. Williams   

  

  

   

cc: Samantha Hollins, State Director of Special Education    

 



18 
 

Exhibit B-2 

OSEP Letter dated February 8, 2023 

  



400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-2800 

www.ed.gov 

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness 
 by fostering educational excellence and ensuring equal access. 

 

 
UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES 

OFFICE OF SPECIAL EDUCATION PROGRAMS 

 

  
February 8, 2022 
 
Honorable Jillian Balow 
Superintendent of Public Instruction 
Virginia Department of Education 
P.O. Box 2120 
Richmond, Virginia 23218 
Jillian.Balow@doe.virginia.gov  

Dear Superintendent Balow: 

The U.S. Department of Education, Office of Special Education Programs (OSEP) is writing in 
response to the Virginia Department of Education’s (VDOE or State) corrective action 
documentation submitted to OSEP on September 18, 2020, October 29, 2020, March 4, 2021, 
and December 21, 2021. Some of the information in this response is also based on a telephone 
meeting with the State on January 15, 2021. OSEP has carefully reviewed the documentation and 
information and determined that the State has not demonstrated correction of all the 
noncompliance identified in our June 23, 2020, Differentiated Monitoring and Support (DMS) 
monitoring letter (DMS letter). In the attached chart (DMS Response to State.VA.2.8.22) OSEP 
has detailed the outstanding issues, the previous required actions, a list of relevant documents 
submitted by Virginia, OSEP’s analysis of those documents, OSEP’s specific conclusions 
regarding correction, and what, if any, corrective actions, or additional next steps are appropriate 
to demonstrate correction.  

As you are aware, our office continues to be contacted by multiple parents and other stakeholders 
in Virginia regarding the State’s system of general supervision including, but not limited to, 
monitoring, due process, and policies and procedures governing independent educational 
evaluations (IEEs). While we understand that these communications only convey one side of 
often complicated situations, we remain concerned about the volume and nature of the concerns 
raised by these individuals and groups. Specifically, parents and other stakeholders have shared 
concerns about VDOE’s compliance with its general supervisory responsibilities. Through this 
letter, we are providing notice that OSEP intends to engage further with the State on the 
following allegations:  

a. Whether LEAs are properly addressing consideration of extended school year 
(ESY) services.  

b. Whether, in certain situations, the maximum allowable charges for evaluations 
established by an LEA result in a denial of parents’ rights to an IEE at public 
expense. 

c. Whether LEAs are denying parental requests for IEEs without initiating a due 
process complaint to demonstrate the public agency’s evaluation of the child is 
appropriate. 

d. Whether LEAs are ensuring all access rights to special education records.  
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e. Whether Due Process Hearing Officers are refusing to open parents’ (virtual) 
hearings to the public.  

f. Whether LEAs are providing all accommodations and services included in 
children’s IEPs that are necessary for the provision of FAPE.     

g. Whether the State’s complaint resolution process addresses allegations of 
systemic noncompliance occurring within LEAs.  

In addition, in an email dated March 4, 2021, VDOE requested “written notification from OSEP 
explaining the foundation for restricting the Coordinator of Mediation from evaluating mediators 
through observation, given that the approach is permitted in other states under IDEA”. VDOE 
has asked for clarification on OSEP’s position regarding its mediation evaluation practices. As 
outlined in the attachment to this letter, OSEP remains concerned that the presence of an SEA 
employee during mediations can potentially affect the objectivity and professional interests of 
the mediator and that the SEA employee may be taking an active role in guiding the mediation 
itself-- which is prohibited under the IDEA. VDOE has not submitted any protocols, 
documentation, or other evidence to the contrary. To ensure that the mediation program is 
consistent with IDEA regulations, if Virginia intends to continue mediator evaluations that rely 
primarily on the presence of an SEA employee in the mediation sessions, then it must revise its 
mediation and mediator evaluation procedures to include and specify, at a minimum, the 
following: 

• A requirement that mediation is conducted by only one individual. 

• A requirement that the mediation evaluator is only present at the mediation session in an 
observatory role. No participation in the session is permitted. 

• The frequency and duration of mediation evaluations. 

• Prior written notice to parents participating in mediation sessions where a mediation 
evaluator will attend, stating that: Mediation is voluntary and parents may refuse to 
participate in mediation if they do not want the mediation evaluator to be present; the 
evaluator is an employee of the SEA; the evaluator will be present only to observe; and, 
the evaluator is prohibited from participating in the mediation. 

• Parent exit surveys or other documentation demonstrating that the mediation evaluator 
was only present at the mediation sessions in an observatory role and did not participate. 

As a reminder, the State must ensure this noncompliance is corrected as soon as possible, and in 
accordance with the timelines specified in the attached corrective actions. If VDOE anticipates 
difficulty in meeting the timelines including in the corrective actions attached, OSEP requests 
that the State provide a plan that includes projected dates for carrying out the required actions 
necessary to achieve full compliance. 

We thank you in advance for your prompt attention to this important matter.  If you have any 
questions or would like to schedule a call to discuss OSEP’s review and conclusions in this 
matter, please contact your OSEP State Lead, Koko Austin, at (202) 245-6720.  

 

Sincerely, 
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Valerie C. Williams 
Director 
Office of Special Education Programs 

 
Attachment 
 

cc: Samantha Hollins, Ph.D. 
State Director of Special Education 
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February 17, 2023 

 

Honorable Jillian Balow  

Superintendent of Public Instruction  

Virginia Department of Education  

P.O. Box 2120  

Richmond, Virginia 23218 

Jillian.Balow@doe.virginia.gov   

Dear Superintendent Balow:   

This letter, and the accompanying chart, summarizes the current status of the outstanding 

findings from the Office of Special Education Program’s (OSEP’s) Differentiated Monitoring 

and Support (DMS) report issued on June 23, 2020. As detailed below, some findings are closed 

with no further action required. Some findings, remain open due to continued concerns around 

the documentation provided to date and information related to the required actions. Finally, 

through review of the submitted documentation, continued contacts from Virginia parents and 

advocates, and other sources of information that have come to the attention of our office, we 

have significant new or continued areas of concerns with the State’s implementation of general 

supervision, dispute resolution, and confidentiality requirements of Part B of the Individuals with 

Disabilities Education Act (IDEA). Appropriate policies and procedures for both oversight and 

compliance, and their implementation, are crucial to ensuring that children with disabilities and 

their families are afforded their rights under IDEA and that a free appropriate public education 

(FAPE) is provided. For this reason, as is discussed below, we are notifying you of OSEP’s plan 

to initiate additional monitoring activities focused on both the new and continued areas of 

concern and on the effective implementation IDEA requirements in these areas. 

June 23, 2020 DMS findings: The chart below summarizes the current status of the findings 

from OSEP’s June 23, 2020 letter. Further details of OSEP’s analysis and next steps are found in 

the attached chart. 

Finding Status 

 

CLOSED FINDINGS 

 

 

GENERAL SUPERVISION: Based on the review of 

documents, analysis of data, and interviews with State 

personnel, OSEP concludes that the State does not have 

procedures and practices that are reasonably designed to 

enable the State to exercise general supervision over all 

 

Original finding is closed 

based on the submission 

documentation consistent 

with required actions.  

 

mailto:Jillian.Balow@doe.virginia.gov
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Finding Status 

educational programs for children with disabilities 

administered within the State, to ensure that all such 

programs meet the requirements of Part B of IDEA, and to 

effectively monitor the implementation of Part B of IDEA, as 

required by 20 U.S.C. §§ 1412(a)(11) and 1416(a), 34 C.F.R. 

§§ 300.149(a) and (b) and 300.600(a) and (b), 20 U.S.C. § 

1232d(b)(3)(A) and (e), 34 C.F.R. § 300.600(e) and 2 C.F.R. 

§ 200.332. 

 

 

 

 

 

 

 

 

 

However, the consistent 

implementation of these 

practices and procedures 

remains an area of concern. 

Further, as noted in our 

September 1, 2022 letter, 

OSEP intends to continue to 

monitor the State’s 

implementation of its general 

supervision and monitoring 

system through State-reported 

data and has reserved the 

right to revisit the matter 

based on future, additional 

information OSEP may 

receive.  

 

OSEP intends to further 

investigate implementation of 

VDOE’s general supervision 

system in our additional 

monitoring activities and may 

require additional corrective 

actions based on new 

analyses and findings, if any. 

 

DUE PROCESS COMPLAINT AND HEARING 

PROCEDURES: Based on the review of documents, 

analysis of data, and interviews with State personnel, OSEP 

concludes that: 

1. The State is not exercising its general supervisory and 

monitoring responsibilities in accordance with 20 

U.S.C. §§ 1412(a)(11)(A) and 1416(a) and 20 U.S.C. 

§ 1232d(b)(3)(A) and 34 C.F.R. §§ 300.149(a) and (b) 

and 300.600(a) and (d)(2) with regard to the 

following:  

a. VDOE does not ensure and document that 

LEAs track the implementation of the 

timelines for the resolution process for due 

process complaints filed by parents in 34 

C.F.R. § 300.510 and for calculating the 

beginning and expiration of the 45-day due 

process hearing decision timeline in 34 C.F.R. 

 

Closed.  

 

Findings 1 (a) and (b): No 

further action is required. 
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Finding Status 

§ 300.515(a), unless under 34 C.F.R. § 

300.515(c), a hearing officer grants a specific 

extension of the 45-day timeline at the request 

of a party to the hearing; and  

VDOE does not ensure that its LEAs track the 

implementation of the resolution timelines in 34 C.F.R. § 

300.532(e)(3) and that hearing officers track the 

implementation of the expedited due process hearing 

timelines in 34 C.F.R. § 300.532(e)(2) in order to properly 

track due process hearing decision timelines.  

 

MEDIATION: Based on the review of documents and 

interviews with State personnel, OSEP concludes that the 

State does not have procedures and practices that are 

reasonably designed to implement a mediation process that is 

consistent with the requirements of 20 U.S.C. § 1415(e) and 

34 C.F.R. § 300.506. Specifically, the State’s practice of 

having its mediation coordinator co-mediate when the 

mediator is new, and permitting its mediation coordinator to 

be present at the mediation sessions is inconsistent with the 

requirement in 34 C.F.R. § 300.506(e)(1) that the State’s 

procedures ensure that a mediator is not an employee of the 

SEA and has no personal or professional interest that would 

conflict with the mediator’s objectivity 

 

Closed, no further action is 

required at this time.  

 

OPEN FINDINGS 

 

 

GENERAL SUPERVISION: Additional Concern  

Provision of FAPE and Compensatory Services during the 

pandemic. 

 

Additional Concern 

As a result of the Office for 

Civil Rights’ (OCR) 

November 30, 2022 letter to 

Fairfax County, OSEP is 

concerned about the potential 

for similar issues in other 

LEAs in Virginia.  OSEP 

intends to further investigate 

this issue in our additional 

monitoring activities and may 

require additional corrective 
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Finding Status 

actions based on new 

analyses and findings, if any. 

 

STATE COMPLAINT PROCEDURES: Based on the 

review of documents, analysis of data, and interviews with 

State personnel, OSEP concludes that the State is not 

exercising its general supervisory and monitoring 

responsibilities to implement its state complaint resolution 

system in a manner consistent with all the requirements in 20 

U.S.C. § 1412(a)(11)(A) and 1416(a) and 34 C.F.R. §§ 

300.149 and 300.600 and 34 C.F.R. §§ 300.151 through 

300.153 for the following reason: 

The State does not ensure that it resolves every complaint that 

meets the requirements of 34 C.F.R. § 300.153 in accordance 

with the minimum State complaint procedures in 34 C.F.R. § 

300.152, specifically in the situation where the State has 

developed a communication plan with an individual parent-

complainant. 

 

Open.  

 

Further actions are required to 

close this finding. OSEP 

intends to further investigate 

compliance and 

implementation of State 

complaint procedures in our 

additional monitoring 

activities and may require 

additional corrective actions 

based on new analyses and 

findings, if any. 

  

 

DUE PROCESS COMPLAINT AND HEARING 

PROCEDURES: Based on the review of documents, 

analysis of data, and interviews with State personnel, OSEP 

concludes that: 

2. The State is not exercising its general supervisory and 

monitoring responsibilities in accordance with 20 

U.S.C. §§ 1412(a)(11)(A) and 1416(a) and 20 U.S.C. 

§ 1232d(b)(3)(A) and 34 C.F.R. §§ 300.149(a) and (b) 

and 300.600(a) and (d)(2) with regard to the 

following:  

a. VDOE does not ensure and document that 

LEAs track the implementation of the 

timelines for the resolution process for due 

process complaints filed by parents in 34 

C.F.R. § 300.510 and for calculating the 

beginning and expiration of the 45-day due 

process hearing decision timeline in 34 C.F.R. 

§ 300.515(a), unless under 34 C.F.R. § 

300.515(c), a hearing officer grants a specific 

extension of the 45-day timeline at the request 

of a party to the hearing; and  

 

Open.  

 

Findings 2-4: Further actions 

are required. For details see 

attached chart. 

OSEP intends to further 

investigate compliance and 

implementation of due 

process complaint and 

hearing procedures in our 

additional monitoring 

activities and may require 

additional corrective actions 

based on new analyses and 

findings, if any. 
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Finding Status 

b. VDOE does not ensure that its LEAs track the 

implementation of the resolution timelines in 

34 C.F.R. § 300.532(e)(3) and that hearing 

officers track the implementation of the 

expedited due process hearing timelines in 34 

C.F.R. § 300.532(e)(2) in order to properly 

track due process hearing decision timelines.  

3. Consequently, OSEP concludes that the State does not 

have procedures and practices that are reasonably 

designed to ensure a timely resolution process for due 

process complaints filed by parents or the timely 

adjudication of due process complaints that result in 

due process hearings, or a timely resolution process 

for expedited due process complaints, and the timely 

adjudication of expedited due process hearings. 

4. Because the State does not have a mechanism to 

reliably determine the date on which the 45-day due 

process hearing timeline in 34 C.F.R. § 300.515(a) 

commences, the State is unable to report valid and 

reliable data on the adjudication of due process 

complaints as required under Section 618(a)(1)(F) of 

IDEA.  

5. Because the State does not have a mechanism for 

reliably determining whether expedited hearing 

timelines are met, the State is unable to report valid 

and reliable data on expedited due process hearings in 

accordance with Section 618(a) of IDEA. 

 

INDIVIDUAL EDUCATIONAL EVALUATIONS (IEE): 

Based on a review of documents and interviews with State 

personnel, for the reasons set forth above, OSEP concludes 

that the provision of Virginia’s regulation, 8VAC20-81-

170(B)(2)(a) and (e), are inconsistent with 20 U.S.C. § 

1415(b)(1) and 34 C.F.R. § 300.502, because the State’s 

regulation restricts a parent’s right to an IEE at public 

expense to only those areas in which the public agency had 

previously evaluated the child. 

 

Open.   

 

Further actions are required to 

close this finding.   

 

In addition, OSEP intends to 

further investigate compliance 

and implementation of IEE 

procedures in our additional 

monitoring activities and may 

require additional corrective 

actions based on new 

analyses and findings, if any. 
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Additional Concerns around the implementation of general supervision, dispute resolution, 

and confidentiality requirements of IDEA. Based on substantial numbers of contacts from 

parents and other advocates, and additional information we have found in reviewing corrective 

actions for the 2020 monitoring findings, OSEP has identified significant concerns around the 

implementation of key requirements of IDEA that, while related to the 2020 findings, go beyond 

the scope of those findings. As a result, OSEP is notifying VDOE that we will undertake 

additional monitoring activities to address these concerns. We anticipate conducting these 

activities in August and/or September of 2023. A description of the areas of additional 

monitoring appears below. 

1. General Supervision procedures for the identification and correction of noncompliance:  

General supervision is the primary mechanism for ensuring that all students in the State 

receive FAPE, no matter which school district they attend. OSEP appreciates the work 

that VDOE has undertaken to revise its monitoring procedures. However, to ensure that 

VDOE is fulfilling it general supervisory responsibilities under 34 C.F.R. §§ 300.149(a) 

and (b) and 300.600(a) and (d)(2), OSEP intends to examine the effective 

implementation of the revised policies and procedures and practices. At a minimum, 

OSEP intends to utilize the DMS 2.0 monitoring protocols for a systematic review of 

VDOE’s policies, procedures and practices for the identification and correction of 

noncompliance. 

 

Provision of FAPE during the COVID-19 Pandemic and Compensatory Services: The 

negative impact on children with disabilities of school closures and other limitations on 

education during the COVID-19 pandemic has been both significant and disparate.  The 

Department has issued guidance on ways to mitigate the significant impact through the 

provision of compensatory services.  Many States have responded both positively and 

proactively to ensure that students with disabilities get back on track. OSEP is concerned 

that Virginia’s leadership and guidance in this area has been deficient and may have led 

to noncompliance by school districts. 

 

On November 30, 2022, OCR issued a letter and resolution agreement resulting from its 

directed investigation of Fairfax County Public Schools. As a result of its investigation, 

OCR concluded that during the Covid-19 Pandemic, Fairfax County Public Schools 

failed or was unable to provide a FAPE to thousands of qualified students with 

disabilities in violation of Section 504 (Section 504) of the Rehabilitation Act of 1973. 

Although, OCR’s investigation was specific to Fairfax, the letter makes clear that Fairfax 

County Public Schools based their policies and practice at least partially upon guidance 

issued by VDOE.1Similarly, although OCR cited violations with Section 504, the 

policies and practices identified in this letter also appear to be inconsistent with IDEA. In 

addition, we are aware of State complaint decisions that were consistent with the policy 

and practices cited by OCR. Since the VDOE guidance was Statewide and because 

OSEP has received complaints from across the State about practices similar to those 

cited by OCR in Fairfax, OSEP will examine this matter. 

 

 
1 See, “Considerations for COVID Recovery Services for Students with Disabilities.” 
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2. State complaint policies, procedures, and practices: The appropriate and effective 

investigation and resolution of State complaints is a significant mechanism to both avoid 

resolve disputes and avoid costly and protracted hearings and litigation.  

Through the review of State-submitted and publicly available documentation and 

information, and that provided by parents, OSEP has identified concerns with VDOE’s 

State complaint systems that go beyond the concerns originally identified in our DMS 

letter. These include, VDOE’s policies and practices for determining sufficiency of 

complaints consistent with 34 C.F.R. § 300.153(b), the conducting of investigation and 

issuing of a report that addresses each allegation in the complaint in accordance with 34 

C.F.R. § 300.152(a)(5), meeting the timelines, including extensions, as specified under 34 

C.F.R. § 300.152 (a and b), and procedures for the effective implementation of the SEA’s 

final decision. 

 

3. Due process complaint and hearing procedures and implementation: Since its inception, 

the IDEA has guaranteed a dispute resolution mechanism grounded in due process and 

providing parents with the ability to enforce IDEA’s requirements for FAPE. 

Through the review of State-submitted and publicly available documentation and 

information, and that provided by parents, OSEP has identified concerns with VDOE’s 

due process complaint and hearing process that go beyond the concerns originally 

identified in our DMS letter. These include inconsistencies between State rules and IDEA 

(including 34 C.F.R. §300.515(c) which sets out that a hearing or reviewing officer only 

may grant specific extensions of time beyond the periods set out in §§300.515(a) and (b) 

at the request of either party), as well as practices, as documentation submitted does not 

demonstrate that hearing officers have granted extensions only at the request of either 

party. 

 

4. IEE policies, procedures, and practices: A comprehensive educational evaluation is the 

cornerstone to determining whether a child is eligible under the IDEA and parents who 

believe that the public agency’s evaluation of their child was either improper or 

incomplete have an important IDEA protection in the form of independent educational 

evaluation (IEE). 

Through the review of State-submitted and publicly available documentation and 

information, and that provided by parents, in addition to the continuation of improper 

practices previously cited, OSEP also has identified at least five LEAs that have 

procedures or practices for IEEs that appear inconsistent with IDEA’s regulations 

generally requiring the public agency to either fund the IEE (with an exception) or file a 

due process complaint to prove its evaluation was proper.  34 C.F.R. § 300.502(b)(2).  

 

OSEP intends to provide additional information about our monitoring activities, additional work 

with VDOE staff, and scheduling in the near future. 
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Thank you for your continued cooperation in ensuring the implementation of IDEA within 

Virginia. If you have any questions, please contact your State lead, Koko Austin at 

ayorkor.austin@ed.gov.   

Sincerely,   

 

 

 

 

Valerie Williams 

cc: Samantha Hollins, State Director of Special Education  

mailto:ayorkor.austin@ed.gov
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400 MARYLAND AVE. S.W., WASHINGTON, DC 20202-2600 
www.ed.gov 

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness 
by fostering educational excellence and ensuring equal access. 

 

 

UNITED STATES DEPARTMENT OF EDUCATION 
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES 

July 1, 2022 
Honorable Jillian Balow 
State Superintendent of Public Instruction 
Virginia Department of Education 
P.O. Box 2120 
Richmond, Virginia  23218 
Dear State Superintendent Balow: 
We have approved Virginia’s application for Federal Fiscal Year (FFY) 2022 funds under Part B 
of the Individuals with Disabilities Education Act (IDEA Part B). Our approval is based on our 
review of the IDEA Part B application submitted by the Virginia Department of Education to the 
U.S. Department of Education (Department), Office of Special Education Programs (OSEP), on 
May 23, 2022, including the assurances provided in Section II and incorporated by reference to 
this letter as noted in Enclosure A. Our approval is also based on the State’s certification in 
Section II.D of its FFY 2022 application (Enclosure B) that the State’s provisions meet the 
requirements of IDEA Part B as found in Public Law 108-446, and that the State will operate its 
Part B program in accordance with all of the required assurances and certifications, consistent 
with 34 C.F.R. § 76.104. The effective date of this grant award is July 1, 2022.  
Please note that OSEP Memorandum 22-07, dated February 3, 2022, explained the impact of 
recent amendments to the Copyright Act, 17 U.S.C. § 121, on certain terms relevant to 
Assurance 23a or 23b related to accessible instructional materials as reflected in your State’s 
FFY 2022 application for funds under IDEA Part B. As a result, the term “blind and other 
persons with print disabilities” has been removed from the Copyright Act and replaced with 
“eligible person,” and the term “specialized format” has been removed and replaced with the 
term “accessible format.” Although at this time Congress has not made conforming amendments 
to section 612(a)(23) of IDEA, the Department construes Assurances 23a and 23b as 
incorporating the terms “eligible person” and “accessible format.”    
Please note that as part of your State’s application for FFY 2022 IDEA Part B funds, the State 
has provided a certification, pursuant to 34 C.F.R. § 76.104, that its application meets the 
requirements of IDEA Part B and that the State will operate its Part B program in accordance 
with all of the required assurances and certifications. Any changes made by the State, after OSEP 
approval, to information that is a part of the State’s Part B application, must meet the public 
participation requirements in 34 C.F.R. § 300.165. 
Enclosed are the State’s FFY 2022 grant awards for funds currently available under the 
Consolidated Appropriations Act, 2022 (Public Law 117-103) for the IDEA Part B Section 611 
(Grants to States) and Section 619 (Preschool Grants) programs. These funds are available for 
obligation by States from July 1, 2022, through September 30, 2024, in accordance with 34 
C.F.R. § 76.709. 
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The amount in your State’s award for Section 619 represents the full amount of funds to which 
the State is entitled. However, the amount shown in your State’s award for the Section 611 
program is only part of the total funds that will be awarded to the State for FFY 2022. Of the 
$13,343,704,000 appropriated for Section 611 in FFY 2022, $4,060,321,000 is available for 
awards on July 1, 2022, and $9,283,383,000 will be available for awards on October 1, 2022. 
Under the Section 611 formula, in a year in which the amount available for allocations to States 
increases from the prior year, subject to certain maximum and minimum funding requirements, 
State allocations are based on the amount that each State received under Section 611 for FFY 
1999, the relative population of children in the age range for which each State ensures the 
availability of a free appropriate public education (FAPE) to children with disabilities, and the 
relative population of children living in poverty in the age range for which each State ensures the 
availability of FAPE to children with disabilities.1   
For FFY 2022, the appropriation for the Preschool Grants program is $409,549,000. Under the 
Section 619 formula in a year in which the amount available for allocations to States remains the 
same or increases from the prior year, State allocations, subject to certain maximum and 
minimum funding requirements, are based on the amount that each State received under Section 
619 for FFY 1997, the relative population of children aged three through five, and the relative 
population of all children aged three through five living in poverty.  
Enclosure C provides a short description of how Section 611 funds were allocated and how those 
funds can be used. In addition, Table I in Enclosure C shows funding levels for distribution of 
Section 611 funds and the parameters for within-State allocations. 
Enclosure D provides a short description of how Section 619 funds were allocated and how those 
funds can be used. In addition, Table II in Enclosure D shows State-by-State funding levels for 
distribution of Section 619 funds. 
Section 611(e)(1)(C) of the IDEA provides that “[p]rior to expenditure of funds under this 
paragraph [Section 611(e)(1) concerning funds for State administration], the State shall certify to 
the Secretary that the arrangements to establish responsibility for services pursuant to [S]ection 
612(a)(12)(A) are current.” We read this provision to mean that if a State does not have 
interagency agreements or other arrangements in place to establish responsibility for the 
provision of services, the State may not expend funds available to the State under Section 
611(e)(1) [State administration funds] until the State has these agreements or arrangements in 
place. 
Under IDEA section 605, the Office of Management and Budget Uniform Administrative 
Requirements, Cost Principles, and Audit Requirements for Federal Awards (OMB Uniform 
Guidance) in 2 C.F.R. Part 200, and 34 C.F.R. § 300.718, the State must request prior approval 
from OSEP for certain State-level activities or expenses. On October 29, 2019, the Office of 

 
1 The amount that a State’s allocation may increase from one year to the next is capped at the amount the State 
received in the prior year multiplied by the sum of 1.5 percent and the percentage increase in the total amount 
appropriated for Part B of IDEA from the prior year. Additionally, the maximum amount that a State may receive in 
any fiscal year is calculated by multiplying the number of children with disabilities ages 3 through 21 served during 
the 2004-2005 academic year in that State by 40 percent of the annual per pupil expenditure (APPE), adjusted by the 
rate of annual change in the sum of 85 percent of the children aged 3 through 21 for whom that State ensures the 
availability of FAPE and 15 percent of the children living in poverty. Because there are multiple caps, in any year 
the “effective cap” on a State’s allocation is the lowest cap for that State.   
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Special Education and Rehabilitative Services released a Frequently Asked Questions document 
(2019 FAQs) on prior approval.2 The State did not submit a participant support costs request 
with its grant application. If the State plans to use its FFY 2022 IDEA Part B grant funds for 
such costs, and those costs fall outside of the scope of the 2019 FAQs, it must submit a request 
for prior approval to which OSEP will respond separate from the grant letter. 
Under Section 608(a)(2) of the IDEA, each State that receives funds under IDEA Part B is 
required to inform, in writing, local educational agencies located in the State of any State-
imposed rule, regulation, or policy that is not required by IDEA or Federal regulations. A State 
may use the same list of State-imposed rules, regulations, and policies that it was required to 
submit to the Department in Section IV of its IDEA Part B application for this purpose. 
In Section V.A of its IDEA Part B application, pursuant to the authority in IDEA Section 
618(a)(3), the State was required to submit data on the total amount of State financial support 
made available for special education and related services for children with disabilities in State 
fiscal year (SFY) 2020 and SFY 2021. If OSEP receives information through audits, fiscal 
monitoring or other means that raises questions about the data your State has provided in Section 
V.A, OSEP will follow up with your State.  
Section 604 of the IDEA provides that “[a] State shall not be immune under the 11th amendment 
to the Constitution of the United States from suit in Federal court for a violation of this [Act].”  
Section 606 provides that each recipient of assistance under the IDEA make positive efforts to 
employ and advance in employment qualified individuals with disabilities in programs assisted 
under the IDEA. Therefore, by accepting this grant, your State is expressly agreeing as a 
condition of IDEA funding to a waiver of Eleventh Amendment immunity and to ensuring that 
positive efforts are made to employ and advance employment of qualified individuals with 
disabilities in programs assisted under the IDEA. 
The enclosed grant awards of FFY 2022 funds are made with the continued understanding that 
this Office may, from time to time, require clarification of information within your application, if 
necessary. These inquiries may be necessary to allow us to appropriately carry out our 
administrative responsibilities related to IDEA Part B. 
As a reminder, all prime recipients of IDEA Part B funds must report subaward information as 
required by the Federal Funding Accountability and Transparency Act of 2006 (FFATA), as 
amended in 2008. First-tier subaward information must be reported by the end of the following 
month from when the award was made or obligated. FFATA guidance is found at 
https://www.fsrs.gov/. Please contact your State’s Fiscal Accountability Facilitator if you have 
further questions. 
  

 
2 Prior approval must be obtained under IDEA for the following direct costs: (1) equipment (defined generally as 
$5,000 or more per item of equipment) (2 C.F.R. § 200.1 and 34 C.F.R. § 300.718); (2) participant support costs 
(such as training or travel costs for non-employees) (2 C.F.R. § 200.1); and (3) construction or alteration of facilities 
(34 C.F.R. § 300.718). Under the 2019 FAQs, OSERS granted prior approval for participant support costs under 
IDEA that: are associated with State Advisory Panels; are incurred during the provision of services under IDEA; do 
not exceed $5000 per individual participant per training/conference; and are incurred by local educational agencies 
under IDEA Part B. In addition, the 2019 FAQs provide prior approval for equipment that is identified on or directly 
related to the implementation of an individualized education program for youth and children with disabilities. 

https://www.fsrs.gov/
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We appreciate your ongoing commitment to the provision of quality educational services to 
children with disabilities. 

Sincerely, 
 

Valerie C. Williams 
Director 
Office of Special Education Programs 

Enclosures  
Enclosure A (Sections II.A-C. of the State’s application) 
Enclosure B (Section II.D. of the State’s application) 
Enclosure C 
Enclosure D 

cc:  State Director of Special Education 
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State Name:  Virginia 

Enclosure A 

Section II 

A. Assurances Related to Policies and Procedures 

The State makes the following assurances that it has policies and procedures in place as required by Part 
B of the Individuals with Disabilities Education Act.  (20 U.S.C. 1411-1419; 34 CFR §§300.100-300.174) 

Yes 
(Assurance is 

given.) 

No 
(Assurance 
cannot be 

given.  Provide 
date on which 

State will 
complete 

changes in 
order to 
provide 

assurance.) 

Check and 
enter date(s) 
as applicable 

Assurances Related to Policies and Procedures 

X 

 1. A free appropriate public education is available to all children with 
disabilities residing in the State between the ages of 3 and 21, inclusive, 
including children with disabilities who have been suspended or 
expelled, in accordance with 20 U.S.C. 1412(a)(1); 
34 CFR §§300.101-300.108. 

X 

 2. The State has established a goal of providing a full educational 
opportunity to all children with disabilities and a detailed timetable for 
accomplishing that goal. (20 U.S.C. 1412(a)(2); 
34 CFR §§300.109-300.110) 

X 

 3. All children with disabilities residing in the State, including children with 
disabilities who are homeless or are wards of the State and children 
with disabilities attending private schools, regardless of the severity of 
their disabilities, and who are in need of special education and related 
services, are identified, located, and evaluated and a practical method 
is developed and implemented to determine which children with 
disabilities are currently receiving needed special education and related 
services in accordance with 20 U.S.C. 1412(a)(3); 34 CFR §300.111. 

X 

 4. An individualized education program, or an individualized family service 
plan that meets the requirements of section 636(d), is developed, 
reviewed, and revised for each child with a disability in accordance with 
34 CFR §§300.320 through 300.324, except as provided in 
§§300.300(b)(3) and 300.300(b)(4).  (20 U.S.C. 1412(a)(4); 
34 CFR §300.112) 

X 

 5. To the maximum extent appropriate, children with disabilities, including 
children in public or private institutions or other care facilities, are 
educated with children who are not disabled, and special classes, 
separate schooling, or other removal of children with disabilities from 
the regular educational environment occurs only when the nature or 
severity of the disability of a child is such that education in regular 



Part B Annual State Application:  FFY 2022 Section V -2  
OMB No. 1820-0030/Expiration Date – 01/31/2023 

classes with the use of supplementary aids and services cannot be 
achieved satisfactorily in accordance with 20 U.S.C. 1412(a)(5)(A)-(B); 
34 CFR §§300.114-300.120. 

X 

 6. Children with disabilities and their parents are afforded the procedural 
safeguards required by 34 CFR §§300.500 through 300.536 and in 
accordance with 20 U.S.C. 1412(a)(6); 34 CFR §300.121. 

X 

 7. Children with disabilities are evaluated in accordance with 
34 CFR §§300.300 through 300.311.  (20 U.S.C. 1412(a)(7); 
34 CFR §300.122) 

X 

 8. Agencies in the State comply with 34 CFR §§300.610 through 300.626 
(relating to the confidentiality of records and information).  
(20 U.S.C. 1412(a)(8); 34 CFR §300.123) 

X 

 9. Children participating in early intervention programs assisted under Part 
C, and who will participate in preschool programs assisted under this 
part, experience a smooth and effective transition to those preschool 
programs in a manner consistent with section 637(a)(9). By the third 
birthday of such a child, an individualized education program or, if 
consistent with 34 CFR §300.323(b) and section 636(d), an 
individualized family service plan, has been developed and is being 
implemented for the child. The local educational agency will participate 
in transition planning conferences arranged by the designated lead 
agency under section 635(a)(10).  (20 U.S.C. 1412(a)(9); 
34 CFR §300.124) 

X 

 10. Agencies in the State, and the SEA if applicable, comply with the 
requirements of 34 CFR §§300.130 through 300.148 (relating to 
responsibilities for children in private schools), including that to the 
extent consistent with the number and location of children with 
disabilities in the State who are enrolled by their parents in private 
elementary schools and secondary schools in the school district served 
by a local educational agency, provision is made for the participation of 
those children in the program assisted or carried out under this part by 
providing for such children special education and related services in 
accordance with the requirements found in 34 CFR §§300.130 through 
300.148  unless the Secretary has arranged for services to those 
children under subsection (f) [By pass].  (20 U.S.C. 1412(a)(10); 
34 CFR §§300.129-300.148) 

X 

 11. The State educational agency is responsible for ensuring that the 
requirements of Part B are met including the requirements of 
34 CFR §§300.113, 300.149, 300.150 through 300.153, and 300.175 
and 300.176 and that the State monitors and enforces the requirements 
of Part B in accordance with 34 CFR §§300.600-300.602 and 300.606-
300.608.  (20 U.S.C. 1412(a)(11); 34 CFR §300.149) 

X 

 12. The Chief Executive Officer of a State or designee of the officer shall 
ensure that an interagency agreement or other mechanism for 
interagency coordination is in effect between each public agency 
described in subparagraph (b) of 34 CFR §300.154 and the State 
educational agency, in order to ensure that all services described in 
paragraph (b)(1)(i) that are needed to ensure a free appropriate public 
education are provided, including the provision of such services during 
the pendency of any dispute under §300.154(a)(3). Such agreement or 
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mechanism shall meet the requirements found in 
20 U.S.C. 1412(a)(12)(A)-(C); 34 CFR §300.154. 

X 

 13. The State educational agency will not make a final determination that a 
local educational agency is not eligible for assistance under this part 
without first affording that agency reasonable notice and an opportunity 
for a hearing.  (20 U.S.C. 1412(a)(13); 34 CFR §300.155) 

X 

 14. The State educational agency has established and maintains 
qualifications to ensure that personnel necessary to carry out this part 
are appropriately and adequately prepared and trained, including that 
those personnel have the content knowledge and skills to serve children 
with disabilities as noted in 20 U.S.C. 1412(a)(14)(A)-(E); 
34 CFR §300.156. 

X 

 15. The State has established goals for the performance of children with 
disabilities in the State that meet the requirements found in 
20 U.S.C. 1412(a)(15)(A)-(C); 34 CFR §300.157. 

X 

 16. All children with disabilities are included in all general State and 
districtwide assessment programs, including assessments described 
under section 1111 of the Elementary and Secondary Education Act of 
1965, with appropriate accommodations and alternate assessments 
where necessary and as indicated in their respective individualized 
education programs as noted in 20 U.S.C. 1412(a)(16)(A)-(E); 
34 CFR §300.160. 

X 

 17. Funds paid to a State under this part will be expended in accordance 
with all the provisions of Part B including 20 U.S.C. 1412(a)(17)(A)-(C); 
34 CFR §300.162. 

X 

 18. The State will not reduce the amount of State financial support for 
special education and related services for children with disabilities, or 
otherwise made available because of the excess costs of educating 
those children, below the amount of that support for the preceding fiscal 
year, unless a waiver is granted, in accordance with 
20 U.S.C. 1412(a)(18)(A)-(D); 34 CFR §§300.163 through 300.164. 

X 

 19. Prior to the adoption of any policies and procedures needed to comply 
with this section (including any amendments to such policies and 
procedures), the State ensures that there are public hearings, adequate 
notice of the hearings, and an opportunity for comment available to the 
general public, including individuals with disabilities and parents of 
children with disabilities.  (20 U.S.C. 1412(a)(19); 34 CFR §300.165) 

X 

 20. In complying with 34 CFR §§300.162 and 300.163, a State may not use 
funds paid to it under this part to satisfy State-law mandated funding 
obligations to local educational agencies, including funding based on 
student attendance or enrollment, or inflation.  (20 U.S.C. 1412(a)(20); 
34 CFR §300.166) 

X 

 21. The State has established and maintains an advisory panel for the 
purpose of providing policy guidance with respect to special education 
and related services for children with disabilities in the State as found in 
20 U.S.C. 1412(a)(21)(A)-(D); 34 CFR §§300.167-300.169. 

X 
 22. The State educational agency examines data, including data 

disaggregated by race and ethnicity, to determine if significant 
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discrepancies are occurring in the rate of long-term suspensions and 
expulsions of children with disabilities in accordance with 
20 U.S.C. 1412(a)(22)(A)-(B); 34 CFR §300.170. 

X 

 23a. The State adopts the National Instructional Materials Accessibility 
Standard for the purposes of providing instructional materials to blind 
persons or other persons with print disabilities, in a timely manner after 
the publication of the National Instructional Materials Accessibility 
Standard in the Federal Register in accordance with 
20 U.S.C. 1412(a)(23)(A) and (D); 34 CFR §300.172. 

  23b. (Note:  Check either "23b.1" or "23b.2" whichever applies. 

X 

 23b.1 The State educational agency coordinates with the National 
Instructional Materials Access Center and not later than 12/03/06 the 
SEA as part of any print instructional materials adoption process, 
procurement contract, or other practice or instrument used for purchase 
of print instructional materials enters into a written contract with the 
publisher of the print instructional materials to: 

• require the publisher to prepare and, on or before delivery of the 
print instructional materials, provide to the National Instructional 
Materials Access Center, electronic files containing the contents of 
the print instructional materials using the National Instructional 
Materials Accessibility Standard; or 

• purchase instructional materials from the publisher that are 
produced in, or may be rendered in, specialized formats.  
(20 U.S.C. 1412(a)(23)(C); 34 CFR §300.172) 

 

 23b.2 The State educational agency has chosen not to coordinate with the 
National Instructional Materials Access Center but assures that it will 
provide instructional materials to blind persons or other persons with 
print disabilities in a timely manner.  (20 U.S.C. 1412(a)(23)(B); 
34 CFR §300.172) 

X 

 24. The State has in effect, consistent with the purposes of the IDEA and 
with section 618(d) of the Act, policies and procedures designed to 
prevent the inappropriate overidentification or disproportionate 
representation by race and ethnicity of children as children with 
disabilities, including children with disabilities with a particular 
impairment described in 34 CFR §300.8.  (20 U.S.C 1412(a)(24); 
34 CFR §300.173) 

X 

 25. The State educational agency shall prohibit State and local educational 
agency personnel from requiring a child to obtain a prescription for a 
substance covered by the Controlled Substances Act (21 U.S.C. 812(c)) 
as a condition of attending school, receiving an evaluation under 
34 CFR §§300.300 through 300.311, or receiving services under the 
IDEA as described in 20 U.S.C. 1412(a)(25)(A)-(B); 34 CFR §300.174. 
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B. Other Assurances 

The State also makes the following assurances: 

Yes Other Assurances 

X 

1. The State shall distribute any funds the State does not reserve under 20 U.S.C. 1411(e) to 
local educational agencies (including public charter schools that operate as local educational 
agencies) in the State that have established their eligibility under section 613 for use in 
accordance with this part as provided for in 20 U.S.C. 1411(f)(1)-(3); 34 CFR §300.705. 

X 2. The State shall provide data to the Secretary on any information that may be required by the 
Secretary.  (20 U.S.C. 1418(a)(3); 34 CFR §§300.640-300.645.) 

X 
3. The State, local educational agencies, and educational service agencies shall use fiscal 

control and fund accounting procedures that insure proper disbursement of and accounting for 
Federal funds. (34 CFR §76.702) 

X 

4. As applicable, the assurance in OMB Standard Form 424B (Assurances for Non-Construction 
Programs), relating to legal authority to apply for assistance; access to records; conflict of 
interest; merit systems; nondiscrimination; Hatch Act provisions; labor standards; flood 
insurance; environmental standards; wild and scenic river systems; historic preservation; 
protection of human subjects; animal welfare; lead-based paint; Single Audit Act; and general 
agreement to comply with all Federal laws, executive orders and regulations. 

C. Certifications 

The State is providing the following certifications: 

Yes Certifications 

X 

1. The State certifies that ED Form 80-0013, Certification Regarding Lobbying, is on file with the 
Secretary of Education. 

With respect to the Certification Regarding Lobbying, the State recertifies that no Federal 
appropriated funds have been paid or will be paid to any person for influencing or attempting 
to influence an officer or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection with the 
making or renewal of Federal grants under this program; that the State shall complete and 
submit Standard Form-LLL, "Disclosure Form to Report Lobbying," when required (34 CFR 
Part 82, Appendix B); and that the State Agency shall require the full certification, as set forth 
in 34 CFR Part 82, Appendix A, in the award documents for all sub awards at all tiers. 

X 

2. The State certifies that certification in the Education Department General Administrative 
Regulations (EDGAR) at 34 CFR §76.104 relating to State eligibility, authority and approval to 
submit and carry out the provisions of its State application, and consistency of that application 
with State law are in place within the State.   

X 

3. The State certifies that the arrangements to establish responsibility for services pursuant to 
20 U.S.C. 1412(a)(12)(A)-(C); 34 CFR §300.154 (or 20 U.S.C. 1412(a)(12)(A); 
34 CFR §300.154(a) are current.  This certification must be received prior to the expenditure 
of any funds reserved by the State under 20 U.S.C. 1411(e)(1); 34 CFR §300.171. 
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Enclosure C 
IDEA Grants to States Program 

(Part B, Section 611) 
Explanation of the Federal Fiscal Year (FFY) 2022 Allocation Table 

 
Total Grant Award (Column B) 
Column B shows your total grant award for the Grants to States program for FFY 2022 under the 
Consolidated Appropriations Act, 2022 (Public Law 117-103). 
State total grants are calculated in accordance with several factors. First, each State is allocated 
an amount equal to the amount that it received for fiscal year 1999. If the total program 
appropriation increases over the prior year, 85 percent of the remaining funds are allocated based 
on the relative population of children aged 3 through 21 who are in the age range for which the 
State ensures the availability of a free appropriate public education (FAPE) to children with 
disabilities. Fifteen percent of the remaining funds are allocated based on the relative population 
of children aged 3 through 21 living in poverty who are in the age range for which the State 
ensures the availability of FAPE to children with disabilities. The statute also includes several 
maximum and minimum allocation requirements when the amount available for distribution to 
States increases. 
If the amount available for allocation to States remains the same from one year to the next, States 
receive the same level of funding as in the prior year. If the amount available for allocation to 
States decreases from the prior year, any amount available for allocation to States above the 
fiscal year 1999 level is allocated based on the relative increases in funding that the States 
received between fiscal year 1999 and the prior year. If there is a decrease below the amount 
allocated for 1999, each State’s allocation is ratably reduced from the fiscal year 1999 level. 
Section 611 Base Allocation to LEAs (Column C) 
Column C is the portion of the local educational agency (LEA) flow-through amount that must 
be distributed to LEAs based on the amounts that the LEAs would have received from FFY 1999 
funds had the State educational agency (SEA) flowed through 75 percent of the State award to 
LEAs. Note that this amount is less than the minimum amount that States were required to 
provide to LEAs from FFY 1999 funds. The Part B regulations at 34 CFR §300.705(b)(2) clarify 
how adjustments to the base payment amounts for LEAs are made. 
Maximum Set-Aside for Administration (Column D) 
Column D includes the maximum State set-aside amount for administration. A State may reserve 
for State administration up to the greater of the maximum amount the State could reserve for 
State administration from fiscal year 2004 funds, or $800,000, increased by inflation as reflected 
by the Consumer Price Index for All Urban Consumers (CPIU). The maximum State set-aside 
amount available for administration for FFY 2022 is a 6.0 percent increase over the maximum 
amount that was available for FFY 2021. Each outlying area may reserve for each fiscal year not 
more than 5 percent of the amount the outlying area receives under this program or $35,000, 
whichever is greater. 
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Maximum Set-Aside Available for Other State-Level Activities (Columns E - H) 
The maximum level of funding that may be set aside from a State’s total allocation for State-
level activities, other than administration, is contingent upon the amount that the State actually 
sets aside for administration and whether the State opts to establish a LEA high-risk pool under 
IDEA, section 611(e)(3). For FFY 2022: 

(1) If the actual amount a State will set aside for State administration is over $850,000 and 
the State will use funds from its award to support a high-risk pool, the maximum amount 
the State may set aside of its total award for State-level activities (other than 
administration) is 10.0 percent of its FFY 2006 award as adjusted for inflation based on 
the CPIU. 

(2) If the actual amount a State will set aside for State administration is over $850,000 and 
the State will not use funds from its award to support a high-risk pool, the maximum 
amount the State may set aside of its total award for State-level activities (other than 
administration) is 9.0 percent of its FFY 2006 award as adjusted for inflation based on the 
CPIU. 

(3) If the actual amount a State will set aside for State administration is $850,000 or less and 
the State will use funds from its award to support a high-risk pool, the maximum amount 
the State may set aside of its total award for State-level activities (other than 
administration) is 10.5 percent of its FFY 2006 award as adjusted for inflation based on 
the CPIU. 

(4) If the actual amount a State will set aside for State administration is $850,000 or less and 
the State will not use funds from its award to support a high-risk pool, the maximum 
amount the State may set aside of its total award for State-level activities (other than 
administration) is 9.5 percent of its FFY 2006 award as adjusted for inflation based on the 
CPIU. 

SEAs are required to use some portion of these State set-aside funds on monitoring, enforcement, 
and complaint investigation and to establish and implement the mediation process required by 
section 615(e), including providing for the costs of mediators and support personnel. In addition, 
States setting aside funds for a high-risk pool, as provided for under section 611(e)(3), must 
reserve at least 10 percent of the amount the State reserved for State-level activities for the high-
risk pool. 
SEAs also may use State set-aside funds: (1) for support and direct services, including technical 
assistance, personnel preparation, and professional development and training; (2) to support 
paperwork reduction activities, including expanding the use of technology in the individualized 
education program process; (3) to assist LEAs in providing positive behavioral interventions and 
supports and mental health services to children with disabilities; (4) to improve the use of 
technology in the classroom by children with disabilities to enhance learning; (5) to support the 
use of technology, including technology with universal design principles and assistive 
technology devices, to maximize accessibility to the general education curriculum for children 
with disabilities; (6) for development and implementation of transition programs, including 
coordination of services with agencies involved in supporting the transition of students with 
disabilities to postsecondary activities; (7) to assist LEAs in meeting personnel shortages; (8) to 
support capacity building activities and improve the delivery of services by LEAs to improve 
results for children with disabilities; (9) for alternative programming for children with disabilities 
who have been expelled from school, and services for children with disabilities in correctional 
facilities, children enrolled in State-operated or State-supported schools, and children with 
disabilities in charter schools; (10) to support the development and provision of appropriate 
accommodations for children with disabilities, or the development and provision of alternate 
assessments that are valid and reliable for assessing the performance of children with disabilities, 
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in accordance with sections 1111(b) and 1201 of the Elementary and Secondary Education Act 
of 1965 (ESEA); and (11) to provide technical assistance to schools and LEAs, and direct 
services, including direct student services described in section 1003A(c)(3) of the ESEA to 
children with disabilities, in schools or LEAs implementing comprehensive support and 
improvement activities or targeted support and improvement activities under section 1111(d) of 
the ESEA on the basis of consistent underperformance of the disaggregated subgroup of children 
with disabilities, including providing professional development to special and regular education 
teachers, who teach children with disabilities, based on scientifically based research to improve 
educational instruction, in order to improve academic achievement based on the challenging 
academic standards described in section 1111(b)(1) of the ESEA. 
Section 611 Population/Poverty 
The minimum amount that a State must flow through to LEAs based on population/poverty 
equals the total award (Column B) minus the LEA base allocation (Column C), the maximum 
amount available for administration (Column D), and the maximum amount available for other 
State-level activities (Column E, F, G, or H). Of this amount, 85 percent must be distributed on a 
pro-rata basis to LEAs according to public and private elementary and secondary school 
enrollment, and 15 percent on a pro-rata basis to LEAs according to the number of children in 
LEAs living in poverty, as determined by the State. 
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Enclosure D 
IDEA Preschool Grants Program 

(Part B, Section 619) 
Explanation of the Federal Fiscal Year (FFY) 2022 Allocation Table 

 
Total Grant Award (Column B) 
Column B shows your total grant award for the Preschool Grants program for FFY 2022 under 
the Consolidated Appropriations Act, 2022 (Public Law 117-103). 
State total grants are calculated in accordance with several factors. First, each State is allocated 
an amount equal to its fiscal year 1997 allocation. For any year in which the appropriation is 
greater than the prior year level, 85 percent of the funds above the fiscal year 1997 level are 
distributed based on each State’s relative population of children aged 3 through 5. The other 15 
percent is distributed based on each State’s relative population of children aged 3 through 5 who 
are living in poverty. The formula provides several minimums and maximums regarding the 
amount a State can receive in any year. 
If the amount available for allocation to States remains the same from one year to the next, States 
receive the same level of funding as in the prior year. If the amount available for allocation to 
States decreases from the prior year, any amount available for allocation to States above the 
fiscal year 1997 level is allocated based on the relative increases in funding that the States 
received between fiscal year 1997 and the prior year. If there is a decrease below the amount 
allocated for fiscal year 1997, each State’s allocation is ratably reduced from the fiscal year 1997 
level. 
Maximum State Set-Aside (Column C) 
States may reserve funds for State-level activities up to an amount equal to 25 percent of the 
amount they received for fiscal year 1997 under the Preschool Grants program, adjusted upward 
each year by the lesser of either the rate of increase in the State’s allocation or the rate of 
inflation as reflected by the Consumer Price Index for All Urban Consumers (CPIU). If a State 
chooses to set aside the maximum amount of FFY 2022 section 619 funds for State-level 
activities, the amount available for making local educational agency (LEA) base payments in 
Column E may be below 75 percent of the State’s FFY 1997 section 619 grant.  
State educational agencies (SEAs) may use State set-aside funds: (1) for administration (limited 
to no more than 20 percent of the maximum State set-aside – Column C); (2) for support services 
(including establishing and implementing the mediation process required under section 615(e) of 
the IDEA and 34 C.F.R. § 300.506), which may benefit children with disabilities younger than 3 
or older than 5, as long as those services also benefit children with disabilities aged 3 through 5; 
(3) for direct services for children with disabilities who are eligible for services under section 
619; (4) for activities at the State and local levels to meet the performance goals established by 
the State under section 612(a)(15) of the IDEA; (5) to supplement other funds used to develop 
and implement a statewide coordinated services system designed to improve results for children 
and families, including children with disabilities and their families (but not more than up to 1 
percent of the amount received under this program); (6) to provide early intervention services 
(which shall include an educational component that promotes school readiness and incorporates 
preliteracy, language, and numeracy skills) in accordance with Part C to children with disabilities 
who are eligible for services under section 619 and who previously received services under Part 
C until such children enter, or are eligible under State law to enter, kindergarten; or (7) at the 
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State’s discretion, to continue service coordination or case management for families who receive 
services under Part C, consistent with number 6. 
Maximum Set-Aside Available for Administration (Column D) 
Column D indicates the maximum portion of the total State set-aside amount (Column C) that 
may be used to administer this program. The amount that may be used for administration is 
limited to 20 percent of the maximum amount available to a State for State-level activities. These 
funds may also be used, at the State’s discretion, for the administration of the Grants for Infants 
and Families program (IDEA Part C). 
Section 619 Base Payment for LEAs (Column E) 
Column E is the portion of the LEA flow-through amount that must be distributed to LEAs based 
on the amounts that the LEAs would have received from the FFY 1997 funds had the SEA 
flowed through 75 percent of the State award to LEAs. Note that this amount is less than the 
minimum amount that States were required to provide LEAs from the FFY 1997 funds. The 
IDEA Part B regulations at 34 C.F.R. § 300.816(b) clarify how adjustments to the base payment 
amounts for LEAs are made. If, after the State set-aside is subtracted from the total award, the 
State determines that the amount available for base payments is less than 75 percent of the 
State’s FFY 1997 section 619 grant, the State must ratably reduce each LEA’s base payment by 
the percentage of the reduction in the total amount actually available for making base payments 
in FFY 2021.  For example, if the total amount in the “Base Payment for LEAs” column is $100 
and the total amount available for making base payments in FFY 2022 is $90, the reduction in 
the total base payment amount is 10 percent, and each LEA’s base payment for FFY 2022 must 
be reduced by 10 percent.  The State, if necessary, must make base payment adjustments in 
accordance with 34 C.F.R. § 300.816(b) based on the ratably reduced base payments. 
Section 619 Population/Poverty Factors (Column F) 
Column F shows the minimum amount a State must allocate to LEAs based on population and 
poverty factors if a State chooses to set aside the maximum amount of FFY 2022 section 619 
funds for State-level activities. As noted above, if a State chooses to set aside the maximum 
amount of FFY 2022 section 619 funds for State-level activities, the amount available for LEA 
subgrants could be below the base payment amount in Column E, and the State will not have any 
remaining section 619 funds available after making base payments. Therefore, the State would 
be unable to make a population or poverty payment. If States with no funds in Column F reserve 
the maximum amount of FFY 2022 section 619 funds for State-level activities, they would be 
unable to make a population or poverty payment. 
After a State sets aside funds for State-level activities and makes the required base payments, 85 
percent of the remaining amount must be distributed on a pro-rata basis to LEAs according to 
public and private elementary and secondary school enrollment, and 15 percent on a pro-rata 
basis to LEAs according to the number of children in LEAs living in poverty, as determined by 
the State. 
Total State Minimum Flow-Through to LEAs (Column G) 
The minimum flow-through to LEAs (Column G) is the difference between the Total Grant 
Award (Column B) and the Maximum State Set-Aside (Column C). If States do not choose to 
retain the maximum amount available under the State set-aside (Column C), the remaining funds 
flow through to LEAs in addition to the funds in Column G. 
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Exhibit D 

Amended Complaint 
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