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TakeCare Insurance Company, Inc.
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Mr. Edward M. Bim

Director, Department of Administration; BE c l ED o

Chairperson, Government of Guam Negotiating Team;

Procurement Officer
GOVERNMENT OF GUAM SEP 2018
Suite 224, ITC Building Q- 220m
590 S. Marine Corps. Drive
Tamuning, Guam 96913 TakeCare
Administration

Re: POST AWARD PROTEST BY TAKECARE INSURANCE COMPANY, INC.
OF GOVERNMENT OF GUAM PROCUREMENT NO.: DOA/HRD-RFP-GHI-20-001
AWARD TO AETNA INTERNATIONAL

Dear Mr. Bimn:

TakeCare Insurance Company, Inc. (“TakeCare”) is a prospective offeror intending to respond to
Government of Guam Request for Proposal DOA/HRD-RFP-GHI-20-001 (the “RFP*) for the Government of
Guam Group Health Insurance Program ("Group Health Program"). (A copy of the RFP, including Exhibits,
can be located online at the Department of Administration (“DOA”) website). This letter constitutes a formal
protest of the RFP by TakeCare pursuant to 5 G.C.A. §5452 and 2 G.A.R. §9106 (“Protest”).

TakeCare intended to submit a response to the RFP and to comply with Public Law 35-2 in reliance
upon the inclusion of the private hospital in-network via a "rental, leased or wrapped network" previously
contracted for through NetCare Life and Health Insurance Company's ("NetCare") network which includes the
private hospital. When TakeCare was debarred from issuing in response to the RFP, RFP timely protested. Ex.
1. The protest was denied by DOA and appealed to the Office of Public Accountability (“OPA”). The OPA
rejected the appeal and TakeCare timely filed for judicial review. Ex. 6.

This Protest is being filed within fourteen (14) days after TakeCare learned that DOA has now
awarded the RFP to Aetna International when the Government of Guam announced that the RFP was awarded
to Aetna on September 9, 2019 (Ex. 8), despite the automatic stay in effect. This protest is in addition to the
other issues TakeCare has previously protested as set forth in the pleading before the OPA, Superior Court of
Guam, and the District Court of Guam regarding the RFP and the procurement process.

TakeCare’s address is Baltej Pavilion, Suite 308, 415 Chalan San Antonio, Tamuning, Guam 96913.
Arvin Lojo is TakeCare’s Health Plan Administrator and the individual designated as the contact person to
communicate with the Government of Guam on TakeCare’s proposal in response to the RFP. Mr. Lojo’s
email address is arvin.lojo@takecareasia.com and his telephone number is 300-7147. TakeCare is being
represented by Louie Yanza, whose email address is lyanza@jurisguam.com. Any communications to Mr.
Lojo should also be sent to Mr. Yanza. Pursuant to 2 G.A.R. §9101(c)(1), this Protest is being filed in
duplicate.
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FACTUAL BACKGROUND

On April 1, 2019 the Department of Administration (“DOA™), Government of Guam (“GovGuam”)
issued DOA/HRD-FRP-No. GHI-20-001 (“DOA RFP”) seeking proposals for Group Health and Dental
Insurance for Employees of the Government of Guam. TakeCare is a prospective offeror for the DOA RFP
and therefore had standing to submit a Protest. Ex. 6 OPA Decision and Order, at p. 3 1. 7-12.

When DOA’s RFP was issued on April 1, DOA it required all bidders submitting a proposal on May
3, 2019 to include all the public and private hospitals in its in-network. Tab D of Ex. B of RFP. The only
private hospital in Guam is the Guam Regional Medical Center (“GRMC”). Id. This requirement in the RFP
came as a result of the passage of Public Law 35-02, which added § 4302 (c) (12) to Title 4 of the Guam
Code Annotated. Id.

However, neither DOA’s RFP nor PL35-2 required that TakeCare have a “direct contract” with
GRMC on April 1, 2019 when the RFP was issued. In fact, the DOA RFP and PL 35-2 did not require that
TakeCare or any other bidder ever have a “direct contract” with GRMC. Id. Thus, TakeCare had no reason
to be alarmed or concerned on April 1, 2019 that it did not have a “direct contract” with GRMC.

Instead of requiring that TakeCare have a “direct contract” with GRMC, DOA’s RFP and PL 35-2
merely required that GRMC be in TakeCare’s “network” when an offer was to be submitted on May 3, 2019.
The RFP specifically stated that TakeCare was allowed to include GRMC in its “network” via an indirect
relationship such as a “rental” or “lease” agreement through a third party. Tab D of Exhibit D to RFP.

Up until May 1, 2019, TakeCare had every reason to believe that GRMC was in its “network” because
of a previously arranged Network Access Services Agreement with NetCare, which arrangement allowed
NetCare to “lease” to TakeCare in-network access to GRMC. However, on May 1, 2019, for the first time,
GRMC took the position that it would “not allow any other local health plan to access NetCare’s in-network
rates with GRMC” and that all “Guam-based health plans need to directly contract with GRMC for in-network
rates.” (Ex. 1 to Protest Letter).

Hence, it is factually undisputed that TakeCare first learned on May 1, 2019 that it would not have
GRMC in its network by May 3, 2019 when bids were due to be submitted. TakeCare also learned for the first
time on May 1, 2019 that it was being disqualified as a bidder. Id. Thereafter, only two days later, TakeCare
filed a timely Protest with GRMC on May 3, 2019 claiming that GovGuam’s proxy GRMC had wrongfully
used the power bestowed upon it by P135-2 to disqualify TakeCare as a bidder. Ex. 1.

On May 21, 2019, the Defendant Edward Birn denied Plaintiff’s protest. Ex. 2. After the Agency’s
decision, TakeCare timely appealed the Agency’s decision to the Office of Public Accountability (“OPA™)
on May 23, 2019. Ex. 3. DOA filed a motion to dismiss which was heard on July 18, 2019. Ex. 4.

On July 30, 2019, the OPA issued its Decision and Order granting the Purchasing Agency’s Motion
to Dismiss, on the grounds that TakeCare filed its protest outside the fourteen (14) day period when it knows
or should have known of the facts giving rise to the protest. Ex. 5 at p. 5 1. 4-16. According to the OPA,
TakeCare’s Protest should have been filed within 14 days after April 1, 2019 when the RFP was issued. Id.

TakeCare then timely filed for Judicial review in the Superior Court Guam on August 12, 2019 titled
TakeCare Insurance Company, Inc. v. Territory of Guam, Department of Administration, Government of
Guam, and the Office of Public Accountability, Superior Court of Guam Civil Case No.CV0972-19. Ex. 6.
On August 26, 2019, TakeCare filed a Motion seeking a restraining order and to enforce the automatic stay
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that has been in effect since TakeCare filed is protest on May 3, 2019. Ex. 7. That action remains pending
before the Superior Court of Guam.

On September 9, 2019, in a numerous press releases, the Governor of Guam announced that
GovGuam awarded the RFP to Aetna International. Ex. 8. TakeCare now files this timely protest to the
award of the RFP as it is in direction violation of the automatic stay.

DISCUSSION
Under Guam law, a stay remains in effect until final resolution of a Protest:

In the event of a timely protest under Subsection (a) of this Section or under
Subsection (a) of § 5480 of this Chapter, the Territory shall not proceed further
with the solicitation or with the award of the contract prior to final resolution of
such protest, and any such further action is void . . . .

5 GCA § 5425(g).
Procurement regulation 2 GAR § 9101(e) closely mirrors the statutory automatic stay requirement:

Stay of Procurement During Protest. When a protest has been filed within
[fourteen (14)] days and before an award has been made, the Chief Procurement
Officer, the Director of Public Works, or the head of a Purchasing Agency shall
make no award of the contract prior to final resolution of such protest, and any
such further action is void.. . . .

2 GAR § 9101(e).

Moreover, once a timely action is filed in the Superior Court, the automatic stay remains in effect
during the pendency of the judicial proceeding. Teleguam Holdings, LLC v. Terr. of Guam, 2015 Guam 13,
93 1. The stay in the judicial proceeding is only lifted once the “Court has confirmed such determination.” 5
GCA 5425(g)(3). The court has never lifted the stay and the DOA are, therefore, clearly in violation of the
automatic stay. The trial court has the jurisdiction to enforce the automatic stay and the failure to do so is an
immediately appealable order to the Guam Supreme Court. Guam Imaging Consultants v. Guam Memorial
Hospital Authority, 2004 Guam 15 at 14.

Here, both DOA and Aetna International have violated the automatic stay and acted in bad faith by
defying the stay, continuing to negotiate the terms of the group health insurance contract, and finally
awarding the contract to Aetna.

DOA, Aetna, and Aetna’s agents were aware when they were negotiating the health care contract that
TakeCare had protested the procurement process, and that the protest had not yet been resolved. They were
also aware that neither the Court nor the OPA have ever issued an order lifting the automatic stay. Hence, they
have all acted in bad faith by openly violating the procurement laws and this violation is not waivable.

CONCLUSION

“If after an award it is determined that a solicitation or award of a contract is in violation of law, then
if the person awarded the contract has acted fraudulently or in bad faith, the contract may be declared null and
void. 5 GCA Section 5452. See also 2 GAR Section 9106. For the reasons discussed herein, TakeCare
respectfully submits that the award of the RFP is in violation of the law. Consequently, the RFP must be
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cancelled and resolicited to comply with the Procurement law and other provisions of law which ensure
competition, a level playing field, equal protection and other provisions of Guam law.

Pursuant to 2 G.A.R. §9101(f), TakeCare requests all documents related to the RFP, including, but not
limited to the following: (a) all Superior Court and District Court filings relating to the RFP; (b) the complete
procurement file and all supporting documents; (c) any contracts or agreements awarding the RFP to Aetna
International; and (d) any audio records, minutes or notes of meetings of government officials or any member
of the Negotiating Team.

Further, as provided by 2 G.A.R. §9106, TakeCare requests that the procurement represented by the
RFP be declared null and void, that no award of a Group Health Program contract(s) be made until the
resolution of this Protest. Finally, TakeCare reserves its right to supplement and modify the grounds for this
Protest, as its investigation is ongoing. Finally, TakeCare is not in possession of DOA’s contract with Aetna
International, but reserves its right to file further protests upon TakeCare coming into possession of the Aetna
contract

Sincerely,
\
N \
JOS SSLEIN
President and CEO

TAKECARE INSURANCE COMPANY

cc: Office of the Attorney General
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Dear Mr. Bim:

TakeCare Insurance Company. Inc. (*"TakeCare™) is a prospective offeror intending to
respond to Government of Guam Request for Proposal DOA/HRD-RFP-GHI-20-001 (the
“RFP") for the Government of Guam Group Health Insurance Program ("Group Health
Program”). (A copy of the RFP, including Exhibits, can be located online at the DOA websitc).
This letter constitutes a formal protest of the RFP by TakeCare pursuant to 5 G.C.A. §5425 and 2
G.A.R. §9101 ("Protest™).

TakeCarc intended to submit a responsc to the RFP and 1o comply with Public Law 35-2
in reliance upon the inclusion of the private hospital in-network via a "rental, leased or wrapped
network” previously contracted for through NetCare Life and Health Insurance Company's
("NetCare") network which includes the privaté hospital. This Protest is being filed within
fourteen (14) days after TakeCarc learned that the Guam Regional Medical City ("GRMC") took
the position in an email to NetCare on May 1, 2019. that it would “not allow any other local
health plan to access NetCare's in-network rates with GRMC™ and that all “*Guam-based health
plans need to directly contract with GRMC for in-network rates.™ (Exhibit 1),

TakeCare's address is Baltej Pavilion, Suite 308, 415 Chalan San Antonio. Tamuning.
Guam 96913. Arvin Lojo is TakeCare's Health Plan Administrator and the individual designated
as the contact person to communicate with the Government of Guam on TakeCare's proposal in
response to the RFP. Mr. Lojo's email address is arvin.lojoiatakecareasia.com and his telephone
number is 300-7147. TakeCare is being represented by Louie Yanza, Esq., whose email address
is lyanza@jurisguam.com. Any communications to Mr. Lojo should also be sent to Mr. Yanza.
Pursuant to 2 G.A.R. §9101(c)(1), this Protest is being filed in duplicate.
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FACTUAL BACKGROUND

On February 27. 2019, Guam's Legislature passed Bill No. 30-35, which bill was
subsequently approved by the Governor on March 7, 2019, becoming Public Law 35-2 ("PL 35-
2"). (Exhibit 2 ). PL 35-2 added a new Section 4302(c)(12) to Chapter 4, Title 4, Guam Code
Annotated, to read: “Beginning with the negotiations for Fiscal Year 2020. the negotiating team
shall consider only thosc companies or lcgal entitles providing or applying to provide health
insurance or the provision of health care to the Government of Guam whose in-network coverage
includes all public and private hospitals operating in Guam.™ (Exhibit 2). The only private
hospital in Guam is GRMC.

Both before and after the passage of PL 35-2. TakeCare and GRMC had engaged in
negotiations for a Provider Scrvices Agrecment. On March 14, 2019, TakeCare sent a letter to
GRMC confirming TakeCare's March 12, 2019. email request for a conference call “to receive
from GRMC a Provider Service Agrecement as well as GRMC's charge master rates for services
cqual (or better) as it relates to agreement language and terms as well as underlying rates for
GRMC services as provided to SelectCare or any other Guam health insurance carrier.” (Exhibit
3). The March 14, 2019, letter was TakeCare's formal request for such a Provider Service
Agreement from GRMC “specifically as it relates to the upcoming issuance of the FY2020
Government of Guam Request for Proposal for the Government Group Health Insurance
Program.” (Exhibit 3).

On March 8. 2019. TakeCare's Chief Executive Officer (“*CEO™) had a conference call
with representatives of GRMC. In this conference call, TakeCare's CEO requested that
TakeCare be provided with a template for a contract between TakeCare and GRMC wherein
TakeCare would be provided with the best service rates between GRMC and any other local
insurer so that TakeCare could have this for consideration in response to the upcoming
Government of Guam ("GovGuam") RFP. GRMC responded by stating that in addition to
TakeCare negotiating a contract that applicd to GovGuam members, GRMC also wanted to
negotiate a contract with TakeCare that required it's commercial and federal plans to include
GRMC in-network. TakeCarc requested that GRMC and TakeCare move forward with an
agreement at this time for the GovGuam plan only, which is all that PL 35-2 required. GRMC
did not agree during the conference call to provide TakeCare with a contract only for the
GovGuam plan. Instead, the conference call ended with GRMC stating that it would
memorialize the conversation in a letter.

GRMC conlirmed the position it took during the conference call in a letter to TakeCare
dated March 21, 2019. (Exhibit 4). The letter reiterated GRMC's conditions ol "Full Network
Access" and payment of TakeCare members' "Outstanding Claims" before an agreement with
TakeCare for its GovGuam members could be reached with GRMC. (Exhibit 4).

On March 27, 2019, GovGuam issued the RFP. Exhibit D to the RFP lists the GovGuam
Requested Benefits in detail. The Tab of Exhibit D to the RFP which is entitled, "Medical
Network Analysis” states in pertinent part:

"With regard to PL 35-2, signed in March 2019, ofTerors must provide a network
that includes all public (excluding Naval Hospital Guam) and private hospitals on
Guam, considered the "broad" network for purposes of this RFP.
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Additionally. offerors are allowed the opportunity to include, as an option, a
'high-performance/narrow’ netwaork, to stand along-side the 'broad' network as an
option for enrollees to elect. If you choose to offer such a network, please
complcte the additional column provided." (Exhibit 5).

The instructions for Exhibit 5 further require the offeror to indicate for each provider
identified by the RFP whether the offeror has a direct contract with the provider; a "rental, leased
or wrapped network” with the provider; or if the provider is out-of-network. (Exhibit 5).

On March 29, 2019, GRMC provided TakeCare with the proposed terms of an agreement
and rates attached to a cover letter. (Exhibit 6). The second and third paragraphs of the March
29, 2019, cover letter continue to condition any agreement with TakeCare as follows:

"Please note that we are offering for your consideration an approval our most
economical and benelicial provider agreement. However, as stated in my carlier
letter, this agreement must include all TakeCare accounts to include GovGuam,
Federal, associations, and commercial/privatc companies.

Further to our discussion, we must address and resolve the 'outstanding Takecare
[sic] patient bills' for services received by your members. As I stated in our
discussion, resolution of the 'outstanding Takccare [sic] patient bills' is a
necessary component of this agreement moving forward.” (Exhibit 6).

Attached is the Rate Sheet which accompanicd the Provider Services Agreecment GRMC
sent to TakeCare. (Exhibit 7). Also attached is a comparison of the rates that GRMC currently
charges NetCare and the rates proposed to TakeCare. (Exhibit 8). GRMC offered substantially
higher rates to TakeCare. And, TakeCare suspects that the rates GRMC has offered to
SelectCare are not the same as those offered to either TakeCare or NetCare.

On April 3. 2019 TakeCare sent a letter explaining to GRMC that it did not want to
“commingle™ GovGuam matters with those relating to federal and commercial provider groups.
(Exhibit 9). In this letter, TakeCare noted that GRMC's “demands related to all other lines of
TakeCare's business and other issues is an unfair overrcach on GRMC's part.” (Exhibit 9).
TakeCare requested that GRMC focus on PL 35-2, which required that offerors for the
GovGuam health insurance contract “include GRMC in-network . . . and not any other of
TakeCarc's lines of business.” (Exhibit 9). GRMC responded with an email message to
TakeCare on April 9. 2019. stating that it was “open 1o negotiating with you with the goal of
reaching a mutually beneficial providers services agreement.” (Exhibit 10). The pertinent part of
the April 9, 2019, message stated:

We hope that you reconsider your position and 1 will again re-state our position
that the following points are conditions of our proposed Provider Services
agreement:

1) TakeCare will include GRMC in all its lines of business to include
Government of Guam, Federal employees® program and private/commercial
2) TakeCare will not scll GRMC in-network as a buy up option

3) TakeCare will settle the outstanding billed charges for services rendered
to TakeCare membhers



As we count down the days to the submission of TakeCare's response 1o the
Government of Guam RFP, we remain open to negotiating with you with the goal
of reaching a mutually benelicial provider services agreement.” (Exhibit 10)
(Emphasis original).

Thereafter, on April 16, 2019, representatives of GRMC and TakeCare had a meeting to
continue negotiations. During the meeting. GRMC reiterated that it would enter into a provider
agreement with TakeCare relating 10 GovGuam only if GRMC was also in-network for
TakeCare’s commercial and federal members. In addition, GRMC again requested that
TakeCare pay for services for TakcCarc members that TakeCare had previously disputed and
which TakeCare had no legal obligation to pay for various reasons.

TakeCare has been unable to negotiate reasonable terms of a direct contract with GRMC
for GovGuam members due to GRMC's extortionate demands which are completely unrelated to
the Group Health Program. Nonetheless, TakeCare intended to utilize a previously arranged
Network Access Services Agreement with NetCare; which arrangement allowed NetCare to
lease to TakeCare in-network access to GRMC. (Exhibits 11 and 12). On April 30, 2019,
TakeCare orally informed NetCare of' its activation of the previously executed Network Access
Services Agreement, and gave formal notice of the same on May 1, 2019, (Exhibit 13). On that
same day. May 1. 2019. GRMC informed NetCare via an email that it would “not allow any
other local health plan to access NetCare's in-network rates with GRMC™ and that all “Guam-
based health plans need to directly contract with GRMC for in-network rates.” (Exhibit 1).
Thus, TakeCare learned that GRMC was not going to honor the lease of NetCare's network 1o
TakeCare and would insist that it have a “direct contract” with GRMC for in-network rates.

DISCUSSION
A. PL 35-2 and the RFP Are An Improper Delegation of Authority.

TakeCare sought to comply with PL 35-2. The proposal by GRMC to TakeCare for
GovGuam in-network was expressly conditioned upon TakeCare's inclusion of TakeCare's
commercial and federal members also being in-network for health care services at GRMC.
GRMC also insisted that none of TakeCare's plans include a buy up option. In addition, as a
condition for cntering into an agreement with TakeCare, GRMC wrongfully demanded that
TakeCarc pay for past scrvices to its members, which TakeCare has no legal obligation to pay on
the grounds that: (a) TakeCare had no Direct Payer Agreement with GRMC at the time of such
alleged services: (b) Many of the alleged services were not covered by the terms of any of
TakeCare's plans: and. (c) Even if TakeCare had a Direct Payer Agreement with GRMC, and
even if the alleged services had been covered, the GRMC claims submitted to TakeCare
patients/TakeCare were time-barred under the provisions of Guam’s Prompt Payment Act and/or
the statute of limitations. In simple terms, GRMC is holding up TakeCare and preventing it from
qualifying to respond w the RFP by demanding that TakeCare agree to include GRMC in-
network for all of its members, including its commercial and federal members. GRMC is further
insisting that TakcCare pay for claims that it does not owe. All of these extortionate demands
must be met before GRMC will enter into a contract with TakeCare relating to GovGuam
members.
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If offcrors are required by PL 35-2 to contract with GRMC in order to submit a proposal
in response to the RFP, GRMC can completely control the outcome of the RFP process by
climinating any prospective offeror by simply refusing to have a network relationship with that
insurer. That is exactly what has happened. GRMC has rcfused to enter intd a contract with
TakeCare relating only to GovGuam members. Instcad. GRMC has wrongfully used the
leverage given to it by PL 35-2 1o insist that TakeCare also enter into a contract with GRMC in-
network for all of TakeCaré's lines of business, including commercial and federal members.
GRMC has also wrongfully used its perceived leverage from PL 35-2 to demand that TakeCare
pay amounts to GRMC that TakeCarc does not legally owe. Lastly, GRMC proposes to charge
TakeCare rates that arc higher than the ones it charges other carriers.

GRMC is maliciously using PL 35-2 and the RFP 1o climinate or disadvantage TakeCare
as an dfferor by demanding unreasonable conditions, and contract terms including higher rates.
This scenario was predicted by DOA itself when it previously opposed Bill No, 21-34 that
required offerors to include GRMC in their networks. In Legislative testimony on Bill No. 21-
34. DOA noted that requiring offerors to include GRMC in their networks would “force carriers
to accept whatever fees are established™ by GRMC and thuse that refused to do so “would be
disqualified from bidding on the Government's health insurance contract since they would not
have the private hospital as onc of their providers.” (Exhibit 14 at 3). DOA's fears about
GRMC making unreasonable demands on offerors were well founded. SelectCare and TakeCare
also predicted that requiring ofTerors to include GRMC in their networks would allow GRMC to
make unreasonable demands on prospective offerors. (Exhibit 14).

The actions of GRMC clearly prove that the practical effect of PL 35-2 and the RFP has
been to delegate the authority to GRMC to determine who can participate in the GovGuam RFP
process. GRMC can make demands upon prospective offerors like it has done to TakeCare that
arc not required by PL 35-2, but which are designed to disqualify TakeCare. Consequently. PL
35-2 is an improper delegation of executive authority to allow a private entity, such as GRMC, to
determine what entities may participate in and ultimately win a contract with the government.
See e.g. G. Curtis Martin Investment Trust v. Clay. 266 S.E.2d 82 (S.C. 1980)(It is an improper
dclegation of power to allow a private entity to control who participates in government owned
sewer system): Texay Boll Weevil Eradication Foundation v, Lewellen, 952 S.W.2d 454 (Tex.
1997)(It is an unconstitutional delegation of authority to allow a private foundation whose
members have a pecuniary interest to assess cosis against other private companies): and, People
v, Pollution Contro] Board. 404 N.E. 2d 351 (lll. App. 3d 1980)(Allowing privatc automabile
association to determine which events are subject to rcgulations is an improper delegation of
legislature authority).

B. PL 35-2 and the RFP Are Inconsistent With The Organic Act.

The Organic Act requires that GovGuam *establish. maintain and operate™ a public
“hospital.” U.S. Code 48 § 1421g(a). The revenues received from health insurers are essential
in order to *maintain” Guam Memorial Hospital (*GMI"), which, even with those revenues, is
in a financial crisis. Every dollar paid by GovGuam to GRMC is a dollar that is not paid to
GMH. The government’s ability to “maintain and operate™ GMH will be signiticantly impaired
if insurance carriers under the Group Health Program aré required to include GRMC in-network,
not as an option, but as an absolute requirement.

C. PL 35-2 and the RFP Eliminate “Competition* and Deny Equal  Protection.
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Guam faw mandates that RFPs shall “foster cffective broad-based competition™ and
“cncourage competition.” 5 G.C.A §§ 5001(6) and 5265: See alvo 2 GAR Div. 4 § 1102(5).
According to the Merriam-Webster dictionary, “competition” is defined as “the act or process of
trying to get or win something that somcone clse is also trying to get or win.” Thus, by
definition. “competition™ requires that there be more than on: competitor. Otherwise, you do not
have any “competition.”

There are only two current health insurers for the Government of Guam: TakeCare and
SelectCare. If TakeCarc is disqualified from submitting a proposal because GRMC refuses to
negotiate in good faith with TakeCare. or otherwise prevents TakeCare from including GRMC in
its network. then SclectCare will be the only health insurer that can be awarded the government
health insurance contract. Any statutc or RFP that in cffect results in only onc qualified offeror
being able to submit a proposal does not “encourage competition.” To the contrary, it eliminates
competition altogether, which is a clear violation of Guam law. Under the current facts,
TakeCare (and any other carricr that may be treated the same way) is citectively discriminated
against by GRMC and is denied equal protection under the law.

D. PL 35-2 and the RFP Do Not Create A “Level Playing Field."

Guam Procurcment Law cxpressly requires that an “RFP shall call for a plan that
provides a level playing field with current and future private insurers . . " 4 G.C.A. §
4302(c)(2). Itis undisputed that a private hospital like GRMC charges different rates to different
health care providers. As noted above, the Comparative Analysis of proposed TakeCare rates
and the current NetCare rates (Exhibit 8) show that GRMC wrongfully insisted that TakeCare
agree to pay rates substantially higher than GRMC is requiring for other health insurers. A law
such as PL 35-2, as reflected in the RFP. which requires offerors to include a private entity in
their network that is charging different rates to different health insurers violates Guam law
because it creates an “‘unlevel playing field.” not a level playing field.

E. PL 35-2 and the RFP Will Not Result In The *Lowest Cost Option.”

The Provider Services Agreement proposed by GRMC on March 29 2019, included rates
which GRMC claimed were their "most economical and bencficial." (Exhibit 6). However, the
rates proposed were exorbitant and were designed to place TakeCare at a disadvantage in its
responsc to the RFP.

Guam law requires that an “RFP shall call for a plan that provides a level playing field
with current and future private insurers . . ." 4 G.C.A. § 4302(c)2). However. GRMC’'s
proposcd Provider Services Agreement requested that TakeCare agree to pay rates that were
substantially higher than it is requiring other insurers to pay. A level playing field does not by
definition exist if GRMC charges different contracted health insurers different rates.

Guam law requires that an RFP result in the sclection of the “most economical and
beneficial” proposal. which “shall be defined as the lowest cost option of cither the exclusive or
non-exclusive proposal.” Public Law 34-83 Section 2, and codified as 4 G.C.A. § 4302(c)(2).
GRMC s fees are substantially higher than those of GMH. Moreover, unlike GMH, GRMC is a
private cntity that can raise its rates even higher at any time without the benefit of a public
hearing or Legislative approval.
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The higher fees for GRMC will be passed on to government employees in the form of
higher premiums. even 1o those who will never use the services of GRMC. This is directly
contrary to the intent of Section 4301(c)(2). which requires the “lowest cost option™ for
government health insurance. Instead of resulting in a health insurance contract with the “lowest
cost option.” requiring all offerors to include GRMC in their networks will cause health
insurance premiums to sky rocket.

F. PL 35-2 and the RFP Will Not “Maximize™ GovGuam Purchasing Power.

Guam law requires that a purchasing agency “maximize to the fullest extent practicable
the purchasing value of public funds of the Territory.” 5 G.C.A. § 5001(5) and 2 GAR Div. 4 §
1102(4). Therefore, when purchasing any service, a government purchasing agency must select
the source for that service that is the most economical. The health care services at GMH are
substantially more economical than those same services at GRMC. A statute or RFP that allows
for the use of higher cost services at GRMC, instead of the lower cost services at GMH, is
inconsistent with Guam law because it fails to “maximize to the fullest extent practicable the
purchasing value of public funds of the Territory.”

G. PL 35-2 and the RFP Discriminate Against Other Private Clinics In Guam.

Requiring that GRMC be in the network of offerors discriminates against other private
health care providers and clinics in Guam. DOA itself admitted in Legislative Testimony
rcparding Bill No. 21-34 hat any such requirement “violates the spirit and intent of the law as it
would provide special recognition and treatment to the private hospital on Guam.™ (Exhibit 14 at
3). Moreover. DOA has stated on the record before the Guam Legislature that the government
could not require that a health insurer have a specific private hospital or private clinic in
network: “I don™t believe you can name all the clinics and suy, you must provide access to all of
these hospitals.” (Exhibit 15 at 7).

SelectCare agreed with DOA and said that requiring GRMC 10 be in the networks of
ofterors “discriminates against other medical providers that have also made investments on
Guam but are not given the same type of advantages. (Exhibitl4).

H. GRMC Is Already In-Network For Emergencies and Sole Source Situations.

GRMC is alrcady considered in-nctwork of a government health insurer in order for
government employees, relirees and dependents to have access to GRMC in emergency
situations. The Emergency Medical Treatment and Labor Act (known as “EMTALA™) explicitly
forbids the denial of care to any patients in emergency situations. 42 U.S.C. § 1399dd. Thus,
GRMC must provide care to patients in emergency situations regardless of whether the patient’s
health insurer has a direct contract with GRMC for its provider network.

Likewise, it is not necessary tor GRMC to be in the network of a government health
insurer in order for govemment cmployees, retirees and dependents to be treated at GRMC when
the service available at GRMC is not otherwise available on Guam. The current GovGuam
health care contracts {and all previous contracts) plainly state: *If a carrier does not contract
with the provider of any sole source service in Guam, it must reimburse for the sole source
provided by such Guam provider as if sole source provider w ere a participating provider.”




CONCLUSION

Based on the above, GRMC is using PL 35-2 and its application to the RFP as the basis
for bad faith ncgotiations with TakeCare. Indeed, GRMC's demands to TakeCare are a clear
illustration of the way PL 35-2 has imbued GRMC with an improper delegation of authority; the
absolute ability to determine what insurance carriers will qualify to submit proposals in response
to the RFP, and whether any such proposals will be made on a level playing field.

The RFP does not require an offeror to have a direct contract with the private hospital
(GRMC) in order to include it in-network. The Tab of Exhibit D to the RFP which is entitled,
"Medical Network Analysis" (Exhibit 5) expressly refers to a "rental, leased or wrapped
network” as fulfilling this requirement. TakeCare procured such an agreement for a “rental,
leased or wrapped network" to include GRMC in-network. ConSequently, on April 30, 2019,
TakeCare orally informed NetCare of its activation of the previously executed Network Access
Services Agreement, and gave formal notice of the same on May 1, 2019. (Exhibit 14).
However, GRMC was not satisfied with refusing to ncgotiate reasonably with TakeCare, It also
saw [it 1o interfere with TakeCare's lease of NetCare's nctwork. On May 1, 2019, GRMC
informed NetCare via an email that it would “not allow any other local health plan 1o access
NetCare's in-network rates with GRMC™ and that all “Guam-based health plans need to directly
contract with GRMC for in-network rates.” (Exhibit 1). Thus, on May 1. 2019 TakeCarc
leamed that GRMC was not going to honor the sublease of NetCare's contract and that TakeCare
would have to have a “direct contact™ with GRMC.

GRMC is subverting the intent of the RFP. and seeks to either disqualify or disadvantage
TakeCare with higher rates, by informing NetCare that it would “not allow any other local health
plan to access NetCare’s in-network rates with GRMC™ and that all “Guam-based health plans
need to directly contract with GRMC for in-network rates.” (Exhibit 1).

As can be seen from the April 9, 2019, email (Exhibit 10), not only did GRMC request
that TakeCare include GRMC in-network for every line of business it sells as an express
condition to a contract for the GovGuam plan, but GRMC requested that, "TakeCare will not
scll GRMC in-network as a buy up option” for any of its lines of business. (Exhibit 11).
(Emphasis original). PL 35-2 has incentivized a private company like GRMC to make such
unreasonable and overreaching demands on another private emtity (TakeCare) in violation of the
Organic Act and the Procurement Law in order for the private entity (TakeCare) to do business
with GovGuam.

Clearly TakeCare is unable to negotiate sensible terms of a direct contract with GRMC
for GovGuam members due to GRMC's extortionate demands. The facts and discussion above
lcave TakeCare with no choice at this time other than to protest the RFP because of the practical
application of PL 35-2 to it, and the delegation of authority PL 35-2 ceded to GRMC.

*If prior to award it is detennined that a solicitation or proposed award of a contract is in
violation of law, then the solicitation or proposed award shall be: (a) cancelled; or (b) revised to
comply with the law.” 5 GCA Section 5451. For the reasons discussed herein, TakeCare
respectfully submits that both PL 35-2 and its application to the RFP are in violation of the law.
Consequently, the RFP must be cancelled and revised to comply with the Organic Act. the




Procurement law and other provisions of law which ensure competition. a level playing field,
equal protection and other provisions of Guam law.

Pursuant 1o 2 G.A.R. §9101(), TakeCare rcquests all documents related to the RFP,
including, but not limited to the following: (a) thc complete procurement file and all supporting
documents; and (b) any audio records, minutes or notes of meelings of govemment oflicials or
any member of the Negotiating Team.

Further, as provided by 2 G.A.R. §9101(c). TakeCare requests that the procurement
represented by the RFP be stayed and that no award of a Group Health Program contract(s) be
made until the resolution of this Protest. Finally, TakeCare reserves its right to supplement and
modify the grounds for this Protest, as its investigation is ongoing.

Sincerely,
/

<G

~~.

e

JOSEPH HUSSLEIN
President and CEO
TAKECARE INSURANCE COMPANY

cc: Office of the Attorney Gencral
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(, fb'/}ﬁ Gmail Joseph Husslein <husslein@gmail.com>

FW: GRMC Agreement

Jerry Crisostomo <jcrisostomo@netcarelifeandhealth.com> Tue, Apr 30, 2019 at 7:52 PM
To: Joseph Husslein <husslein@gmail.com>, "Lojo, Arvin" <Arvin.Lojo@takecareasia.com>
Cc: tmoylan@moylans.net

Hi Joseph/Arvin,

We received the email message below this morning from GRMC...| responded requesting for a letter with their signature stating the
below issue including the name of the ‘local health plan'...l have yet to receive a response back but wanted to give you heads up on
this latest development.

Let me know if you wish to discuss further...

Regards,

~—lerry Crisostomo

From: Plinske, Eric L. [mallto:Eric Plinske@GRMC.gu]
Sent: Wednesday, May 01, 2019 8:03 AM

To: Jeiry Crisostomo; 'Bri Habin'

Cc: Santos, Francis E.

Subject: GRMC Agreement

Jermy,

Please note that GRMC will not allow any other local health plan to access NetCare's in-network rates with GRMC for their members.
Guam-based health plans need to directly contract with GRMC for in-network rates.

Sincerely,

Eric L. Plinske
(H fice President
- Corporate Affairs
Guam Regional Medical City



133 Route 3
_ Dededo, GU 96929

Direct: (671) 645-5579

Office: (671) 645-5500, ext. 5579
Mobile: (671) 688-3571

Email: eric.plinske@grmc.gu
Website: WWw.grme.gu

0920060

MEDICAL CITY

Where Patlencs are Pargtners

{7
f}(% GUAM REGIONAL

https://mail.google.cony/mall/u/0?ik=f9d63a3d8e&view=ptasearch=all&permmsgid=msg-f%3A1632307762727451106&simpi=msg-f%3A16323077627... 22
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UFISINAN I MAGA’HAGA
OFFICE OF THE GOVERNOR

LOURDES A. LEON GUERRERO

JOSHUA F. TENORIO
MAGA'HAGA - GOVERNOR

SIGUNDO MAGA'LAHI « LIEUTENANT GOVERNOR

March 7, 2019

Honorable Telena Cruz Nelson 35(’) L- = ~02|

Acting Speaker Speaker Tina Rose Mufia Bames

I Mina'trentai Singko Na Liheslaturan Guahan

Guam Congress Building AR 0 7 208

1o S e 21

ag(iina, tau Recalved By:

Dear Madame Speaker: =
23

Today, I signed Bill No. 30-35 (COR), “An Act to Add a New § 4302(c)(12) to Article 3 of Chapter |

4, Title 4, Guam Code Annotated, Relative to Requiring Consideration of Only Those ._\

Companies or Entities Providing Health Insurance to the Government of Guam Whose In- =2

Network Coverage Includes All Public and Private Hospitals Operating in Guam,” (the “Act”) v

into lIaw as Public Law 35-2.

)
wi

An emergency is a serious, unexpected, and often dangerous situation requiring immediate Qe

action. In terms of health care, a successful response to a medical emergency is based not only

on access, but also health provider network adequacy. To be adequate, the Government of

Guam'’s health insurance network must provide Government of Guam employees with the right

care, at the right time, without having to travel needlessly to seek an in-network hospital. We

consistently ask and depend on our Government of Guam employees to serve during

emergencies when our island calls. This Act reminds the Government to serve in return and to

help its employees prepare for a medical emergency when they and their families are in need.

The Government of Guam employees should be allowed to expect that their health insurance
cover quality health care at whichever hospital, public or private, they may unexpectedly find
themselves on Guam. By signing this bill, I join the Legislature in making this expectation a
reality.

Senseramente,
LOURDES A. LEON GUERRERO

Maga’hdgan Gudhan
Governor of Guam

RICARDO ] BORDALLO GOVERNOR'S COMPLEX - HAGATNA GUAM 96910

P.O0 BOX 2950 . HAGATNA GUAM 96932
o 211 671.472.8931 » 671.472.8932/6



I MINA'TRENTAI SINGKO NA LIHESLATURAN GUAHAN
2019 (FIRST) Regular Session

This is to certify that Bill No. 30-35 (COR), “AN ACT TO ADD A NEW §
4302(c)(12) TO ARTICLE 3 OF CHAPTER 4, TITLE 4, GUAM CODE
ANNOTATED, RELATIVE TO REQUIRING CONSIDERATION OF ONLY
THOSE COMPANIES OR ENTITIES PROVIDING HEALTH INSURANCE
TO THE GOVERNMENT OF GUAM WHOSE IN-NETWORK COVERAGE
INCLUDES ALL PUBLIC AND PRIVATE HOSPITALS OPERATING IN
GUAM,” was on the 27% day of February 2019, d regularly passed.

a lﬂgse Muiia Barnes
peaker

Amanda L. Shelton
Legislative Secretary

....................................................................

This Act was reccived by / Maga'hdgan Gudhan this _ 27"\ _day of _/eftusry

2019, at $'SY  o'clock /_.M.
5 (N~
%sistant Steff Officer

Maga'hdaga'’s Office

APPROVED:

Lourdes A. Leon Guerrero
I Maga'hdgan Gudhan

Date:__j[l_,l&l ?

Public Law No. _‘_35. -2




I MINA'TRENTAI SINGKO NA LIHESLATURAN GUAHAN
2019 (FIRST) Regular Session

Bill No. 30-35 (COR)

As amended by the Committee on Public Accountability,
Humian Resources and the Guam Buildup;
and further amended on the Floor.

Introduced by: Tina Rose Mufia Barnes
William Mendiola Castro
Régine Biscoe Lee
Kelly Marsh (Taitano), PhD
James C. Moylan
Louise B. Muiia
Telena Cruz Nelson
Sabina Flores Perez
Clynton E. Ridgell
Joe S. San Agustin
Amanda L. Shelton
Telo T. Taitague
Jose “Pedo” Terlaje
Therese M. Terlaje
Mary Camacho Torres

AN ACT TO ADD A NEW § 4302(c)(12) TO ARTICLE 3 OF
CHAPTER 4, TITLE 4, GUAM CODE ANNOTATED,
RELATIVE TO REQUIRING CONSIDERATION OF
ONLY THOSE COMPANIES OR ENTITIES PROVIDING
HEALTH INSURANCE TO THE GOVERNMENT OF
GUAM WHOSE IN-NETWORK COVERAGE INCLUDES
ALL PUBLIC AND PRIVATE HOSPITALS OPERATING
IN GUAM.

BE IT ENACTED BY THE PEOPLE OF GUAM:
Section 1. A new § 4302(c)(12) is added to Chapter 4 of Title 4, Guam Code
Annotated, to read:



-
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“(12) Beginning with the negotiations for Fiscal Year 2020, the

Negotiating team shall consider only those companies or other legal entities

providing or applying to provide health insurance or the provision of health

care to the Government of Guam whose in-network coverage includes all
public and private hospitals operating in Guam.”

Section 2. Severability. If any provision of this Act or its application to any
person or circumstance is found to be invalid or contrary to law, such invalidity shall
not affect other provisions or applications of this Act that can be given effect without
the invalid provision or application, and to this end the provisions of this Act are

severable.
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TakeCare Insuranca Company, Inc.
hke&re' P.0. Box 6578 Tamuning, Guam 96931
Telephone: (671) 646-6956 Fax (67.)

6§47-3551

March 14, 2019

VIA HAND DELIVERY and VIA EMAIL

Mr. Franclis E. Santos

Senlor Vice-President/Strategic Planning & Business Development
GuaM REGIONAL MepicaL CITY

133 Route 3, Dededo, Guam 96912

Re: Offer to TakeCare for GRMC Services

Dear Mr, Santos:

This letter Is in response to your emall dated March 13, 2019 in reply to my email dated March 12
related to your recent previous emalls and calls. The purpose of my March 12 emall requesting a
teleconference with yourself or appropriate GRMC decision makers on March 14th, Is to express
TakeCare's desire to receive from GRMC a Provider Service Agreement as well as GRMC charge master
rates for services that are equal (or better) as It relates to agreement language and terms as well as
underlying rates for GRMC services as provided to SelectCare or any other Guam health insurance carrier.

GRMC providing such is to be in compliance with recent media statements it made after the
passage of Bill 30-35 into PL 35-2. Specifically, "...Fancis Santos reached out to management at

TakeCare...in hopes of reaching an agreement that Is less or equal to what..cumently paying for
healthcare that Includes GRMC™.

As Importantly, with GRMC providing such, It streamlines the process for the parties to reach a
workable arrangement for such GRMC services — specifically as it relates to the upcoming Issuance of the
FY2020 Government of Guam Request for Proposal for the Government of Guam Group Health Insurance
Program ("RFP").

With the above In mind, TakeCare formally requests to receive the above from GRMC no later
than 3pm, Friday, March 29, 2019, CHst. This may be sent via hard copy to TakeCare's Baltej
Administration office and soft copy via emaill to joseph.husslein@takecareasia.com,

For TakeCare's part, we will promptly review the above information provided by GRMC and
provide any Inftial clarification as may be necessary. Moreover, TakeCare will consider the Information
provided by GRMC consistent with PL 35-2 and other applicable statutes as well as the issuance and our
review of the RFP. Upon doing so, depending on TakeCare's intention to bid on the RFP, we will affirm or
clarify such in a timely matter with GRMC.

Id you have any questions, please do not hesitate to contact me at (671) 646-6956 x7148 or
08) 738-6941 as well as emall.

Joseph Husslein
c¢ —~ Dr. Mike Cruz, President/CEQ, GRMC



EXHIBIT 4



MEDICAL CITY

Wheie Pationts are Paruners

%% GUAM REGIONAL

March 21, 2019

Mr. Joseph Husslein, President
Takecare Insurance Company
Tamuning, Guam

Re; Response to Takecare Letter of March 14
Dear Mr. Husslein:
This letter will confirm our telephone conversation on March 18, 2019,

To summarize our discussion, we addressed the following Issues:

e Proposed Agreement between GRMC and Takecare

o In-Network Access for all Takecare members Including GovGuam, Federal & Commercial/Private
e Outstanding bills for services rendered to Takecare members

sed en
We will provide a template agreement with proposed negotiated rates for services provided at GRMC.

Full Network Access

We discussed that we should focus our efforts on reaching an agreement for the Government of Guam
group health program. While we agree with this request, we stand firm in our desire that when an
agreement is reached, our agreement will be offered to all your groups to include, the Government of
Guam (GovGuam) group health insurance program, the Federal employee’s program and the
commercial/private sector plans. It is our intention that TakeCare’s GovGuam in-network access will take
effect on 10/1/2019, while In-network access for TakeCare's commercial/private and Federal market
groups will take effect on 1/1/2020.

Outstanding Claims

Again, notwithstanding our mutual goal of reaching a provider service agreement, we remain firm that
the “outstanding” bills for services rendered to Takecare members be paid through a reasonable
settlement between GRMC and Takecare.

The purpose of this letter is to memorialize our telephone discussion. As | offered in our discussion, our
proposed agreement will be sent to you by the close of business on March 22, 2019.

Should you have questions or concerns, please do not hesitate to contact me.

Re
-

Francis'E. Santos

133 Route 3 « Dededo, GU 96929 s Tel: (671) 645-5500
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Medical Network Analysis
Bidder Instructions Complete the shaded cells for your propased network  If you are bidding mulbiple networks add a column for each nehvork
— Please input @ "Y". "L". or "N" indicator in the match column requested for each provider line
— Indicate 'Y’ if you matched on that provider and the provrder is directly contracted in the network you are proposing for
- Indicate 'L’ & the provider is in a rental leased or wrap network

— Indicate ‘N’ if the provider is out-of-nefwork and for providers who are not formally contractad inta the network andfor who would not be Iisted in network
directories but who offer some lype of discounting from fees whether by a imited contracl or by negoliation after incurral

With regard to PL 35-2, signed In March 2019, offerors must provide a network that includes all public (excluding Naval Hospital Guam) and private hospitals
on Guam, considered the "broad" network for purpases of this RFP.

Additionally, offerors are allowed the apportunity to include, as an option, a "high-performance/narrow” network, to stand along-side the "broad” network as
an option for enrollees to elect. If you choose to offer such a network, please camplete the additional column provided.

OPTIONAL

iBropg 3
X § TS P IO X R AR JFRINMTRATE T Enter High-Performance
.I:(jafr{e»tworl? Hos p}tal_s ‘{Z‘.VS‘Lfrg-cial ,Cf""-t'pi' Acrvo 5§ all current ca_rnerrs Network Name Here
LN ik lecwey |
660768469 GHD dba Guam Reglonal Medical City (GRMC) Guam
960001635 GUAM MEMORIAL HOSPITAL Guam
7074202 ST LUKES MEDI('ALENTER GLOBAL CITY Philippines
000000027 TAKECARE PHILIPPINES - HOSPITALS PNl!_glnu ) ]
660576790 GUAM SURGICENTER Guam
GUAM SPECIALIST GROUP PLLC Guam
912151670 STRAUB CUNIC & HOSPITAL Hawall
660551190 ISLAND SURGICAL CENTER, P.C. Guam
954457756 CEDARS-SINAI MEDICAL GROUP Califarnia
980001217 U.S. NAVAL HOSPITAL Guam
HAFA ADA| SPECIALIST GROUP Guam
911352172 TACOMA GENERAL ALLENMORE Californla
660553954 ISLAND EYE CENTER Guam
956006143 UCLA MEDICAL CENTER Californla
951656366 GOOD SAMARITAN HOSPITAL California K 5 }
110101002 TAIWAN ADVENTIST HOSPITAL Talwan 5 : : N
660774364 COMMONWEALTH HEALTHCARE CORPORATION Salpan A
860800150 MAYO CLINIC ARIZONA Arizona
390307740 ST FRANCIS HOSPITAL, INC Minnesota
Please outfine any other major facifity differences of your networks not addressed by this list of top utilized
facllities:
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%}% GUAM REGIONAL
MEDICAL CITY

Where Patients are Partners

March 29, 2019
Mr. Joseph Husslein
President

Takecare Insurance
Tamuning, Guam

Re: Takecare Proposal

Dear Mr. Husslein:

This letter will serve as our proposal for a provider agreement between Takecare Insurance and Guam
Regional Medical City (GRMC). Our proposed agreement is attached for your review.

Please note that we are offering for your consideration and approval our most economical and beneficial

provider agreement. However, as stated in my earlier letter, this agreement must include all Takecare
accounts to include GovGuam, Federal, associations and commercial/private companies.

Further to our discussion, we must address and resolve the “outstanding Takecare patient bills” for
services received by your members. As | stated in our discussion, resolution of the “outstanding Takecare
patient bills” is a necessary component of this agreement moving forward.

Should you have questions or concerns, please feel free to call me.

R$g* ds,
y/

Francis Santos

attachment

133 Route 3, Dededo, Guam 96929 = (671) 645-5500 phone » {(671) 645-5593 fax » updated 03012019
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EXHIBIT "B"

RATE REIMBURSEMENT

- Includes 7-day hospital stay and anything in excess of 7
days will be paid at level of care per diem rate.

Facility Service Type Per Diem Rate
Medical Surgical Days $2,652.25
Surgical 1® Day $3,819.24
Surgical Subsequent Days Level of Care
Adult ICU Days $3,978.38
Telemetry Days $3,677.10
SNU Level of Care Days $700.00
Observation Services $74.26 per hour
All other Inpatient Days not Listed 45% of billed charges
Outlier Provisions Rate
Level 1 — Threshold » $75K in billed charges
Level 1 —Reimbursement 45% of billed charges
Level 1 —Base First Dollar
Outpatient Services Rate

Surgeries 45% of billed charges
Unlisted Surgery Procedures 45% of billed charges
Multiple Procedures 45% of billed charges
Emergency Room Services 45% of billed charges
Laboratory Services 45% of billed charges
Radiology Services 45% of billed charges
IV Therapy Services 45% of billed charges
Non-Routine Supplies 45% of billed charges
All Other Outpatient Services 45% of billed charges
Pharmacy Drugs 45% of billed charges
HBOT CPT G0277 (each 30 minutes) $172.13

| Urgent Care Services (excluding IV & IM infusions) 45% of billed charges

’ _Inpatient & Outpatient Exclusions Rate
Implantable Devices; prosthetics & orthotics; blood :
administration, processing, and storage. 45% atbilled charges
Pharmaceuticals (Administered drug charges greater than .
or equal to $1,000 per day for the same drug) 45% of billed charges
Non-Routine Supplies 45% of billed charges
_______ Professional Fees ' Rate '
Anesthesia Conversion Factor $55 per unit
Emergency 170% of prevailing MPFS Non-Facility rate
Urgent Care 150% of prevailing MPFS Non-Facility rate
Radiological 150% of prevailing MPFS Non-Facility rate
All Other Specialties 150% of prevailing MPFS Non-Facility rate
HBOT CPT 99183 $290.70
Non-Listed Codes 45% of billed charges
. Cardiac Case Rates Rate ’

Cardiac Surgery $44,557.80

Page 29 of 31
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- Includes all professional fees and anesthesia

- Drug charges greater than or equal to $1,000 per day
for the same drug are excluded and paid at 45% of
billed charges.

- Includes take back to OR for any reasons related to
primary surgery within 7-day hospital stay, but
excludes surgeries not related to primary surgery that
will be paid at 45% of billed charges for OR time plus
surgical and anesthesia professional fees at 150% of
MPFS Non-Facility rate.

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

- Valves, pacemakers and AICDs are excluded and paid
at 45% of billed charges.

- Blood and blood products are excluded and paid at
45% of billed charges.

- Non-routine supplies are excluded and paid at 45% of
billed charges.

Diagnostic Cardiac Catheterization

- Includes no more than 4 diagnostic cardiac catheters.
Any more than 4 catheters shall be paid at 45% of
billed charges.

- Includes one (1) observation day in Telemetry. Any
additional medically necessary days shall be paid at the
level of care per diem rate.

- Includes all professional fees and anesthesia

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

$8,404.80

Angioplasty/Stent (no cardiac catheterization)

- Includes one (1) stent. Additional stents beyond 1 shall
be paid at 45% of billed charges.

- Includes all professional fees and anesthesia

- Includes observation stay or up to 2 days in either ICU
or Telemetry. Any additional medically necessary days
shall be paid at the level of care per diem rate.

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

$13,657.80

Angioplasty/Stent (with cardiac catheterization)

- Includes one (1) stent. Additional stents beyond 1 shall
be paid at 45% of billed charges.

- Includes all professional fees and anesthesia

- Includes no more than 4 diagnostic cardiac catheters.
Any more than 4 catheters shall be paid at 45% of
billed charges.

- Includes observation stay or up to 2 days in either ICU
or Telemetry. Any additional medically necessary days
shall be paid at the level of care per diem rate.

- Includes one follow-up visit by post-operative
‘physician services within 90 days from surgery.

$18,910.80
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Pacemaker / AICD

- Includes all professional fees and anesthesia

- Excludes pacemaker and AICD, which shall be paid at
45% of billed charges.

- Includes observation stay or 1 day in either ICU or
Telemetry. Any additional medically necessary days
beyond 1 day shall be paid at the level of care per diem
rate.

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

$5,778.30

Bariatric Case Rate

Rate

Bariatric Surgery (Sleeve or Gastric Bypass)

- Includes all professional fees and anesthesia

- Includes up to a 3 day stay. Any additional medically
necessary days beyond 3 days shall be paid at the level
of care per diem rate.

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

$16,500.00

Page 31 of 31
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TakeCare Insurance Company, Inc.

T'a-k Care- P.O. Box 6578 Tamuning, Guam 96931
e Telephone: (671) 646-6956 Fax (671)

647-3551

April 16,2019

Joseph Husslcin
President and Chict Exccutive Officer
TakcCarc Insurance Company, Inc.

RE: Guam Rcgional Medical City (*GRMC") Proposed Fee Analysis to TakeCare
Insurance Company, Inc. (*TakeCare™)

Mr Husslein,

The purpose of this memorandum is to provide the cost impact summary of the proposed
TakeCarc GRMC fecs as provided by GRMC on March 29, 2019 for the purposes of TakeCare's
intended bid to the FY2019-20 Government of Guam health insurance RFP.

The following summary provides the cost difference between the proposed TakeCare
GRMC fees, GRMC’s charge master and NetCare's existing fees with GRMC:

Proposed TakeCare NetCare GRMC Fee Difference of
Service Catego GRMC Fee Cost Cost Difference to Proposed TakeCare
gory Difference to Current Current GRMC GRMC Fees to Current

GRMC Charge Master Charge Master NetCare GRMC Fees
In Patient Admission (12.0%) (48.5%) 70.6%
Out Patient Services (45.3%) (47.1%) 3.3%
Emergency Services (58.5%) (43.8%) (26.1%)
Consolidated (18.7%) (47.9%) 56.0%




The following summarizes certain in patient charges under the proposed TakeCare GRMC fees,
NetCare's GRMC fees and GRMC's charge master:

Dollar and Percent
Proposed Difference
Service Catego GRMC Charge G'::/Itgireees TakeCare Between TakeCare
Bory Master GRMC Fees and NetCare GRMC
(A)
(8) Fees
(A-8)
Delivery Room $4,540.73 $1,669.80 $2,043.33 $373.53/22.4%

ICU $3,420.43 $1,791.65 $3,978.38 $2,186.73 / 122.1%

Med":’;:‘r:”" &1 257906 $1,350.94 $2,652.25 | $1,301.31/96.3%

NICU $3,937.50 $2,062.50 $3,978.38 $1,915.88 / 92.9%
p

L9y Nursery $1,680.00 $880.00 $756.00 | ($124.00)/ (14.1%)

Telemetry $2,730.00 $1,430.00 $3,677.10 $2,247.10/ 157.1%

Please do not hesitate to contact me for any other questions or clarification.

Sincerely,

Heatth Plan Administrator
TakeCarc Insurance Company, Inc.
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TakeCare Insurance Company, inc.
P.0. Box 6578 Tamuning, Guam 94931
Telephone: [671) 646-6956 Fax (671) 447-3551

©® TakeCare

e o Gq"e X r
5] and AR 0%
Mr. Frandis E. Santos o ‘
Senior Vice-President/Strategic Planning & Business Development Guam Regional
GuaM REGIONAL MEDICAL CITY Medical City
133 Route 3, Dededo, Guam 96929
Re: Proyider Seryices Agreement

Dear Mr. Santos:

Thank you for your letter of March 29, 2019, with a proposed Provider Services Agreement and
rates between Guam Regional Medical City ("GRMC) and TakeCare Insurance Company, Inc.
("TakeCare”) for the Govemment of Guam Group Health Insurance Program ("GovGuam Group Health
Program”), It Is important that GRMC understands that TakeCare wiil not comingle issues unrelated to
the GovGuam Group Health Program. Consequently, our consideration of the proposed agreement and
rates must be seen in the context as described in the remainder of this letter below.

First, as you know, TakeCare will be a prospective offeror intending to respond to the FY2020
Government of Guam Request for Proposal ("RFP*) for the GovGuam Group Health Program. Recently
enacted Public Law 35-2 requires that all public and private hospital operating in Guam be in the
networks of those applylng to provide health Insurance to the Government of Guam. This law only
applies to the GovGuam Group Health Program and TakeCare’s primary intent in negotiating with GRMC
Is for the GovGuam Group Health Program. The Insertion in these negotiations of demands related to all
other lines of TakeCare's business and other Issues Is an unfair overreach on GRMC'’s part.

Because of the recently enacted law, any agreed-upon form of a Provider Services Agreement
between GRMC and TakeCare, and its effective date, must necessarily be expressly conditioned upon
TakeCare being chosen as the exdusive carrier for the GovGuam Group Health Program. Should
TakeCare not be awarded the exdusive contract for the GovGuam Group Health Program, then any form
of agreement between GRMC and TakeCare will not take effect. Addlitionally, should any award to
TakeCare as the exclusive carrier for the GovGuam Group Health Program be protested by another
offeror causing a stay/delay/postponement of TakeCare’s exdusivity, any agreement between GRMC and
TakeCare will not become effective unless and until TakeCare actually becomes the exclusive carrier.

Second, provided TakeCare Is awarded the exclusive agreement under the GovGuam Group
Health Program, TakeCare In Its discretion will consider offering GRMC as an in-network provider for
other lines of business but will not require that all groups Include coverage for services by GRMC.
TakeCare has always offered a range of plans to its groups and members. Indeed, TakeCare’s non-
GovGuam offerings are designed in part on requests and needs communicated to TakeCare by the groups
and members, and are not a wholesale portfolio. Therefore, while TakeCare may Include GRMC in Its
provider network by entering into a Provider Services Agreement for GRMC to provide services for
covered benefits to TakeCare's members, TakeCare cannot guarantee that all of its groups or members
will want to indude GRMC coverage in-network, Aside from GovGuam, TakeCare will still offer its groups,
and/or members within groups, for example high and standard option plans including the option to
exclude GRMC from in-network coverage.

Third, as we have discussed previously, any dispute over GRMC's outstanding bills to TakeCare
members during a time when there was no direct payer agreement between GRMC and TakeCare, is an




unrelated matter. As with the demands for insertion in TakeCare's other lines of business discussed
above, the linking of amounts which may be due GRMC by TakeCare members for non-covered benefits
is another overreach on GRMC’s part, Any unrelated dispute must be dealt with separately from the
partles entering into a Provider Services Agreement. However, depending upon the outcome of the
parties” negotiation of a Provider Services Agreement and TakeCare’s success in the RFP process for the
GovGuam Group Health Program, TakeCare is willing to consider discussing various mechanisms for a
binding resolution of the TakeCare patient bills GRMC claims it is owed.

A summary of the points set forth in this letter, includes the following:

1. The parties’ initial focus because of Public Law 35-2 Is a Provider Services Agreement which
includes GRMC in-network for covered benefits for the GavGuam Group Health Program and not
any other of TakeCare's lines of business.

2. The terms of the Provider Services Agreement reached between the parties will only become
effective if TakeCare Is the exclusive awardee of the FY2020 GovGuam Group Health Program.
Should TakeCare not be awarded such exclusivity, the Provider Services Agreement for the
GovGuam line of business shall not take effect.

3. The negotiation of a Provider Services Agreement for any other lines of business, induding
TakeCare’s commercial and federal lines, is subject to TakeCare's discretion and will likewise be
conditioned upon TakeCare’s being awarded exduslvity In the FY2020 GovGuam Group Health
Program,

4. In the event TakeCare enters Into a Provider Services Agreement with GRMC, TakeCare retains
the right to offer plans to its groups with or without GRMC as an in-network provider.

5. The negotiation of any Provider Services Agreement between the parties is not conditioned upon
prior resolution of any of GRMC's outstanding bllls to TakeCare members.

TakeCare's review of the proposed Provider Services Agreement and the accompanying rates Is
conditioned on the points made in this letter. In the meantime, should you have any questions about this
letter, please do not hesitate to contact me.

Sincerely,
JOSEPH H 3

Chief Executive Officer/President
TakeCare Insurance Company, Inc.
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/,ﬁ' *;,/w/é Gm a“ Joseph Husslein <husslein@gmail.com>
\ )

Provider Services Agreement

Francls Santos <fesantos67@gmail.com> Tue, Apr 9, 2019 at 1:08 PM
To: GAMAN LLLP <gaman.llip@gmail.com>, "Mike Cruz (mwcruzin@hotmail.com)" <mwcruzin@hotmail.com>

Dear Mr. Husslein, #
This emall is In response to your letter of April 3, 2018.
Thank you for clarifying your position on the specific points that | shared in my letter of March 28, 2019.

We hope that you reconslider your position and | will again re-state our position that the following points are conditions of our proposed
Provider Services agreement:

1) TakeCare will Include GRMC in all its lines of business to include Government of Guam, Federal employees’ program and
private/commercial

2) TakeCare will not sell GRMC in-network as a buy up option

3) TakeCare wili settle the outstanding billed charges for services rendered to TakeCare members

As we count down the days to the submission of TakeCare's response to the Govemment of Guam RFP, we remain open o
negotiating with you with the goal of reaching a mutually beneficial provider services agreement.

Regards,

Francls
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NETCARE LIFE & HEALTH INSURANCE COMPANY
NETWORK ACCESS SERVICES AGREEMENT

This Network Access Services Agreement (the "Agreement") is made and entered into
for an effective date of July 1, 2018, by and between NetCare Life and Health Insurance
Company ("NetCare"), a Guam based domestic life and health carrier licensed to do
business on Guam and TakeCare Insurance Company, Inc., ("TakeCare™), a Guam based
domestic health carrier licensed to do business on Guam.

RECITALS

WHEREAS, NetCare contracts with health care providers ("Network Providers") to
render services to individuals to receive health care services and/or benefits from or
through a Plan, and desires to provide access to specific providers among its Network
Providers, starting initially with access to Guam HealthCare Development Inc., DBA
Guam Regional Medical City on behalf of select TakeCare clients, consistent with
coverage under certain of its group health policies;

WHEREAS, TakeCare wishes to contract with NetCare to arrange for the access of
health care services from specific providers among NetCare's Network Providers, starting
initially upon the effective date of this Agreement, with access to Guam HealthCare
Development Inc, DBA Guam Regional Medical City to select members on the
following terms and conditions.

NOW THEREFORE, in consideration of the promises, the mutual covenants and
agreements herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Appointment

NetCare hereby leases to TakeCare access for its members to Guam HealthCare
Development Inc., DBA Guam Regional Medical City through its provider network as
represented by the Participating Provider Service Agreement between NetCare and Guam
HealthCare Development Inc., DBA Guam Regional Medical City effective September 1,
2015, and any applicable amendments. Such access is expressly limited to covered
services under select TakeCare policies which include Guam HealthCare Development
Inc., DBA Guam Regional Medical City in their provider networks.

TakeCare hereby appoints NetCare to act on TakeCare’s behalf for the purpose of
facilitating claims review and providing access to Guam HealthCare Development Inc.,
DBA Guam Regional Medical City for covered services under select TakeCare policies
which include Guam HealthCare Development Inc., DBA Guam Regional Medical City
in their provider networks.

The parties agree that upon additional appointment by TakeCare in the form of a future
Addendum(s) executed by both parties, NetCare can lease access to other Network
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Providers to TakeCare on the same terms and conditions set forth in this Agreement,
subject to the terms of any applicable underlying Participating Provider Agreement
between NetCare and the Network Providers.

II. Duties and Responsibilities

For the duration of this Agreement, as may be amended by future
Addendum(s), NetCare agrees to use its best efforts to remain in good
standing as a party under the Participating Provider Service Agreement
between NetCare and Guam HealthCare Development Inc., DBA Guam
Regional Medical City effective September 1, 2015, and any other
underlying Participating Provider Agreements under which access to
TakeCare has been given.

For the duration of this Agreement, as may be amended by future
Addendum(s), NetCare agrees to perform the following functions in
relation to TakeCare policies which include Guam HealthCare
Development Inc., DBA Guam Regional Medical City, and other
designated providers by future Addendum(s), in their provider network, or
such functions as otherwise agreed to by the parties:

i. Facilitate review as requested by TakeCare of claims or medical
reports from Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased
to TakeCare;

ii. Grant access to Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased
to TakeCare; and

iii. Provide complete data reporting capabilities on a monthly basis.

Legal, Complaint, and Regulatory Notices. In the event of a notice of suit
or any legal proceeding. consumer complaint or regulatory notice or
complaint against TakeCare or otherwise related to the Policies, NetCare
will promptly forward all such legal documents, correspondence, and
other relevant material in NetCare’s possession to TakeCare at the
following address:

TakeCare Health Insurance Company, Inc.
Baltej Pavilion, Suite 108

415 Chalan San Antonio,

Tamuning, GU 96913

Regulatory Compliance. NetCare will maintain all licenses required by
applicable insurance statues and regulation in Guam. NetCare shall
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provide TakeCare with copies of all such licenses and renewals required
thereby. NetCare shall promptly notify TakeCare of annual reviews that
relate to these licenses. NetCare agrees that at all times it will abide by and
conform to all applicable laws, statutes, rules, regulations, orders, etc., of
whatever nature, of the state or jurisdictions in which NetCare does
business and will conduct its business in a manner which will not put
TakeCare in dispute or cause it embarrassment with the public or
regulatory authorities or cause TakeCare to sustain any possible penalties
of any nature whatsoever.

d. Practices and Procedures. The services performed by NetCare hereunder
shall be in accordance with all applicable laws and shall be in
accordance with generally accepted insurance industry practices and
procedures. As necessary, NetCare agrees to use commercially reasonable
efforts to hire and retain employees having the experience and capabilities

to perform the services required to be executed under this Agreement.

e. Emergency Care. The provisions of this Agreement are only applicable to
TakeCare policies that include Guam HealthCare Development Inc., DBA
Guam Regional Medical City in their provider networks. This Agreement
does not apply to TakeCare policies which do not have Guam HealthCare
Development Inc., DBA Guam Regional Medical City in the provider
networks even though there will be coverage for emergency services out
of network at Guam HealthCare Development Inc., DBA Guam Regional
Medical City. Claims for emergency services from Guam HealthCare
Development Inc., DBA Guam Regional Medical City (or for any services
for that matter) for members that do not have Guam HealthCare
Development Inc., DBA Guam Regional Medical City in their provider
network are not be within the scope of this Agreement. TakeCare will
have no obligation to pay any fees to NetCare for those emergency claims
paid to Guam HealthCare Development Inc, DBA Guam Regional
Medical City. Should NetCare provide TakeCare access to other Network
Providers by future Addendum(s), then the provisions of this Agreement
regarding claims, including those for emergency services, will also apply
to TakeCare policies which have those Network Providers in their
provider networks.

f. Utilization Management and Quality Assurance. For the duration of this
Agreement, TakeCare agrees that NetCare has no responsibility for
performing utilization Management and quality assurance for TakeCare.
TakeCare shall perform all utilization management and quality assurance
including review of medical records, pre-certification authorization,
preadmission review, concurrent and retrospective reviews for
determining medical necessity.
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IV.

Authority

General Authority. NetCare agrees that it shall have only that amount of general
authority necessary for it to act on behalf of TakeCare in performing the duties
specifically stated herein and agrees that it shall have no other authority.

Fee

TakeCare shall pay NetCare, on a monthly basis, the agreed-upon percentage of
claims paid to Guam HealthCare Development Inc., DBA Guam Regional Medical
City and any future agreed-upon Network Providers. The applicable percentage is
identified as a Network Access Fee set forth on Attachment A to this Agreement
and incorporated herein by reference. Network Access Fees will be paid to
NetCare for the applicable month by TakeCare on the fifteenth (15) day of the
month following TakeCare's payment to the applicable Network Providers. There
may be an adjustment to the amounts that should have been paid based upon the
actual and true statistics for any particular month provided that NetCare requests
and substantiates the need for an adjustment within thirty (30) days of TakeCare's
payment to it. No further compensation shall be due to NetCare hereunder;
provided, however, that TakeCare may modify a monthly settlement by mutual
agreement to cover one-time or unexpected costs directly associated with
TakeCare's business, including, but not limited to, modifications made to the policy
administration systems used by the TakeCare due to the introduction or the planned
introduction of new Policies to be sold by the TakeCare.

V. Relationship

VI

a, Independent Contractor. TakeCare and NetCare are both independent
contractors, and nothing contained in this Agreement shall create or shall be
construed to create a relationship of employer/employee or any partnership,
joint venture, or agency between TakeCare and NetCare.

b. Responsibility and Indemnification. NetCare shall be held fully
responsible and accountable for the acts of its employees and agents in
performing its duties hereunder and agrees to indemnify and hold harmless
TakeCare, its officers, directors, shareholders, employees and agents
pursuant to section X of this Agreement.

Effective Date; Term

This Agreement shall be effective July 1, 2018, and if executed after July 1, 2018,
the parties agree it shall be effective retroactive to July 1, 2018, for an initial term
of eighteen (18) months through December 31, 2019. Unless terminated earlier,
and subject to the term of any applicable underlying agreement between NetCare
and any of its Network Providers, and each party’s right to terminate, this
Agreement shall automatically renew on an annual basis on January 1, beginning
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on January 1, 2020, on the same terms and conditions unless otherwise mutually
revised.

VII. Termination
This Agreement can be terminated by the parties as follows:

a. Voluntary Termination with or without Cause. By either party upon
ninety (90) days prior written notice may terminate this Agreement without
cause. In the event of termination with cause, either party may terminate
this Agreement upon thirty (30) business days prior written notice that the
other party fails to cure a default of any material obligation or duty imposed
on it within ten (10) days after written notice of such default

b. Involuntary Termination. By TakeCare, immediately, without notice, by
reason of fraud or misrepresentation by NetCare or if NetCare shall file a
petition in bankruptcy (for any purpose whatsoever), make an assignment
for the benefit of creditors, be adjudged a bankrupt, or upon the dissolution
or disqualification of NetCare to do business under applicable Guam laws,
or if NetCare's license is suspended or revoked by the appropriate
government agency or authority.

¢. Upon termination of this Agreement for any reason, NetCare, unless

requested by TakeCare to do otherwise shall promptly provide

TakeCare with all data and information necessary to allow TakeCare to

timely and effectively perform all tasks and duties previously performed

by NetCare for all claims administration and return all necessary medical
records or claims data to TakeCare.

VIIl. Records

NetCare agrees to establish and maintain true and correct records and keep books
of accounting on all transactions arising out of this Agreement. NetCare shall
preserve and hold all documents, correspondence and records which come into its
possession or under its control relating to the claims.

IX. Indemnification

Each party shall indemnify and hold harmless the other, including affiliates and
each of their respective officers, directors, shareholders, employees,
representatives, agents, successors and assigns from and against all claims of third
parties, and associated losses, to the extent such claims arise out of (a) a party's
gross negligence or willful misconduct in performing any of its obligations under
this Agreement, or (b) a material breach by a party of any of its representations,
warranties, covenants or agreements under this Agreement. Associated losses shall
include, but are not limited to, reasonable attorneys fees, court costs, expenses,
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settlement costs, fines, judgments and all damage awards, whether actual or
compensatory. However, neither party shall be responsible for indemnifying the
other for reimbursement of claims-related issues or for punitive damages.

X. Assignment

No assignment of this Agreement by either party of any of the rights, duties or
benefits accruing to the party hereunder shall be valid unless consented to in
writing by both parties in advance.

XI1. Arbitration

a. Arbitration At Request of Party. Except for the availability of injunctive

relief provided for TakeCare under Paragraph XVI, as a condition to any
right of action hereunder, any unresolved dispute or difference between the
parties arising out of or relating to this Agreement, or breach hereof, shall
be submitted to arbitration upon the request of either party as hereinafter set
forth.

. Arbitration at Option of Party Bringing Action. In the event of any

controversy or claim arising out of or relating to this Agreement, or any
breach thereof, including without limitation, any claim that this Agreement,
or any part of it, is invalid, illegal or otherwise voidable or void, either
party may submit the matter to final and biding arbitration as permitted
under the Guam Rules of Civil Procedures governing Arbitrations, Title 7,
Guam Code Annotated. Such arbitration shall be governed by the
Commercial Rules of the American Arbitration Association. If a demand is
made for arbitration, this arbitration provision shall be deemed self-
executing, and if either party fails to appear at any property notice
arbitration proceeding, an award may be entered against that party
notwithstanding the failure to appear.

c. Place of Arbitration. Arbitration proceedings shall be held on Guam

unless all of the parties agree in writing to another location.

d. Number of Arbitrators Determined by Claim Size. Any claim or dispute

arising out of or pertaining to this Agreement, including without

limitation any claim that all or any agreements (including this section) are
void, voidable, or otherwise unenforceable, shall be submitted to arbitration
in accordance with the provisions set forth herein and the applicable
provisions of the Guam Arbitration Law and the Commercial Rules of the
American Arbitration Association and heard before: (1) a panel of three
arbitrators in the event the amount of the dispute or claim exceeds fifty
thousand ($50,000.00) in the aggregate, or (2) one arbitrator, if less than
fifty thousand ($50,000.00.)

¢
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e. Dispute Over Invoices. If, after audit or verification of any invoice, there
shall be a dispute or a difference of opinion between the parties with respect
to the amount of any payment to be made hereunder, the dissatisfied party
shall give written notice to the other. The dispute shall be submitted to
arbitration in accordance with the terms of this section in the following
mariner unless it is settled by mutual agreement of the parties within a
period of thirty (30) days after that notice. The parties shall mutually agree
upon a certified public accountant in Guam who shall decide the dispute or
difference in accordance with consistently applied sound accounting
principles and practice. In the event the parties do not agree on an
accountant, the accountant shall be nominated by the President of the Guam
Society of Certified Public Accountants. Any accountant so agreed or
nominated shall have full access at all reasonable times to all books, records
and documents of either party that may relate to the dispute or difference.
Subject to the provisions of this Section, the laws of Guam then in force
shall apply to the determination of the dispute or difference.

f. Enforcement of Arbitral Awards. Any award resulting from arbitration
authorized by this Section shall be binding and conclusive upon both parties
and enforceable by either of them in any court of competent jurisdiction.
Furthermore, any such award shall be final upon the parties regarding both
matters of law and fact and shall be non-appealable.

XII. Confidentiality

Each party agrees that all information, whether printed, written, oral, in answer to
special inquiry or voluntarily furnished by the other party, shall be held in
confidence by the other and used only for the purpose of the business conducted
hereunder. Both parties shall ensure that stringent security measures are employed
in its records storage systems so that only personnel authorized by NetCare and/or
TakeCare shall have access to information obtained as a result of supplying the
services under this Agreement.

NetCare will use its best efforts to insure that any information gained as a result of
providing the services under this contract shall only be used in the administration
of the Policies and in accordance with the terms of this Agreement. NetCare shall
not utilize any information gained as a result of providing the services under this
contract for any other purposes whatsoever and will use its best efforts to prevent
other persons associated with it from doing so.

All information obtained by NetCare is protected health information and shall be
kept confidential except in those instances necessary for the proper administration
of this Agreement, and shall not be disclosed without the written consent of the
parties.
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Each party shall obtain the specific, prior written consent of the other prior to using
the other’s name, product names, logos and service marks in any promotional.
marketing or advertising materials or for any other reason. The parties agree that
the existence of this Access Agreement should be kept confidential and not
disclosed to the Govenment of Guam, the media or the public, until the parties
mutually agree to disclose its existence and how such disclosure will take place.

Notice

Any notices required hereunder to be sent to either of the parties by the other shall
be deemed to have been sufficiently given, if mailed postage prepaid by certified or
registered mail to the respective addresses as follows or otherwise to a party as it
may specify by notice given:

If to TakeCare:

TakeCare Health Insurance Company, Inc.
- Baltej Pavilion, Suite 308

415 Chalan San Antonio

Tamuning, GU 96913

Attention: President

If to NetCare:

NetCare Life and Health Insurance Company
Julale Center, Suite 200

424 West O'Brien Drive

Hagatna, Guam 96910

Attention: Plan Administrator

X1V. Construction and Value

This Agreement shall be governed by and interpreted in accordance with the laws
of Guam without regard to its conflict of laws rules. If any provision of this
Agreement is held to be illegal, invalid or unenforceable under present or future
laws effective during the term hereof or after termination, such provision shall be
enforced to the maximum extent possible and the remaining provisions shall
remain in full force and effect. Furthermore, in lieu of such unenforceable
provision, a provision as similar in terms as may be possible and enforceable shall
be added automatically as a part of the Agreement. The exclusive venue of any
suits or causes of action arising directly or indirectly from this Agreement shall be
in Guam, subject to the arbitration provisions contained in Section XI.

XV. Complete Agreement

This Agreement constitutes the entire agreement of the parties relating to the
subject matter hereof and any and all negotiations, discussion, understandings or
agreements heretofore entered into between the parties are hereby declared to be
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superseded by this Agreement. No waiver of alteration of printed terms hereof shall
be valid unless in writing and executed by both Agreement or the obligations of
NetCare hereunder shall not constitute a waiver of such conditions or obligations.

XVI. Attorney Fees

Should any party to this contract commence any action for the purpose of enforcing
or preventing the breach of, any provision of this contract, whether by arbitration,
judicial, or quasi-judicial action or otherwise, or for damages for any alleged
breach of contract, or for a declaration of that party's rights or obligations under
this Agreement, then the prevailing party will be reimbursed by the losing party for
all costs and expenses incurred in connection with the action, including, but not
limited to, reasonable attorney’s fees for services rendered to the prevailing party.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of
the dates mentioned below.

NetCare Life & Health Insurance Company: TekeCare Insurance Company, Inc.:

roy K. Moylan Arvin Lojov g ;
iceAresident & Director Health Plan Admiaistrdtor

Signedon: ___ 6 //ql//y Signed on: G//@/QO/?

-/

Joseph E. Husslein
President & CEO

Signed on: _é.lﬁg/ 200
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Attachment A
Network Access Fee
TakeCare agrees to compensate NetCare at a rate of ten percent (10%) of the final claim

amount(s) paid by TakeCare for claims incurred at Guam HealthCare Development Inc.,

DBA Guam Regional Medical City on Guam and other Network Providers added to this
Agreement by future Addendum(s)-
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FIRST AMENDMENT OF NETCARE LIFE & HEALTH INSURANCE
COMPANY NETWORK ACCESS SERVICES AGREEMENT

THIS FIRST AMENDMENT OF NETCARE LIFE & HEALTH INSURANCE
COMPANY NETWORK ACCESS SERVICES AGREEMENT is entered into
effective as of September 1, 2018, by and between NETCARE LIFE & HEALTH
INSURANCE COMPANY, a Guam based domestic life and health insurance carrier
licensed to do business on Guam ("NetCare") and TAKECARE HEALTH INSURANCE
COMPANY, INC., a Guam based domestic health carrier licensed to do business in Guam
("TakeCare").

RECITALS

WHEREAS, NetCare entered into a Participating Provider Service Agreement with Guam
HealthCare Development Inc., DBA Guam Regional Medical City ("GRMC") effective
September 1, 2015;

WHEREAS, Pursuant to the terms of the Participating Provider Service Agreement
between NetCare and GRMC effective September 1, 2015, NetCare entered into a Network
Access Services Agreement with TakeCare effective July 1, 2018, to lease and provide
TakeCare access to GRMC on behalf of select TakeCare clients, consistent with coverage
under certain of its group health policies;

WHEREAS, NetCare subsequently entered into a new Participating Provider Service
Agreement with GRMC effective September 1, 2018, NetCare and TakeCare desire to
amend the Network Access Services Agreement between them to incorporate the terms of
the new Participating Provider Service Agreement with GRMC effective September 1,
2018;

NOW THEREFORE, in consideration of the promises, the mutual covenants and
agreements herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree to amend the Network
Access Services Agreement as follows:

(1)  Section II of the Network Access Services Agreement. Section II of the

Network Access Services Agreement is amended to read:
1. Duties and Responsibilities
a. For the duration of this Agreement, as may be amended by future

Addendum(s), NetCare agrees to use its best efforts to remain in good
standing as a party under the Participating Provider Service Agreement

1



~—

between NetCare and Guam HealthCare Development Inc., DBA Guam
Regional Medical City effective September 1, 2015; the Participating
Provider Service Agreement between NetCare and Guam HealthCare
Development Inc., DBA Guam Regional Medical City effective September
1, 2018; and any other future underlying Participating Provider Agreements
under which access to TakeCare has been or will be given by NetCare.

. For the duration of this Agreement, as may be amended by future

Addendum(s), NetCare agrees to provide TakeCare with no less than sixty
(60) days' notice of any material change in the Participating Provider
Service Agreement between NetCare and GRMC, including any
amendment in the terms and conditions of the underlying agreement; any
amendment in the Reimbursement Schedule; any failure of automatic
renewal of the underlying agreement; any voluntary or involuntary
termination of the underlying agreement (with or without cause); or the
execution of a new Participating Provider Agreement.  NetCare
acknowledges that such notice by NetCare to TakeCare regarding the
underlying Participating Provider Agreement is needed to allow for any
necessary amendment of the agreement between TakeCare and NetCare or
the execution of a new agreement.

. For the duration of this Agreement, as may be amended by future

Addendum(s), NetCare agrees to perform the following functions in relation
to TakeCare policies which include Guam HealthCare Development Inc.,
DBA Guam Regional Medical City, and other designated providers by
future Addendum(s), in their provider network, or such functions as
otherwise agreed to by the parties:

i. Facilitate review as requested by TakeCare of claims or medical
reports from Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased to
TakeCare;

ii. Grant access to Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased to
TakeCare; and

iii. Provide complete data reporting capabilities on a monthly basis.

d. Legal, Complaint, and Regulatory Notices. In the event of a notice of suit or

any legal proceeding, consumer complaint or regulatory notice or complaint
against TakeCare or otherwise related to the Policies, NetCare will

TAKECARE ACCESS 2018 (TICrev022519)
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promptly forward all such legal documents, correspondence, and other
relevant material in NetCare’s possession to TakeCare at the following
address:

TakeCare Health Insurance Company, Inc.
Baltej Pavilion, Suite 108

415 Chalan San Antonio,

Tamuning, GU 96913

. Regulatory Compliance. NetCare will maintain all licenses required by

applicable insurance statues and regulation in Guam. NetCare shall provide
TakeCare with copies of all such licenses and renewals required thereby.
NetCare shall promptly notify TakeCare of annual reviews that relate to
these licenses. NetCare agrees that at all times it will abide by and conform
to all applicable laws, statutes, rules, regulations, orders, etc., of whatever
nature, of the state or jurisdictions in which NetCare does business and will
conduct its business in a manner which will not put TakeCare in dispute or
cause it embarrassment with the public or regulatory authorities or cause
TakeCare to sustain any possible penalties of any nature whatsoever.

. Practices and Procedures. The services performed by NetCare hereunder

shall be in accordance with all applicable laws and shall be in accordance
with generally accepted insurance industry practices and procedures. As
necessary, NetCare agrees to use commercially reasonable efforts to hire
and retain employees having the experience and capabilities to perform the
services required to be executed under this Agreement.

e. Emergency Care. The provisions of this Agreement are only applicable to

TakeCare policies that include Guam HealthCare Development Inc., DBA
Guam Regional Medical City in their provider networks. This Agreement
does not apply to TakeCare policies which do not have Guam HealthCare
Development Inc., DBA Guam Regional Medical City in the provider
networks even though there will be coverage for emergency services out of
network at Guam HealthCare Development Inc., DBA Guam Regional
Medical City. Claims for emergency services from Guam HealthCare
Development Inc., DBA Guam Regional Medical City (or for any services
for that matter) for members that do not have Guam HealthCare
Development Inc.,, DBA Guam Regional Medical City in their provider
network are not be within the scope of this Agreement. TakeCare will have
no obligation to pay any fees to NetCare for those emergency claims paid to
Guam HealthCare Development Inc., DBA Guam Regional Medical City.
Should NetCare provide TakeCare access to other Network Providers by

3



future Addendum(s), then the provisions of this Agreement regarding
claims, including those for emergency services, will also apply to TakeCare
policies which have those Network Providers in their provider networks.

f. Utilization Management and Quality Assurance. For the duration of this
Agreement, TakeCare agrees that NetCare has no responsibility for
performing utilization Management and quality assurance for TakeCare.
TakeCare shall perform all utilization management and quality assurance
including review of medical records, pre-certification authorization,
preadmission review, concurrent and retrospective reviews for determining
medical necessity.

(2)  Section VI of the Network Access Services Agreement. Section VI of

the Network Access Services Agreement is amended to read:
V1. Effective Date; Term

This Agreement shall be effective July 1, 2018 thru December 31, 2020.
Unless terminated ecarlier, and subject to the term of any applicable
underlying agreement between NetCare and any of its Network Providers,
and each party's right to terminate, this Agreement shall automatically
renew on an annual basis on January 1, beginning on January 1, 2021, on
the same terms and conditions unless otherwise mutually revised.

(3)  AllOther Terms and Conditions to Remain the Same, The parties agree
that this FIRST AMENDMENT OF NETCARE LIFE & HEALTH INSURANCE
COMPANY NETWORK ACCESS SERVICES AGREEMENT supplements, and does not
supplant the terms of NETCARE LIFE & HEALTH INSURANCE COMPANY
NETWORK ACCESS SERVICES AGREEMENT, entered into by the parties with and
effective date of July 1, 2018, and the terms of said NETCARE LIFE & HEALTH
INSURANCE COMPANY NETWORK ACCESS SERVICES AGREEMENT, entered
into by the parties with and effective date of July 1, 2018, as amended herein, is by this
reference incorporated and made a part hereof. It is expressly agreed that all other terms,
conditions, provisions and stipulations contained in said NETCARE LIFE & HEALTH
INSURANCE COMPANY NETWORK ACCESS SERVICES AGREEMENT, entered
into by the parties with and effective date of July 1, 2018, as amended, shall continue to
remain unchanged and in full force and effect.

[Signatures follow on the next page.]

TAKECARE ACCESS 2018 (TICrev022519)
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IN WITNESS WHEREOF, each party to this agreement has caused it to be executed at

Hagétfia, Guam on the dates indicated below.

NETCARE LIFE & HEALTH INSURANCE TAKECARE HEALTH

COMPANY INC.

TROY K. MOYLAN
ice President & Director

Signed on: 3”‘0?"‘30' q

INSURANCE COMPANY, INC,

(4
By:%__
ARVI]

Health Plan Administrator
Signed on: - =

JOSEPH E. HUSSLEIN
President & CEO

Signed on: Fo04-2019

By:
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VIA HAND DELIVERY and VIA EMAIL

Mr. Troy Moylan and Mr. Jerry Crisostomo
NetCare Life and Health Insurance Company
Julale Center, Suite 200

424 West O’Brien Drive

Hagatna, GU 96910

Re: Activation Notice
Dear Misters Moylan and Crisostomo:

As discussed during our telephone conversation on April 30. 2019, TakeCare is a
prospective offeror intending to respond to the FY2020 Government of Guam Request for
Proposal (*RFP") for the GovGuam Group Health Insurance Program. Responses to the
RFP are due May 3, 2019, and TakeCare plans to submit a responsive bid. A key
difference of this year's RFP from prior years' is the requirement that offerors designate
network providers as being either directly contracted or under a leased arrangement as part
of either the GovGuam “broad” network and/or “high performance” (or narrow) network.

Recently enacted Public Law 35-2 requires that all public and private hospitals
operating in Guam be in the networks of those applying to provide health insurance to the
Government of Guam. The RFP mimics this statutory requirement. As a practical matter,
the only private hospital the law on Guam is the Guam Regional Medical City (“GRMC").
Therefore, GRMC must necessarily be in-network for any prospective offeror.

Pursuant to the Network Access Services Agreement entered into between
TakeCare and NetCare with an effective date of September 1, 2018 and subsequently
amended on March 4, 2019, this letter serves as TakeCare’s official notice to Netcare of its
intent to activate access for its Government of Guam members to GRMC as a “leased
provider” for services. This activation for services extends to NetCare’s existing and
future arrangements for services and applicable fees with GRMC (herein “Activation
Notice™).

TakeCare’s activation notice is solely for the purposes of responding to the
GovGuam Group Health Insurance Program RFP for GRMC’s inclusion as a provider in
the “broad network” for FY2020. Such access and the inclusion of GRMC as part of
TakeCare’s “broad network™ are conditioned upon TakeCare being awarded either the
exclusive or non-exclusive bid, without protest, for the FY2020 GovGuam Group Health
Insurance Program. In the unfortunate event that the RFP results to a protest, and existing
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GovGuam Group Health Insurance Program benefits and rates be extended beyond the
existing fiscal year (September 30, 2019), this activation notice is of no effect.

As you are undoubtedly aware from NetCare’s prior participation in the GovGuam
RFP process, the GovGuam Group Health Insurance Program negotiation with prospective
carriers commences on the months of June and July with award in August followed by
open enrollment during the month of September for an October 1* effective date for the
FY2020 GovGuam Group Health Insurance Program.

With the above in mind, in addition to applicable confidentiality provisions, it is
TakeCare’s view that any formal notice by Netcare to GRMC of the Network Access
Services Agreement between TakeCare and NetCare may be premature until TakeCare has
at least submitted its response to the RFP and preferably not until GovGuam negotiations
are completed and an award made. However, we acknowledge that NetCare may have
certain obligations with its provider partners.

Likewise, TakeCare requests that NetCare obtains GRMC's formal acceptance or
non-acceptance with stated reason(s) of TakeCare’s leased access that TakeCare be
provided such written correspondence accordingly.

Lastly, while this Activation Notice specifically is for TakeCare’s intentions related
to the FY2020 GovGuam Group Health Insurance Program RFP, TakeCare reserves the
right to activate GRMC, as well as other NetCare network providers, for TakeCare's
federal and/or commercial insurance offerings for January 2020. As these benefit
programs and discussions progress with TakeCare's service partners, we will advise you
accordingly under separate notice.

Chief Execul
TakeCare Insurance Company, Inc.
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I MINA'TRENTAI KUATRO NA LIHESLATURAN GUAHAN
2017 (FIRST) Regular Session

Bill No. U3 (¢pr. )

Introduced by: B.LF. mt%'

AN ACT TO ADD § 4302(f)(1) OF CHAPTER 4, TITLE 4,

GUAM CODE ANNOTATED, RELATIVE TO REQUIRING

THAT ALL PRIVATE HOSPITALS BE COVERED UNDER

THE GOVERNMENT OF GUAM HEALTH INSURANCE

CONTRACT.

BE IT ENACTED BY THE PEOPLE OF GUAM:

Section 1. §§ 4302(f)(1) of Chapter 4, Title 4, Guam Code Annotated, is
bereby added to read:

“(1) All companies, or other legal entities providing or applying to

provide health insurance or the provision of health care, shall have contracts

for services with all private hospitals operating on Guam that are providing
health care services to any and all of their subscribers.”
Section 2. Effective Date. This Act shall become effective upon enactment.

Section 3. Severability. Ifany provision of this Act or its application to any
person or circumstance is held invalid, the invalidity shall not affect other

provisions or applications of this Act which can be given effect without the invalid

provision or application and to this end the provisions of this Act is severable.

106 Wl 63 o0
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DEPARTMENT OF ADMINISTRATION
(DIPATTAMENTON ATMENESTRAS/ON)

590 South Marine Corps Drive | l |

DIRECYOR'S OFFICE
(Ufisinan Direktot)
Sufte 224, GITC Bullding, Tamuning, Guam 96913 Christine W, P. Baleto
Post Office Box 884 * Hagétiia, Guiam 86932 Vlncentl I"P:_i Anlnl: A ia
TEL: (671) 475-1101/122111260 * FAX: (671) 477-8788 Deputy Director

March 15, 2017

The Honorable Benjamin J.F. Cruz, Speaker

Chalrman, Committes on Appropriations and Adjudication
| Mina' Trental Kuétiro Na Liheslaturan Guahan

Sutte 107, 1565 Hesler Place.

Hagatfia, Guam 86910

RE:  Wiitten Testimony on Bl 21-34 (COR)
Buenas yan Hifa Adal Mr. Chalrman and members of the Commitiee,
Thank you for the opportunity to provide comments on Bill 21-34 (COR):

AN ACT TO ADD §4302(f)(1) OF CHAPTER 4, TITLE 4, GUAM CODE ANNOTATED, RELATIVE TO
REQUIRING THAT ALL PRIVATE HOSPITALS BE COVERED UNDER THE GOVERNMENT OF
GUAM HEALTH INSURANCE CONTRACT.

The Department of Administration recognizes the need for the government of Guam to provide equal
access o all duly qualified providers as well as an employee's right to choose services among them.
However, we are concemed with any measure that mandates inclusion of any particular provider.

§ GCA, Chapter 5, §5001(b) relative to the underlying purposes and es of the Guam Procurement
Law ldentifies the following purposes and pofices of procurement: *(4) to ensure the fair and equitable
treatment of all persons who deal with the procurement system of this Teritory; (5) to provide increased
economy In teritorial activities and to maximize the fullest extent practicable the purchasing value of

public funds of the Teritory; (6) to fosler effective broad-based competition within the free enterprise
system.”

ally Z :

herefore, Il sta ' mandahdhclus!onv!olalesmahlentoffakandequthbla
(reaimsnt. lt is also noted, thal lhls requh'emenl would only extend to privately owned entities and not to
public hospilals. Further to this, other providers on Island could petition the Government to also ansure
spectal Incluslon In future health insurance benefits.

Another concern is the disparity In prices as demonstrated In the attached fee schedule. As you will hote,
the difference In cost for services does not allow the Government to maximize to the fullest extent
practicable the purchasing value of public funds of the Territory. Instead, & fom caftiers to aoce
mlemfaesmeshbmmwhpmﬂem. Carriers who refuse fo 5« o e 3

oUld DO UISGUSEd oM Dadmng o 38

= s hesiti Insuraneeeomaetahce would nol
- IS In e3gance violstes the Spitl ol Procurement Law

BTSN PULENS  § oY [0 _ISYETSCS 10
businsss relationshin as the puid
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if Carrlers were forced {o accspt the higher fee structure, costs would surely rise. This will equate to
GIEE; premiums and would nol maximize the value of purchases with pubiic ﬁ;

The current law requires the Health Insurance negotiating committee lo look at all aspects of the Carriars
proposals such as capabllity to deliver services, network oplions, personnel quallfications,
system/organizational capablfiity to support the large numbers of enroliess, etc. The commiltee &s in
discussions on how to Improve our rating of proposals to ensure equal access; and the employes's right
to choase from all duly qualified providers is factored into scoring. 1t Is the Department of Administration's
position that this Is the best way to deal with disparities In a carrler’s provider network rather than making
Incluslon of a select group a matter of law. R s also of great concern that the current bl may set
precedent for all providers to demand equal treatment relative to inciusion.

It is for these reasons that the Department of Administration does not support Blll 24-34 es written.

Senseramente,

Christine W. Baleto
Diractor, DOA °
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COMPARISON OF .. . FEestHEDULE

i Service CPT code | PRNATES P Ce
EKG Tracing $ 1066815 82.39
Iudnalvslsauto w/ scope 81001} § 143718 8.20
MRI Chest w/wo contrast 71552) & 5,598.30] % 879.48
MRA Head w/wo contrast 70549} 5 46304918 183388
X-Ray Chest 710108  178.13]% 77.16
Jcec 850275 26.43]% 16.44
Magnesium B83735] S 591519 ‘25.70
US Ext carotids Bilateral 93880} $ 6188619 199,10
linfusion IV hydration each add hr. 0636115  464.05]$ 31.91
|Gauzedresing4u $ 50003 1.12
Hemodlalysls $ 1985.28]5 41B.85
EEG 9581915 1,752.931S . 317.19
1cu § 3,257.55]$ 1473.47
[Telemetry $ 2,600.00)5 827.63
Nursery Room and Board $ 1,600.00]$ 420,13
I.SL@“' Room and Boand 524562508  605.68
Pedtatric Room and Board § 245625)S  789.73
foB/GYN Room and Board § 2.456.25)$ 637.41
ular Room § 3,257.55 1473.47
Pediatriz ICU $ 3,25755]$ 1,271.89
‘U Room and Board $ 37500015 955.37
U isolatlon Room $§ 6075001$ 1,27189
Medical Room and Board lsolation Room § 43245008 630.69
Delivery Vaginal Routine $ 9,822001$ 820.53
Dellvery Vaginal High Risk $1227500]$ 82053
Eu_lgeryﬁmsmﬂlis. — $ 40068015 1418.74
El_l_r_gerv each additional 15 mins. $ 1,024.20 ‘296459
|OR fevel it 30 min $ 614520]$ 141874
ORlevel Il addtional 15 min $ 27653818 23645
OR level lil 30 min $ 8603288 141874
fOR1level il additional 15 min $ 387147]8 23645
ORlevel IV 30 min _ § 116144218 141824
I:'—'oalmlw additional 15 min $ 5226438 23645
OR level V 30 min § 15679478 141878
IORIevelv additional 15 min $ 705576 |$ 236.45
OR leval Vi 30 min $ 203833218 1,418.74
lo:nf'level" Vi additional 15 min $ 517249 $ 236.45
Outpatient Surgery 30 mins § 1,88453]$ 654.51
Outpatient Surgery additonal 15 mins 471138 109.10
Vancomycin $ 116.00]$ 19.41
Amikacin 250 mg $ 94001$ 34.23




se 5% 500 m! $ 6700)$ 13.91

terol 1.25 meg/3ml inh soln [} s00}$ 131
{Emergency Dept Level | $ 43135]% 78.11
Emergency Dept Lavel I} $ 69788)8 78.11
[Emergency Dept Level Ii} $ 128501)$ 7811
Emergenty Depi Level IV $ 188985(¢ 78.41
[Emergency Dept Level V $ 23028718 7811
jObservation Room per hr Pedlatrics $ 14375 32.80
Observation Room per hr surgical § 14375 ¢ 25.23
Observation Room per hr Medical $ 14350)S$S 25.95
Blood Transfuslon Inpatient 36430 1,043.76 § § 312.17
ER transfusion Blood/Blocd components 1 hr 36430 S 1,45757]% 312.17
P cy Test Urine 81025]S  77.43]S 34.93
Sleep study 95807} 32245215 115794
[Muttiple Sleep Latency Test 95805] § 2,141.25 | ¢ 749.26
ISplrometry/PFT 94050] 4361715 248.70
[Pulmonary Stress Test 046520} § 55532]$ 13827
Routine venlpuncture 36415]$  8063]$ 10.64
Ammonla Assay 82140]5 17951]$ 10244
[Amylase 82150]S  54.06)$ 30.85
[Chromosomal analysis 8826715 12526419 714.82
fNM-Myocardial Perfusion Spect. i 78452] $ 1,179.1B] $ 650.02
{NM-Myocardial imaging, Infarct 784681 S 70420]$ 25645
ast Tube placement 32551} $ 1,649561 95 513.82
p__.tilator Management initial day 94002} § 456249)$ 555.82
Dellvery of Placenta only 59414] $ 5,536.41]$ 820.53
|Fetzn! Biophysical profile with nonstress test 76818]$ 519445 286.35
{Fetal Non-stress test 53025]S  304.02]$ 149.29
|Echo Fetal Cadiovascular 76826] $. 686.08§$ 443.89
L Total ] 517589686 | $  25,049.07
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March 16, 2017

The Honorable Speaker Benjamin J.F. Cruz

34 Guam Legislature

155 Hesler Place, Suite 107

Hagatna, Guam 96910 _ Hand Delivered

RE: Bill No. 21-34 (COR) - BJ.F. Cruz - An act to ADD § 4302(f)(1) of Chapter 4, Title 4,
Guam Code Annotated, relative to requiring that all private hospitals be covered
under the Government of Guam health insurance contract.

Dear Speaker Cruz:

Thank you for inviting us to testify on the aforementioned bill. At the onset, we would like to share
with you and the committee members that our company currently contracts with Guam's only
privately owned and operated hospital, and that we support all efforts to ensure that the new
hospital remains a viable and successful entity in our community.

Nonetheless, we must oppose bill 21-34 on the basis that private enterprises such as hospitals,
clinics, and insurance companies should be allowed to negotiate agreements without government
interventions or mandates. This bill infringes on free commerce and takes away the abllity for,
insurance ‘companies to negotiate with a provider. Also, it discriminates agalnst other medjcal
providers that have also made large investments on Guam but are not given the same type of

advantages,

There are existing federal laws requiring insurance companies to pay for emergencies at non-
participating hospital providers with certain allowances, and we belleve this is a sufficient
protection for hospitals. The possible consequences of this bill are that the private hospital
rovider will have a significant advantage against insurers knowing that insurers MUST have
agreement with them, and possibly demand rates that may not E]e Ealele In our market pla
Aol we oppose Ehe-BIIl 0% Ehe BasTs that private sgreements, free entecprise, and commmere

should not be legislated.

Respectfully yours,

L7 &
Fra Camp:fo )
Health Plan Administrator

Cc:  All Senators

Thie Information I for the exclusive use of the recipioni(s) named above and may contain information that i prvioged,
confidentlal, and/or prohibited from disclosure under epplicable law. If you are not the intended mcllrlam(s), you are hareby
notified that any dissemination, distribution, or copying of this communication s strictly prohibited. if you have received this

mmmmmm,gmmmgm_@mw@)mm




TakeCara Insurance Company, inc.
P.0.Box 6678 Tamuning, Guam 95931

@ TakeCam‘ Telephone: (671) 844-6956 Fax [671) 647-3551 Speaker Benfamin JF. Cruz

(“, . SR 1 5207
March 15, 2017 La"_/w__
’ Recsived By

s tor @senatorb m
VIA HAND DELIVERY

Office of the Speaker Benjamin J. F. Cruz
34th Guam Legislature

Guam Congress Building

163 Chalan Santo Papa

Hagétfia, Guam 96910

Re: ony for Bill No

Dear Speaker Cruz and Members of the Committee on Appropriations and Adjudication:

Thank you for the opportuaity to submit written testimony for Bill No. 21-34, “An Act To
ADD § 4302(F)(1) Of Chapter 4, Title 4 Guam Code Annotated, Relative To Requiring That All
_ Private Hospitals Be Covered Under The Government Of Guam Health Insurance Contract. * 1
“~ (" am the CEO and current Health Plan Administrator of TakeCare Insurance Company, Inc.
- (“TakeCare™) and provide these comments in that capacity.

The Organic Act of Guam makes the Governor responsible to maintain and operate
public health services in Guam. 48 US.C. Section 1421g. Bill. No. 21-34 will result in
pumerous Government of Guam employees and dependents using GRMC instead of GMH, and
thereby substantially reducing the revenues of GMH. A reduction of revenue to GMH will
substantially impair the Governor’s ability to “establish, maintain and operate public health
services in Guam, including hospitals . . .". 48 U.S.C. Section 1421g. It is self-evident that the
Govemor cannot perform his Organic duties if there are inadequate revenues to “maintain and
operate” GMH.

Bill No. 21-34 also violates the Equal Protection Clanse because the loss of GMH
revenues will result in additional Legislative appropriations, and thereby place a substantial tax
burden on Guam citizens. In Guam Power Authority v. Bishop of Guam, 383 F. Supp. 476 (D.C.
Guam 1974), the Guam Legulnmre had passed a law requiring that the Guam Power Authority
(“GPA") charge less for services to non-profit entities. The District Court of Guam ruled that the
law violated equal protection because a lower rate to non-profit entities resulted in additional
, costs to ordinary consumers. 383 F. Supp. at 481-482. In other. words, the taxpayers had to
(\ (,‘ make up the difference.
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Bill No. 21-34 is likewise inorganic because it will place an additional tax burden on
Guam citizens to make up for the loss of GMH revenues. For every dollar that is paid to GRMC
under the Government of Guam Health Plan, that is a dollar that does not go to GMH from the
Government Health Plan. Furthermore, it is the taxpayers of Guam that will have to make up the
lost revennes to GMH in order to keep it operational.

3. Bill No. 21- 0] e Due ts of Hi IS.

Under Bill No. 21-34, health insurers will be compelled to enter into a contract with
GRMC and pay rates that they wonld otherwise reject, or not participate in the Government of
Guam Health Plan, Compelling health insurers to pay increased rates with GRMC violates the
Organic Act provision providing that “{nJo person shall be deprived of . . . property without due
process of law.” 48 U.S.C 1421b(e).

4. Bill No. 21-34 Is An Improper Delegation of Power.

Bill No. 21-34 requires that health insurers have a contract with GRMC in order to bid on
the Government of Guam Health Plan. However, the Legislature cannot compel GRMC to have
a contract with any particular health insurer. Similarly, the Legislature cannot control the rates
that GRMC charges to any particular health insurer. GRMC, therefore, could decide to have a
contract with only one health insurer, and thereby effectively decide who would be the exclusive
provider of Goverament of Guam health care. In simple terms, GRMC (not the Bxecutive or
Legislative Branches) wounld be deciding the health insurer to be awarded the Government of
Guam Health Contract. This is a textbook example of an improper delegation of both Legislative
and Executive Authority to a private entity.

The Organic Act provides that there can be no “law impairing the obligation of
contracts.” 48 U.S.C. 1421b(j). By requiring that health insurers have a contract with GRMC,
the Legislature is prohibiting health insurers from having exclusive contracts with other
hospitals, such as GMH. This is a clear impairment of a health insurer’s right to contract.
Furthermore, an exclusive contract with GMH would very likely result in a lower cost than a
non-exclusive contract, and thereby reduce the cost of health care to Government of Guam

employees.
6.  Bill No. 21-34 Js An Ex Post Factg Violation.

Prior to Bill No. 21-34, health insurers had the contractual right to have a contract with a single
hospital. The Organic Act provides that Guam's Legislature cannot pass legislation that makes
improper an act that was proper when committed. 48 U.S.C. 1421b(j). However, Bill No. 21-34
becomes “effective upon enactment,” and will thereby make improper that which was perfectly
legal before its enactment.

7.  BillNo.21-34 is Special Legislation for GRMC.

While Bill No. 21-34 does not mention GRMC, but instead refers to "private hospitals
operating on Guam," GRMC is the only private hospital on Guam. Therefore, Bill No. 21-34 is
special legislation for GRMC. What about other private health care facilitics, such s Clinics?
Why bave they been excluded from the contractual mandate? Are they not worthy of
consideration or is the discrimination against them legal?



According to Eric Plinske, GRMC's Director of Corporate Affairs, in a news release dated
February 13, 2017, “the going rate for a private room at GRMC is $2,400.00 compared to $600
for a semi private room at Guam Memorial Hospital (“GMH")." Pacific News Center, February
17, 2017. See also, Guam Daily Post, February 14, 2017. Incidentally, all of GRMC's rooms are
private rooms. There are no semi-private room rates at GRMC. Mathematically it is simple to
determine that health insurance premiums will rise just from the difference in cost of hospital
room rates. And, unlike the rates at GMH, GRMC may raise its rates at any time without the
benefit of a public hearing or legislative approval as would be required for an increase in rate at
GMH.

Public Health conducted a cost analysis for fiscal year 2017 that shows GRMC's new per
diem rate of $5,075 will cost the government agency an additional $23 million. If the rate were
to be based on GMH's $1,123 per diem rate, it would only cost about $10 million. Multiply those
costs over the entire population of covered lives for the Hof Guam health Plan and its yet another
example of rising healthcare costs that cannot be ignored if GRMC is to be a required provider
under the Government’s Health Contract.

Because GRMC is a private for profit hospital it is not bound to any fee schedule or public
oversight as it relates ta pricing their services. With a guarantee of inclusion into the Government
of Guam Health Plan, this Bill provides GRMC an unfair advantage in what should be a
competitive healthcare marketplace. In an anti-competitive environment prices will skyrocket,
patient care and quality will be compromised and the Government of Guam its employees, and
retirees will be left holding the bag. Simply said, if this Bill passes into law GRMC will have no
reason 10 negotiate or address what is significantly higher costs compared to GMH or other on-
island providers.

In addition to practically killing GMH, the Government’s attempt to force a private
company to contract with another private entity as part of competitive RFP process such as the
Government of Guam Health Plan creates an anti-competitive environment and is not sound
public policy. What will undoubtedly result is an absolute unwillingness on GRMC's part to
negotiate rates or fees with health plan providers in a captured healthcare market.

9.  TakeCare's Perspective,

TakeCare has been a health plan provider for the Government of Guam Health Plan since
FY2013. As a health plan provider for the Government of Guam, TakeCare has partnered with
the Government during times of financial hardship and has continued to provide health insurance
coverage to retirees even though preminms were not paid under the terms of TakeCare's contract
with the Government. Those financial hardship conditions still exist and to this day TakeCare is
still not receiving the full contribution of the Government of Guam share of premiums for
retirees,

As we already know from past experience, the Government of Guam has beea unable to
meet ts existing obligations for retiree health insurance preminm payment and if this bill passes
it will create even more dire financial conditions for the Government.
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For the past three fiscal years TakeCare has provided the Government of Guam with
numerous exclusive and non-exclusive proposals that would have.saved the Government of
Guam, its employees and retirees tens of millions of dollars in healthcare costs. To be clear,
those savings were realized largely due to the fact that Guam Regional Medical City (“GRMC")
was pot part of TakeCare's health insurance offerings. If this Bill passes, TakeCare would be
forced to include GRMC into its health insurance proposal causing any real or potential savings
over existing rates to completely evaporate. Requiring that GRMC be a participating network
provider for the Government of Guam Health Plan will cause rates to rise exponentially.

Bill No. 21-34 is a significant step in the wrong direction and will only serve to drive
health insurance premiums npward for the Government of Guam, its employees, and retirees. It
will certainly jeopardize' the viability of GMH. “This bill is not in the Government's best
interests and is contrary to the aim and objective of the recently passed legislation in Bill No. 3-
34, If the Government seeks to contro] the inflationary rates of healthcare spending under its
health plan benefits, this Bill should not be passed.

For all the reasons outlined above TakeCare asks you to consider the impact this legislation
will have on Government of Guam taxpayers, employees and retirees who rely on the
Government of Guam for health insurance, and prevent this Bill from beings enacted into law.

CEO and Health Plan Administrator
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LEGISLATIVE HISTORY -
PUBLIC LAW 34-83
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I MINA'TRENTAI KUATRO NA LIHESLATURAN GUAHAN
2017 (FIRST) Regular Session

Bill No. 3-34 (COR)

Introduced by: B.J.F.Cnz

AN ACT TO AMEND §§ 4301(a) AND 4302(c)(2), BOTH OF
ARTICLE 3, CHAPTER 4, TITLE 4, GUAM CODE
ANNOTATED, RELATIVE TO ENSURING THAT ONLY THE
MOST ECONOMICAL AND BENEFICIAL HEALTHCARE
INSURANCE PROPOSAL PLAN FOR GOVERNMENT OF
GUAM EMPLOYEES AND RETIREES AND FOSTER
CHILDREN IS FORWARDED BY THE GOVERNMENT OF
GUAM HEALTH INSURANCE NEGOTIATING TEAM TO I
MAGA’LAHEN GUAHAN FOR CONSIDERATION; AND TO
DIVESTING THE LEGISLATURE OF FINAL APPROVAL
AUTHORITY OVER ANY CONTRACT ENTERED INTO BY I
MAGA’LABEN GUAHAN FOR THE SAME.

BE IT ENACTED BY THE PEOPLE OF GUAM:

Section 1. Subsection 4301(a) of Article 3, Chapter 4, Title 4, Guam Code
Annotated, is hereby amended to read: '

“(a) I Maga'lahi (the Governor) is authorized to enter contracts and reject
proposals, with the written concurrence of the Speaker of I Liheslaturan Guahan
(the Guam Legislature) or the Chief Justice of the Supreme Court of Guam whose
consents may be withheld in their sole discretion, with one (1) or more insurance
companies, authorized to do business in Guam, for group insurance, including, but
not limited to, hospitalization, medical care, life, and accident, for all employees or
separate groups of employees, and foster children, of the government of Guam. If
the Legislative or Judicial Branches of government elect to enter into separate
contracts for their employees as authorized in § 4301(c), I Maga "lahi shall obtain
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the written concurrence of the Branch electing to remain with the Executive Branch
before the group insurance contract is entered into or a proposal rejected. The
government shall not be construed as an agent of any insurance company in
negotiating or administering this group insurance program. Health benefits provided
under this authority may be self-funded and administered by a third party if it is
determined to be cost-effective. No _government funds shall be authorized or
expended and no contract shallbe e with an theare respondent/provider
for group insurance for all employees or separate groups of employees, and foster
children, of the governmeent of Guam, whose proposal does not represent the mogt
economical and beneficial healthcare insurance osal as defined in
4302(c)(2) of this Article, as determined by the negotiating team. as de in
4302(c) of this Article.”

Section 2. Subsection 4302(c)(2) of Article 3, Chapter 4, Title 4, Guam Code
Annotated, is hereby amended to read:

“(2) The negotiating team upon selection and review of the single best
available proposals by participating healthcare respondent{s)¥provider{s), which
refleet shall be the most economical and beneficial healthcare insurance proposal
plan for government of Guam employees and retirees, and foster chil;iren, shall
forward said the-aeeepted proposals to I Maga ’ldhen Guahan for consideration, and
to I Liheslaturan Gudhan for its review final-appreval no later than July 31, and prior
to the annual legislative sessions wherein the upcoming fiscal year budget for the
government of Guam is before I Liheslaturan Gudhan for consideration.

Notwithstanding any other provision of law, rule, or regulation. the most economical
and beneficial heal i ce osal plan for government of Guam

emplayees and reti and fos i be defined as the lo ion

oj either the exclusive or non-exclusive proposal,
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The negotiating team shall forward only the single most economical and

beneficial healthcare in ce proposal pl (1)1 ent of emplo
and retirees. and foster children, to I Maga 'ldhen Gudhan, and shall not forward

both an exclusive and a non-exclusive proposal to I Maga 'ldhen Gudhan.”
Section 3. Effective Date. This Act shall become effective upon enactment.
Section 4. Severability. Jf any provision of this Act or its application to any
person or circumstance is held invalid, the invalidity shall not affect other provisions
or applications of this Act that can be given effect without the invalid provision or

application and to this end the provisions of this Act is severable.
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Bill No. 3-3¢ (COR), As Introduced -~ B.JF, Cruz - “An act to anend §§ 4301(a) and
4302(c)(2), both of Article 3, Chapter 4, Title 4, Guam Code Annotated, relative to
ensuring that only the most economical and beneficial healthcare insurance proposal
plan for government of Guam employees and retirees-and foster children is forwarded
by the government of Guam Health Insurance Negotiating Team to I Magn‘lahen Guahan
for consideration; and to divesting the Legislature of final approval authority over any
contract entered into by I Maga’lahen Guahan for the same.”

L _OVERVIEW

2

N
Bill No, 3-34 (CQR) was introduced by Speaker Benjamin J.F. Cruz on January 4, 2017,
and referred to £he Committee on Appropriations and Adjudication on January 24,

The Committee on Appropriations and Adjudication convened a public hearing on v~
Friday, February 10, 2017, beginning at 2:00PM in the Guam Legislature Public Hearing
Room. The hearing for Bill No. 3-34 (COR) began at 2:04PM and ended at 3:42PM.

Public Notice Requirements

All legal requirements for public notices were met, with requests for publication sent to
all media and all Senators on February 2, 2017, and February 8, 2017, via email. Copies
of the hearing notices are appended to the report.

Senators Present

Speaker Benjamin J.F. Cruz, Chairperson
Vice Speaker Therese M. Terlaje, Member
Senator Régine Biscoe Lee, Member
Senator Telena C. Nelson, Member
Senator Joseph 5, San Agustin, Member
Senator James V. Espaldon, Member
Senator Thomas A. Morrison, Member
Senator Louise Borja Muna

Appeared Before the Committee

Ms, Christine W. Baleto, Director, Department of Admirdstration

Attorney Shannon J. Taitano, Legal Counsel, GovGuam Health Insurance Negotiating Team
Mir. Frank Campillo, Henlth Plan Administrator, Calvo’s SelectCare Insurance

Mr. Bric L. Plinske, Director of Corporate Affuirs, Guam Regionnl Medical City
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Vice Speaker Terlajes
“Does our RFP require coverage at both hospitals or is it certain hospitals?”

Ms, Taitano:
"1 believe it is just for hospitalization. I don't recall...”

Director Baleto:
“And that's why I think we would need to research because I don't believe you
can name all the clinics and say, you must provide access to all of these hospitals,

to all of the clinics, to all of these phamxacies I don't know if we are able to do
that.”

Vice Speaker Terlaje:
“Do you - I was going to ask the carriers this question, but I'll ask. Can you list
the difference in services in the different hospitals that we have? Or djfference in
gervices that employees are getting at off-island hospitals. What makes them
different? When they say they want choice, is it that they want a certain sexvice

that another hospital does not provide. Or is it really just choice that is nota
. critical item?

Ms. Taitano:
“T've been told by some employees when they like the option to choose the
different carriers, it's the rates they compare because the plans are the same, I've
been told, too that it’s the service they recelve from the different carriers. Some
prefer one carrier over the other, That's what has been conveyed to me.”

Vice Speaker Terlaje:
“Customer service?”

Ms. Tailtano:
Yes.”

Director Baleto:
“Responsiveness, especially when it comes to claims, any paper work, or
coordination of services, if you need to fly off-island—we hear some of those
comments as well; There are some carriers who are more responsive or quicker

to set those things up as opposed to maybe someone else that they might have
had experience with.”

Vice Speaker Terlaje:

“I would be interested If the government of Guam is going to require an
exclusive contract because of cost or find ways to save on cost. Would you be
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Unfortunately we are not the ones to determine the splits, unless we grab it
b@l"

Mr. Campillo:
“But you could legislate that.”

Chairman Cruz:
“We may have to take that back. Thank you for being the one suggesting it.

Vice Speaker Therese Terlaje:
“I'm sorry 1 am not familiar with this but, [quoting from Mr. Campiilo’s
tegtimony] “... whereby [the Guam Memorial Hospital Authority] limits its
charges to the Medicare rates for the GovGuam population”. Do they have one
set of rates for Medicare and then another set of rates for insurance companies? Is
that how it works?”

Mzr. Campillo:

“So, GMH is paid by Medicaid, Medicare and [Medicaid Integrity Program], a set
of rates that are basically based on the Medicare reimbursement factor. The rest
of us have to pay a different rate, It is based on their published rate schedule. We
used to get a prompt payment discount if we paid in thirty (30) days. That was
eliminated. So, that'’s the schedule that applies to third-parxty payers. I'm
suggesting, why charge your population more? After all, it is GovGuam taking
care of GovGuam employees so allow us to pay GovGuam based on the
Medicare fee schedule.”

Vice Speaker Terlaje:

“Do you think the government could make an agreement for GovGuam
subscribers? We set a rate like that?”

Mr. Campillo:
“I¥'s your hospital. You can do whatever you want.”

Vice Speaker Terlaje:
IM ask the Attorney General.

Mr, Campillo:
"You are already paying Medicaid based on Medicare. Thank you very much.”

M, Bric Plinske greeted members of the Committee and introduced himself as Director
of Corporate Affairs for the Guam Regional Medical City. He then proceeded to read
his written testimony (appended to this report). The written testimony —while expressing
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support for the measure’s intent—sought amendments that would require all qualified
insurers participating in the GovGuam Health Insurance Program to include both
private and public hospitals as in-network providers.

Mr. Plinske further noted:

“Mr. Speaker, I appreciate the time. One of the things we mentioned [was] choice
and I know [we've] talked about economies.of scale and bargaining power and
that’s what insurance companies have when they deal with providers and they
will negotiate rate discounts because of their bargaining power and their
economies of scale. But when they don't sign a contract with a provider those
rates remain at the list rate and they go on to the customer. As a non-
participating provider, the biggest thing that people don’t understand and I
would assume you may have a difficult time understanding what non-
participating provider means and the famous quote, eligible charges. What that
means and I can explain in detall right now, for instance the one plan who has
not put us in their network, it doesn’t mean that there's necessarily savings
enywhere it just means those costs are going to have to go to someone else. We
are holding over five million dollars ($5 million) of claims for that provider, We
have not sent those to the customer—Yyour GovGuam employees, retirees, federal
workers—because we are in negotiations to try and work out an agreement.
We're not really that close right now, unfortunately.

The three (3) other plans on-island have all signed with us a long time ago. So, if
we were to release those bills fo those patients, we are going to have to
eventually, if those good faith efforts don’t work. Imagine the bankruptcies that
people will face if they have to pay these full bills under eligible charges. And it's
not just the one plan, all health plans have this clause. If you are non-
participating provider they only pay directly for emergency services under the...
ivs called [the Emergency Medical Treatment and Labor Act (BMTALA)]. No
hospital can turn away a patient due to money issues. You accept them and you
must stabilize them. Many times that emergency visit results in an admission. As
a non-participating provider there are many hoops that are followed. First, they
come into the emergency room, you have no agreement with this health plan but
you are supposed to within twenty four (24) hours or twelve (12) hours notify the
non-participating, the plan that you are not a network provider in of the
emergency room visit in order for any payment whatsoever to be paid.

“Then, if there is an admission, require another notice with pre-authorization
approval to be provided to the hospital for what would be called, pre-
authorization to admit to a non-participating provider. Now, even if you got
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that, it doesn’t mean the plan is going to pay anything to the hospital. The whole
bill is going to the patient, that full price and the only way that patient is going to
get any money back is if they first, pay the full bill with no discounts because
they don’t get the benefit of a negotiated agreement and those negotiated rates.

"Now, if a miracle happens and they end up finding the money to pay that bill
then they get to go to the health plan and seek reimbursement generally at
seventy percent (70%) of eligible charges. What does that mean? That means
usually the lowest of the low of any rate they can look at: Medicare rate, the
lowest network rate—GMH likely and a range of other ones, some physiclan
fees. There’s about three to four (3-4) different ones they could refer to; usually
i1l be the lowest of the low.

“As an example of that is a private room at GRMC at list price, the lowest and
we're a private yoom hospital where GMH is a semi-private room hospital with
same private rooms. A surgical room for instance is twenty four hundred dollare
($2400). It's about six hundred dollars ($600) semi-private at GMEL Now, just
that one service you went to the hospital at GRMC, and many times you have no
choice, If you are in an ambulance, you are going to be taken to the nearest
hospital whether that hospital Is in your network or not and if you are not stable
and you need to be admitted, it's going to be done. You really don’t have a
choice there, We are going to treat you no matter what. And we are not going to
ask you during that process what plan you've got or if you have any money.

“So, now you go twenty four hundred dollars ($2400) fust for the room.
Somehow you find the money to pay for that. And believe me there are surgeries
and many other expenses going to be—we are just looking at the room. If you
heard seventy percent (70%) of eligible charges you might think, well that's not
bad. Some plans have eighty percent (80%) of charges if you are in network,
seventy percent (70%) of eligible charges—that doesn’t sound too bad. The bill
goes through and you pay for the whole twenty four hundred ($2400). Now, you
go to the plan to seek reimbursement. Now, you'll find out likely the reference
rate is the six hundred dollar ($600) room rate at GMH. That's a semi-private
room, seventy percent (70%) of that room rate. That's about four hundred and
twenty dollars ($420). The rest you eat—over two thousand dollars ($2000). What
was the real result? About seventeen percent (17%) of the bill was reimbursed
but that's only if the person had the money to pay the hospital up front, Rarely
do they have that. Who would? If you have a major set of surgeries: tens of
thousands of dollars for sure, and who's got that money laying around?
Seventeen percent (17%) if you can even find the money to pay up front that you
might be eligible to get paid and reimbursed back to you while you eat the eighty
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Mr. Campillo;

“Let me tell you the other side of that coin. If the government of Guam cbligates
the health insurance plans to include everybody, then you take the ability for the
health insurance plans to negotiate. You have to balance it, I can see the
perspective of a company and a hospital that has invested a significant amount
of dollars to be included in our plans. I can see their perspective, But on the other
hand, I think that we live in a free enterprise world, you need to allow health
insurance plans to be able to negotiate accordingly.”

Mr. Francis Santos approached the Committee and proceeded to testify.

“Thank you Mr. Speaker and colleagues. Then, I would argue that you have an
issue with the [Qualifying Certificates (QCs)] that we all benefit as insurance
carriers and as a hospital. Because my understanding with the QC benefit is that
we as the residents of Guam will get a benefit from the hospital and the
insurance carriers, So, if you are going to allow this system to not choose this
hospital verses this hospital then we should really look at why we are giving
QCs. Because the promise was no, I'm going to allow this hospital to come to our
island, offer this benefit and offer more importantly to the residents that cannot
afford to come to the hospital. Again, I caution you to examine that closely. Il
speak on behalf of GRMC, you [wanted] us bobeontlnsislandandpmvide&:h
service, So, we are here today. All we are asking is that give the residents of
Guam the chance to choose the hospital and just put us in the network, is all we
are saying. We'll negotiate. That's our challenge to negotiate with the carriers. I
will say I don’t want to comment at this point because we recently transmitted
the bmonbehnlfofﬂ\eGPAandGWAmlploywstoask&el.egialamreb
consider separating us out of the group health insurance and at that time I'l
submit my testimony recognizing both bills and how they address group health
insurance in total, Thank you very much.”

Chairman Cruz:

“When you werejuatspeakmg,wereyouspeahngas a taxpayer or an official
from GRMC?"

Mr. Sanfos:

“I have this crazy hat; sometimes three (3) hats actually. I can speak on behalf of
the industry if they allow me at times and sometimes they do. I have to speak on
behalf of GRMC because of the value it brings to this community and just as a
resident taxpayer who at times questions why we do QCs. This issue at this point
is that it is a done deal. We've given QCs to insurance carriers because that's the
benefit for the risk they take and then you asked GRMC to invest two hundred
and fifty million dollars ($250 million). So, we are here today asking that all the
residents of Guam be afforded to come to this hospital.

v



Committes on Appropriations and Adjudication

Committee Report Digest for Bill No. 3-34 (COR), As Introduced
Page 28 of 30 .

Mr. Campillo:
1 gave you my perspective that I don't feel the need to mandate that.” l

Senator James V. Espaldon:

“Mr. Speaker, if I may? What [Mr. Plinske] had testified to....I guess the
implication as it is relative to this particular bill is that if we were to go down this
road and entertain this in session that only the lowest price carrier then it kicks in
and the testimony that if we're going to go down that road then at least include
the other hospital. Otherwise, any carrier who does not include would probably
be able to bid the lowest price. I just want to make sure, Is that what really Is
being said the past ten (10) minutes just to make it clear in my mind?”

Mr. Campillo:

"] think [Mr. Plinske] said it clear and that is that it is a fact that the new hospital
has a higher price cost than GMH. And you are right. If you are going to ook at
the least expensive hospital, i's the same way when we go to the Philippines and
go to Green Hills to buy stuff. Cheap does not clearly bring quality and I think
that if you are going to mandate and you go with the lowest cost possible, health
plans as very well explained by [Director Baleto], you are going to find ways to
carve out the least expensive items of the health plan. That's going to create that.
But if you mandate that a health plan needs to contract with someone then you
also take away the ability for health plans to really work on behalf...at the end of
the day, you are going to sign up and you are going to be able...the health plan
will be able to sign up the networks that they feel are going to be best for the
individual members that are going to sign up with them and the health plans
either work with the provider and provides what is good quality or not. That's
why it allows choice for members to differentiate between a quality health plan
and one that may not be quality.”

Senator Espaldon:
“] just wanted to clarify and make sure that I understood exactly what's being

said. [Mr. Plinske], if you would like to join us again, I'd love to have him come
back up.”

Mr. Plinske:

“We actually work very well with all the health plans. Take Care is a strong
provider of health plans and we look forward with working with them and come
to an agreement. Jeff and the team at Take Care, we have no animosity. What
happens if you don't...and I think we're talking about a hospital and we're
talking about clinics. There's a little bit of a difference 1 think to say a specialty
hospital where there is no...[Mr. Campillo] mentioned that there was one entity
no one else paid those rates.
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LOURDES A. LEON GUERRERQ, Governor (Maga'haga)
JOSHUA F. TENORIO, Lt. Governor (Sigundo Maga’l3hi)

EDWARD M. BIRN

Director (Direktot)

EDITH C. PANGELINAN

Deputy Director (Sigundo Direktot)

DIPATTAMENTON ATMENESTRASION

DIRECTOR'S OFFICE (Ufisinan Direktot)

Joseph Husslein .

President and CEQ

Arvin Lojo

Health Plan Administrator

TakeCare Insurance Company, Inc.

Baltej Pavilion, Suite 308 . N
415 Chalan San Antonio

Tamuning, Guam 96913

Re: Government of Guam Procurement No. DOA/HRD-RFP-GH1-20-001
Dear Mr. Husslein

We are in receipt of your letter dated May 3, 2019, in which you are protesting the Government of
Guam Procurement No.: DOA/HRD-RFP-GHI-20-001. This letter serves as a denia! of your protest.

Untimely Filed

In your letter you challenge the validity of Public Law 35-2. Public Law 35-2 was enacted on March 7,
2019. The RFP was published on April 1, 2019 with the requirement to consider only those offers with
all hospitals on Guam with in-network coverage as mandated in Public Law 35-2. The publication date of
April 1 is the date TakeCare was on notice that the RFP included this requirement. The date by which
TakeCare was not able to secure a business opportunity is not relevant to this procurement.

As such, the protest is beyond the 14-day time period of when you knew or should have known of the
facts giving rise to the protest to lodge a written protest. See 5 G.C.A. § 5425(a). Your letter of protest is
denied as not being timely submitted.

Beyond the Scope
In addition to the letter being untimely, it is also beyond the scope of this procurement.

An actual or prospective offeror or contractor who may be aggrieved may protest in connection with the
method of source selection, solicitation or award of a contract. See 5 G.C.A. § 5425(a) (emphasis added).

First, TakeCare is not an actual or prospective offeror or contractor. According to your letter, TakeCare
has not been able to secure an agreement with GRMC that would qualify TakeCare as an eligible offeror
according to the terms of the RFP. Second, your letter of protest does not raise complaints about the
method of source selection, solicitation, or award of a contract as provided in the law, See 5 G.C.A. §
5425(a).



Your letter of protest makes allegations against GRMC for which we have no information or knowledge
to confirm, refute, or deny as we are not a party to the negotiations between GRMC and TakeCare. The
dispute is between two private entities to which the government of Guam is not a party. The assertions
made in your letter pertain to conduct outside the scope of the procurement process. As such, we are
not able to respond to your letter of protest.

As earlier mentioned above, your letter makes legal arguments as to the validity of Public Law 35-2. The
assertions made are beyond the scope of the Negotiating Team'’s role in this procurement. The
Negotiating Team is required to follow the laws pertaining to Group Health Insurance which includes the
mandate in Public Law 35-2. Therefore, the decision to include it in the RFP is neither arbitrary nor
capricious. See 5 G.C.A. § 5245. Itis not the Negotiating Team’s duty in this procurement process to
defend the legality of the law and therefore, it takes no position as to the arguments made in your
letter. Until such time the law is repealed or amended, we are mandated to implement Public Law 35-2.
Therefore, your protest is also denied as to being beyond the scope of this procurement.

Request for Procurement Documents
Attached are portions of the procurement record that are available for public inspection at this time.

Decision and Appeal Available

For the reasons set forth above, TakeCare’s letter of protest is untimely filed and does not meet the
requirements of a valid procurement protest. This further serves to inform you of the right to
administrative and judicial reviews of this decision.

G A

EDWARD M. BIRN
Director, Department of Administration
Chairperson, Negotiating Team

cc: Louie Yanza, Esq.
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OFFICE OF PUBLIC ACCOUNTAEILITY
PROCUREMENT APPEAL PROCURENENT APPEALS

DATE: __Ma, 28,2019
TIME: 292 0aM ¥PM BY: FDJ

PART I
FILENO OPA-PA:_ 19008
)
In the Appeal of ) NOTICE OF APPEAL
)
TakeCare Insurance Company, Inc. )
(Name of Company), APPELLANT ) Docket No. OPA-PA-19 -©0&
)
)
= =1
PART II- Appellant Information
\ QRE CEIVED
Name: TakeCare Insurance Company, Inc. .
Mailing Address: 418 Chalan San Antonio, Ste. 108 MAY 23 2019
~Tamuning, Guam 96913
Business Address: 418 Chalan San Antonio, Ste. 108 DEPT OF ADMINISTRATION
__Tamuning, Guam 96913 DIRECTOR'S OFFICE
Email Address: jeanette.perez@takecareasia.com = i
Daytime Contact No: __(671) 300-7148
Fax No.: (671) 647-3551

PART III- Appeal Information

A) Purchasing Agency: __ Department of Administration
B) Identification/Number of Procurement, Solicitation, or Contract: _DOA/HRD-RFP-GHI-20-001

C) Decision being appealed was made on May 21, 2019 _ (date) by:
__ Chief Procurement Officer ___ Director of Public Works _X Head of Purchasing Agency

Note: You must serve the Agency checked here with a copy of this Appeal within 24 hours of
filing.

D) Appeal is made from:
(Please select one and attach a copy of the Decision to this form)
_ X Decision on Protest of Method, Solicitation or Award
__ Decision on Debarment or Suspension
Decision on Contract or Breach of Contract Controversy
(Excluding claims of money owed to or by the government)
___ Determination on Award not Stayed Pending Protest or Appeal
(Agency decision that award pending protest or appeal was necessary to protect the
substantial interests of the government of Guam)
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E) Names of Competing Bidders, Offerors, or Contractors known to Appellant:

To TakeCare's knowledge, no bids were submitted prior to the protest being filed before DOA.

PART IV- Form and Filing

In addition to this form, the Rules of Procedure for Procurement Appeals require the submission
together with this form of additional information, including BUT NOT LIMITED TO:

1. A concise, logically arranged, and direct statement of the grounds for appeal ;

2. A statement specifying the ruling requested;

3. Supporting exhibits, evidence, or documents to substantiate any claims and the
grounds for appeal unless not available within the filing time in which case the
expected availability date shall be indicated.

Note: Please refer to 2 GAR § 12104 for the full text of filing requirements. Please see Attachment Part IV

PART V- Declaration Re Court Action

Pursuant to 5 GCA Chapter 5, unless the court requests, expects, or otherwise expresses interest
in a decision by the Public Auditor, the Office of Public Accountability will not take action on
any appeal where action concerning the protest or appeal has commenced in any court.

The undersigned party does hereby confirm that to the best of his or her knowledge, no case or
action concerning the subject of this Appeal has been commenced in court. All parties are

required to and the undersigned party agrees to notify the Office of Public Accountability within
24 hours if court action commences regarding this Appeal or the underlying procurement action.

Submitted thisz"?day of 1@, 20 _[j

By:

APPELLANT

or

ouie}.) anz /

Appellant’é Di\ly Afithorized Representative

(Address)\One|Agana Bay, 446 East Marine Corps Dr., Ste. 201, Hagatna, Guam 96910
(Phone No. 1) 477-7059
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PART IV: ADDITIONAL INFORMATION SUBMITTED BY APPELLANT

A. A CONCISE, LOGICALLY ARRANGED, AND DIRECT STATEMENT OF THE
GROUNDS FOR APPEAL:

The grounds for the appeal are generally set forth in the Protest filed by
TakeCare on May 3, 2019, as well as in the supporting documents attached
hereto. Additionally, Guam law contemplates that the Purchasing Agency’s
attempt to settle and resolve a bid protest. 5 GCA § 5427(b) and (c). Prior to
denying the protest of TakeCare, the Purchasing Agency made no effort

whatsoever to meet with TakeCare to attempt to settle and resolve the protest.

B. STATEMENTS SPECIFYING THE RULING REQUESTED

Appellant requests that the EFP procurement process remain stayed
pending final resolution of the protest and that the RFP at issue be cancelled or
amended to remove the minimum requirement that offerors include GRMC in

their provider networks.

C. SUPPORTING EXHIBITS, EVIDENCE, OR DOCUMENTS

The documents supporting the Appeal are the RFP itself, the protest filed
by the Appellant, along with the legislative history of Public Law 34-83, Bill No.
21-34 and Public Law 35-2. Copies of the relevant pages of the RFP are
attached to TakeCare’s protest as well as copies of documents relating to the
Legislative History of other Bills and Statutes. The entire RFP can be located in
the Human Resources section of the Department of Administration website at

http://hr.doa.guam.gov/.




Submitted with this appeal as attached Exhibits are the following:

(1) Attached as Exhibit A is the Decision of Department of

Administration dated May 21, 2019

(2) Attached as Exhibit B is the protest letter with attachments.

The relevant material relating to TakeCare’s Protest plainly indicates

that:

(a)

(b)

(c)

(d)

(e)

()

The Director of the Department of Administration agreed that
requiring GRMC to be included in the network of potential
offerors would be problematic;

Calvo’s SelectCare also opposed requiring that GRMC be
included in the network of potential providers because it
“discriminates against other medical providers that have also
made large investments on Guam but are not given the same
type of advantages” and it would give GRMC “a significant
advantage against insurers knowing that the insurers MUST
have an agreement with them and possibly demand rates that
may not be feasible in our market place”;

Public Law 35-2 and the RFP are an improper delegation of
authority;

Public Law 35-2 and the RFP are inconsistent with the Organic
Act;

Public Law 35-2 and the RFP eliminate “competition” and deny

equal protection;
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(8)

(h)

@)

@)

(k)

)

(m)

O

Public Law 35-2 and the RFP do not create a “level playing
field”;

Public Law 35-2 and the RFP will not result in the “lowest cost
option”;

Public Law 35-2 and the RFP will not “maximize” GovGuam
purchasing power;

Public Law 35-2 and the RFP discriminate against other private
clinics in Guam;

GRMC is already in-network for emergencies and sole source
situations;

Public Law 35-2 and the RFP are unconstitutional on their face
and as applied;

TakeCare’s Protest was timely; and

TakeCare is required to exhaust its administrative remedies
before challenging in Court the constitutionality of Public Law

35-2 and the RFP.



EXHIBIT “A”
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LOURDES A. LEON GUERRERO, Governar (Maga ‘higa)
JOSHUA F. TENORIO, Lt Governor (Sigundo Maga'lih])

EDWARD M. BIRN

* ~ Director (Direktof
EDITH C. PANGELINAN

1 Deputy Director (Sigundo Direktof)

DIPATTAMENTON ATMENESTRASION DIRECTOR'S OFFICE (Utfisinan Direktof)
Ef 11 20

Joseph Husslein .

President and CEO

Arvin Lojo

Health Plan Administrator

TakeCare Insurarice Company, Inc,

Baltej Pavilion, Suite 308 . 1

415 Chalan San Antonio )

Tamunlng, Guam 96913

Re: Government of Guam Procurement No, DOA/HRD-RFP-GHI-20-001

Dear Mr. Hussleln

We are in receipt of your letter dated May 3, 2019, in which you are protesting the Government of
Guam Procurement No.: DOA/HRD-RFP-GHI-20-001. This letter serves as a denial of your protest.

Untimely Filed

in your letter you challenge the validity of Public Law 35-2. Public Law 35-2 was enacted on March 7,
2019. The RFP was published on April 1, 2019 with the requirement to consider only those offers with
all hospitals on Guam with in-network coverage as mandated in Public Law 35-2. The publication date of
April 11s the date TakeCare was on natice that the RFP included this requirement. The date by which
TakeCare was not able to secure a business opportunity is not relevant ta this procurement.

As such, the protest is beyond the 14-day time period of when you knew or should have known of the

facts glving rise to the protest to lodge a written protest. See 5 G.C.A. § 5425(a). Your letter of pratestis
denled as not belng timely submitted.

Beyond the Scope
In addition to the letter being untimely, it is also beyond the scope of this procurement.

An actual or prospective offeror or contractor who may be aggrieved may protest in connection with the
method of source selection, solicitation or award of a contract. See 5 G.C.A. § 5425(a) (emphasis added).

First, TakeCare is not an actua! or prospective offerar or contractor. According to your letter, TakeCare
has not been able to secure an agreement with GRMC that would qualify TakeCare as an eligible offeror
according to the terms of the RFP. Second, your latter of protest does not raise complaints about the

method of source selection, solicitation, or award of a contract as provided in the law, See5G.C.A. §
5425(a).
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Your letter of protest makes allegations against GRMC for which we have no information or knowledge
to confirm, refute, or deny as we are not a party to the negotiations between GRMC and TakeCare. The
dispute is between two private entities to which the government of Guam Is not a party. The assertions
made In your letter pertain to conduct outside the scope of the procurement process. As such, we are
not able to respond to your letter of protest.

As earlier mentioned above, your letter makes legal arguments as to the validity of Public Law 35-2, The
assertions made are beyond the scope of the Negotiating Team's role in this procurement. The
Negotiating Team is required to follow the laws pertaining to Group Health Insurance which includes the
mandate in Public Law 35-2. Therefore, the decision to include It in the RFP Is neither arbitrary nor
capricious. See 5 G.C.A. § 5245, Itis not the Negotiating Team's duty in this procurement process to
defend the legality of the law and therefore, it takes no position as to the arguments made In your
letter. Until such time the law Is repealed or amended, we are mandated to implement Public Law 35-2.
Therefore, your protest is also denled as to being beyond the scope of this procurement.

Reguest for Procurement Documents
Attached are portions of the procurement record that are available for public inspection at this time.

Decision and Appeal Available

For the reasons set forth above, TakeCare's letter of pratest is untimely filed and does not meet the
requirements of a valid procurement protest. This further serves to inform you of the right to
administrative and judicial reviews of this declision.

EDWARD M. BIRN
Director, Department of Administration
Chalrperson, Negotiating Team

cc: Louie Yanza, Esq.



EXHIBIT “B”




@ TakeCare

TakeCare Insurance Campany, inc.
P.0. Box 6578 Tamuning, Guam 94931
Telephone: (471) 448-8956 Fax [671] 847-3551

E NRTIMVR Y "\r})
g Ykt
. . lid! 3
May 3, 2019 d__‘t. [‘l,a‘F

DEPT OF ADMENIG 'RATI
Mr. Edward M, Bim DIRECTOR'S OFFICE
Director, Department of Administration;
Chairperson, Government of Guam Negotiating Team; and
Praocurement Officer
GOVERNMENT OF GUAM
Suite 224, ITC Building
590 S. Marinc Corps. Drive
Tamuning. Guam 96913

Re: PROTEST BY TAKECARE INSURANCE COMPANY, INC, OF

Dear Mr. Bim:

TakeCare Insurance Company. Inc. (“'I'skeCare™) is a prospective ofteror intending to
respond to Government of Guam Request for Proposal DOA/HRD-RFP-GHI-20-001 (the
“RFP") for the Government of Guam Group Health Insurance Program ("Group Health
Program”). (A copy of the RFP, including Exhibits, can be located online at the DOA website).
This letter constitutes a formal protest of the RFP by TakeCare pursuant ta 5 G.C.A. §5425 and 2
G.A.R. §9101 (“Protest™).

TakeCarc intended to submit a responsc to the RFP and to comply with Public Law 35-2
in reliance upon the inclusion of the private hospital in-network via a "rental, leased or wrapped
neiwork” previously contracted for through NetCare Life and Health Insurance Company's
("NetCare") network which includes the privaté hospital. This Protést is being filed within
fourteen (14) days after TakeCarc learned that the Guam Regional Medical City ("GRMC") took
the position in an email to NetCare on May 1, 2019, that it would *“not allow any other local
health plan to access NetCare's in-network rates with GRMC™ and that all “Guam-based health
plans necd to diroctly contract with GRMC for in-network rates.” (Exhibit 1).

TakeCare's address is Baltej Pavilion, Suite 308, 415 Chalan San Antonio. Tamuning.
Guam 96913. Arvin Lojo is TakeCare's Health Plan Administrator and the individual designated
as the contact person to communicate with the Government of Guam on TakeCare's proposal in
response to the RFP. Mr. Lojo's email address is arvin.lojo‘takecareasia.com and his telephone
number is 300-7147. TakeCare is being represented by Louie Yanza, Ex., whose email address
is lyanza@jurisguam.com. Any communications to Mr. Lojo should also be sent to Mr. Yanza.
Pursuant to 2 G.A.R. §9101(c)(1), this Protest is being filed in duplicate.
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FACTUAL BACKGROUND

On February 27. 2019. Guam's Legislature passed Bill No. 30-35, which bill was
subsequently approved by the Governor on March 7, 2019, hecoming Public Law 35-2 ("PL 35-
2"). (Exhibit 2 ). PL 35-2 added a new Section 4302(c)(12) to Chapter 4. Title 4, Guam Code
Annotated, to read: “Beginning with the negotiations for Fiscal Year 2020, the negotiating team
shall consider only thosc companies or lcgal entitles providing or applying to provide health
insurance or the provision of health care to the Government of Guam whose in-network coverage
includes all public and private hospitals operating in Guam.” (Exhibit 2). The only private
hospital in Guam is GRMC.

Both before and afier the passage of PL 35-2, TakeCare and GRMC had engaged in
negotiations for a Provider Services Agrecment. On March 14, 2019, TakeCarc sent a letter to
GRMC confirming TakeCare's March 12, 2019. email request for a conference call “to receive
from GRMC a Provider Service Agreement as well as GRMC's charge master rates for services
cqual (or better) as it relatcs to agreement language and terms as well as underlying rates for
GRMC services as provided to SelectCare or any other Guam health insurance carrier,” (Exhibit
3). The March 14, 2019, letter was TakeCare's formal request for such a Provider Service
Agreement from GRMC “specifically as it relates to the upcoming issuance of the FY2020
Government of Guam Reyuest for Proposal for the Govemment Group Health Insurance
Program.” (Exhibit 3).

On March 8. 2019. TakeCare's Chief Executive Officer (“CEO™) had a conference call
with representatives of GRMC. In this conference call, TakeCare's CEO requested that
TakeCare be provided with a template for a contract between TakeCare and GRMC wherein
TakeCare would he provided with the best service rates between GRMC and any other local
insurer so that TakeCare could have this for considerarion in response to the upcoming
Government of Guam (“GovGuam") RFP. GRMC responded by stating that in addition to
TakeCare negotiating n contract that applicd to GovGuam members, GRMC also wanted to
negotiate a contract with TakeCare that required it’s commercial and federal plans to include
GRMC in-network. TakeCare requested that GRMC and TakeCare move forward with an
agreement at this time for the GovGuam plan only, which is all that PL 35-2 required. GRMC
did not agree during the confercnce call to provide TakeCare with a contract only for the
GovGuam plan. Instcad, the conference call ended with GRMC stating that it would
memorialize the conversation in a letter.

GRMC confirmed the position it took during the conference call in a letter to TakeCare
dated March 21, 2019. (Exhibit 4). The letter reiterated GRMC's conditions of "Full Network
Access" and payment of TakeCare members' "Qutstanding Claims” before an agreement with
TakeCare for its GovGuam members could be reached with GRMC. (Exhibit 4).

On March 27, 2019, GovGuam issued the RFP. Exhibit D to the RFP lists the GovGuam
Requested Benefits in detail. The Tab of Exhibit D to the RFP which is entitled, "Medical
Network Analysis" stalcs in pertinent part:

"With regard to PL 35-2, signed in March 2019, offerors must provide a network
that includes all public (excluding Naval Hospital Guam) and private hospitals on
Guam, considered the "broad” network for purposes of this RFP.
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Additionally, offerors are allowed the opportunity to include, as an option, a
'high-performance/narrow' netwark, to stand along-side the 'hroad' network as an
option for enrollees to elect. If you choose to offer such a network, please
complcte the additional column provided.” (Exhibit 5).

The instructions for Exhibit 5§ further require the offeror to indicate for each provider
identified by the RFP whether the offeror has a direct contract with the provider; a "rental. leased
or wrapped network” with the provider: or if the provider is out-of-network. (Exhibit 5).

On March 29. 2019, GRMC provided TakeCare with the proposed terms of an agreement
and rates attached to a cover letter. (Exhibit 6). The sccond and third paragraphs of the March
29, 2019, cover letier continue to condition any agreement with TakeCare as follows:

“Please note that we are offering for your consideration an approval our most
cconomical and beneficial provider agreement. However, as stated in my carlier
letter, this agreement must include all TakeCare accounts to include GovGuam,
Federal, associations, and commercial/private companies.

Further to our discussion, we must address and resolve the ‘outstanding Takecare
[sic] patient bills' for services received by your members. As | stated in our
discussion, resolution of the 'outstanding Takecare [sic] patient bills' is a
necessary component of this agreement moving forward.” (Exhibit 6).

Attached is the Rate Sheet which accompanicd the Provider Services Agreement GRMC
sent to TakeCare. (Exhibit 7). Also attached is a comparison of the rates that GRMC currently
charges NetCare and the rates proposcd to TakeCare. (Exhibit 8). GRMC offered substantially
higher rates 1o TakeCare. And, TakeCare suspects that the raies GRMC has offered to
SelectCare are not the same as those offered to either TakeCare or NetCare.

On April 3. 2019 TakeCere sent a letter cxplaining to GRMC that it did not want to
*commingle™ GovGuam matters with those rclating to federal and commercial provider groups.
(Exhibit 9). In this letter, TakeCare noted that GRMC's “demands related to all other lines of
TakeCare's business and other issues is an unfair overreach on GRMC's part.” (Exhibit 9).
TakeCare requested that GRMC focus on PL 35-2, which required that offerors for the
QovGuam health insurance contract “include GRMC in-network . . . and not any other of
TakeCarc's lines of business.” (Exhibit 9). GRMC responded with an email message to
TakeCare on April 9. 2019. stating that it was “open to negotiating with you with the goal of
reaching a mutually beneficial providers services agreement.” (Exhibit 10). The pertinent part of
the April 9, 2019, message stated:

We hope that you reconsider your position and { will again re-state our position
that the following points are conditions of our proposed Provider Services
agrecment:

1) TakeCare will include GRMC in all its lincs of husiness to include
Government of Guam, Federal emplayees® program and private/commercial
2) TakeCare will not scll GRMC in-network as a buy up option

3) TakeCare will settie the outstanding billed charges for services rendered
to TakeCare memhers



As we count down the days to the submission of TakeCare's response Lo the
Government of Guam RFP, we remain open to negotiating with you with the goal
of reaching o mutually beneficial provider services agreement.” (Exhibit 10)
(Emphasis original).

Therealter, on April 16, 2019, representatives of GRMC and TekeCare had a meeting to
continue negotiations. During the meeting, GRMC reiterated that it would enter into a provider
agreement with TakeCare relating to GovGuam only if GRMC was also in-network for
TakeCare's commercial and federal members. In addition, GRMC again requestcd that
TakeCare pay for services for TakcCarc members that TakeCare had previously disputed and
which TakeCare had no legal obligation to pay for various reasons.

TakeCare has been unable to negotiate reasonable terms of a direct contract with GRMC
for GovGuam members due to GRMC's extortionate demands which are completely unrelated to
the Group Health Program. Nonetheless, TakeCare intended to utilize a previously arranged
Network Acccss Survices Agreement with NetCare; which arrangement allowed NetCare to
lease to TakeCare in-network access to GRMC. (Exhibits 11 and 12). On April 30, 2019,
TakeCare orally informed NetCare of its activation of the previously executed Network Access
Services Agreement, and gave formal notice of the same on May 1, 2019, (Exhibit {3). On that
samic day. May 1. 2019. GRMC informed NetCare via an email that it would “not allow any
other local health plan to access NetCare’s in-network rates with GRMC™ and that all “Guam-
based health plans need to directly contract with GRMC for in-network rates.” (Exhibit 1).
Thus, TakeCare leamed that GRMC was not going to honor the lease of NetCare's network 10
TakeCare and would insist that it have a “direct contract™ with GRMC for in-network rates.

DISCUSSION
A. PL 35-2 and the RFP Are An Improper Delegation of Authority.

TakcCare sought to comply with PL 35-2. The proposal by GRMC to TakeCare for
GovGuam in-network was expressly conditioned upon TakeCare's inclusion of TakeCare's
commercial and federal members also being in-network for health care services at GRMC.
GRMC also insisted that none of TakeCare's plans include a buy up option. In addition, as a
condition for entering into an agreement with TakeCare. GRMC wrongfully demanded that
TakeCarc pay for past scrvices to its members, which TakeCare has no legal obligation to pay on
the grounds that: (a) TakeCare had no Direct Payer Agreement with GRMC at the time of such
alleged services: (b) Many of the alleged services were pot covered by the terms of any of
TakeCare's plans: and. (¢) Even if TakeCare had a Direct Payer Agreement with GRMC, and
even if the alleged services had been covered, the GRMC claims submitted to TakeCare
patients/TakeCare were timc-barred under the provisions of Guam's Prompt Payment Act and/or
the statute of limitations. In simple terms, GRMC is holding up TakeCarc and preventing it from
gualifying 10 respond to the RFP by demanding that TakeCare agree to include GRMC in-
network for all of its members, including its commercial and federal members. GRMC is further
insisting that TakeCare pay for claims that it does not owe. All of these extortionate demands
must be met before GRMC will enter into a contract with TakeCare relating to GovGuam
mcmbers,
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If offcrors are required by PL 35-2 to contract with GRMC in order to submit a proposal
in response to the RFP. GRMC can completely conftrol the outcome of the RFP process by
climinating any prospective ofleror by simply refusing to have a neiwork relationship with that
insurer. That is exactly what has happened. GRMC has refused to enter intd a contract with
TakeCare relating only to GovGuam members. Instcad. GRMC has wrongfully used the
leverage given to it hy PL 35-2 to insist that TakeCare also enter into a contract with GRMC in-
network for all of TakeCar¢'s lines of business, including commercial and fedecral members.
GRMC has also wrongfully uscd its perceived leverage from PL 35-2 to demand that TakeCare
pay amounts to GRMC that TakeCare does not legally owe. Lastly, GRMC proposes to charge
TakeCare rates that are higher than the ones it charges other carriers.

GRMC is maliciously using PL 35-2 and the RFP 1o climinate or disadvantage TakeCare
as an dfferor by demanding unrcasonable conditions. and contract terms including higher rates.
This scenario was predicted by DOA itsell when it previously opposed Bill No. 21-34 that
required offerors to include GRMC in their networks. In Legislative testimony on Bill No. 21-
34. DOA noted that requiring offerors to include GRMC in their networks would “force carriers
to accepl whatever fees are established™ by GRMC and thuse that refused to do so “would be
disqualified from bidding on the Government's health insurance contract since they would not
have the private hospital as onc of their providers.” (Exhibit 14 a1 3). DOA's fears about
GRMC making unreasonable demands on offerors were well founded. SelectCare and TakeCare
also predicted that requiring offerors to include GRMC in their networks would allow GRMC ta
make unreasonable demands on prospective offerors. (Exhibit 14).

The actions of GRMC clearly prove that the practical effect of PL 35-2 and the RFP has
been to delegate the authority to GRMC to determine who can participate in the GovGuam RFP
pracess. GRMC can make demands upon prospective offerors like it has done to TakeCare that
arc not requiréd by PL 35-2, but which are designed to disqualify TakeCare. Consequently, PL
35-2 is an improper delegation of exccutive authority to allow a private entity, such as GRMC, to
determine what entities may participate in and ultimatcly win a contracl with the g govemnment.
See e.gz. G. Curtis Manin Investment Trust v, Clay. 266 S.E.2d 82 (S.C. 1980)(l1 is an improper
dclegation of power lo allow a private entity to control who participates in government owned
sewer system) Texay Boll Weevil Eradication Foundation v. Lewellen, 952 S.W.2d 454 (Tex.
1997XIt is an unconstitutional delegation of aulhomy to allow a private foundation whase
members have a pecuniary interest to assess costs against other private companies); and, People
v. Pollution Control Board. 404 N.E. 2d 351 (lil. App. 3d 1980)(Allowmg private nulomobnlc
assaciation to determine which cvents are subject to regulations is an improper delegation of
legislature authority).

B. PL 35-2 and the RFP Are Inconsistent With The Organic Act.

The Organic Al requires that GovGuam “establish. maintain and operate™ a public
“hospital.” U.S. Code 48 § (421g(a). The revenues received from health insurers arc essential
in order to *maintain™ Guam Memarial Hospita! (*GMI1™), which, even with those revenues, is
in a financial crisis. Every dollar paid by GovGuam to GRMC is a dollar that is not paid to
GMH. The government's ability to “maintain and operate™ GMI will be signiticantly impoired
il insurance carriers under the Group Health Program ant required to include GRMC in-network,
not as an option. but as an absolute requirement.

C. PL 35-2 and the RFP Eliminate “Competition* and Deny Equal  Protection.




Guam law mandates that RFPs shall “foster cffective broad-based competition™ and
“encourage competition.” 5 G.C.A §§ 5001(6) and 5265: See also 2 GAR Div. 4 § 1102(5).
According to the Mermiam-Webster dictionary, “competition™ is defined as “the act or process of
trying to get or win something that somcone clsc is also trying to get or win.” Thus, by
detinition. “competition™ requircs that there be more than one competitor. Otherwise, you do not
have any “competition.™

There are only two current health insurers for the Government of Guam: TakeCare and
SelectCare. If TakeCarc is disqualified from submitting & proposal because GRMC refuses to
negotiate in good faith with TakeCare. or otherwise prevents TakeCare from including GRMC in
its network. then SelectCare will be the only health insurer that can be awarded the government
health insurance contract. Any statute or RFP that in cffect results in only onc qualified offeror
being able to submit a proposal does not “encourage competition.” To the contrary, it eliminates
competition allogether, which is a clear violation of Guam law. Under the current facts,
TakeCare (and any other carricr that may be treated the same way) is cilectively discriminated
against by GRMC and is denied equal protection under the law,

D. PL 35-2 and the RFP Do Not Create A “Level Playing Ficld."

Guam Procurecment Law cxpressly requires that an “RFP shall call for a plan that
provides a level playing field wilh current and future private insurers . . " 4 G.C.A. §
4302(c)(2). It is undisputed that a private hospital likc GRMC charges dilterent rates to different
health care providers. As noted above, the Comparative Analysis of proposed TakeCare rates
and the current NetCare rates (Exhibit 8) show that GRMC' wrongfully insisted that TakeCare
agrec to pay rates substantially higher than GRMC is requiring for other health insurers. A law
such as PL 35-2, as reflected in the RFP. which requires offerors to include a private entity in
their netwark that is charging different rates to different health insurers violates Guam law
because it creates an “unlevel playing field.” not a level plaving field.

E. PL 35-2 and the RFP Will Not Result In The “Lowest Cost Option.”

The Provider Services Agreement proposed by GRMC on March 29 2019, included rates
which GRMC claimed were their “most economical and bencficial.” (Exhibit 6). However, the
rates proposed were exorbitant and were designed to place TakeCare at a disadvantage in its
response to the RFP.

Cluam law requires that an “RFP shall call for a plan that provides a level playing field
with current and future private insurers . . ." 4 G.C.A. § 4302(c)2). However. GRMC's
proposcd Provider Services Agreement requested that TakeCare agrec to pay rates that were
substantially higher than it is requiring other insurers 10 pay. A level playing field does not by
definition exist if GRMC charges different contracied health insurers different rates.

Guam law requires that an RFP result in the sclection of the “most economical and
benelicial™ proposal. which * lefined as the lowest cast option of cither the exclusive or
non-exclusive proposal.™ Public Law 34-83 Section 2, and codified as 4 G.C.A. § 4302(c)(2).
GRMU's fees are substantially higher than those of GMH. Moreover, unlike GMH, GRMC is a
private cntity that can raise ils rates even higher at any time without the benefit of a public
hearing or Legislative approval.
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The higher fees for GRMC will be passed on to govemment employees in the form of
higher premiums. even 1o thasc who will never use the services of GRMC. This is directly
contrary to the intent of Scction 4301(c)2). which requires the “lowest cost option™ for
government health insurance. Instead of resulting in a hecalth insurance contract with the “lowest
cost option.” requiring all offerors to include GRMC in their networks will cause health
insurance premiums to sky rocket.

F. PL 35-2 and the RFP Will Not “Maximize” GovGuam Purchasing Power.

Guam law requires that a purchasing agency “maxiinize to the fullest extent practicable
the purchasing value of public funds of the Territory.” 5 G.C.A. § 5001(5) and 2 GAR Div. 4 §
1102(4). Therefore, when purchasing any service, a government purchasing agency must select
the source for that service that is the most economical. The health care services at GMH are
substantially more economical than those same services at GRMC. A statute or RFP that allows
for the use of higher cost scrvices at GRMC, instead of the lower cost services at GMH, is
inconsistent with Guam law because it fails to "maximize to the fullest extent practicable the
purchasing value of public funds of the Territory.”

G. PL 35-2 and the RFP Discriminate Against Other Private Clinics In Guam.

Requiring that GRMC be in the network of offerors discriminates against other private
health care providers and clinics in Guam. DOA itself admitted in Legislative Testimony
regarding Bill No. 21-34 hat any such requirement “violates the spirit and intent of the law as it
would provide special recognition and treatment to the private hospital on Guam.” (Exhibit 14 at
3). Moreover, DOA has stated on the record before the Guam Legislature that the government
vould not require that a health insurer have a specific private hospital or private clinic in
network: *I don’t believe you can name all the clinics and suy, you must provide access to all of
these hospitals.” (Exhibit 15 at 7).

SelectCare agreed with DOA and said thal requiring GRMC 1o be in the networks of
offerors “discriminates against other medical providers that have also made investments on
Guam but are not given the same type of advantages. (Exhibitl4).

H. GRMC Is Already In-Network For Emergencies and Sole Source Situations.

GRMC is olrcady considered in-network of a govemment health insurer in order for
govemnment employees, relirces and dependents to have access to GRMC in emergency
situations. The Emergency Mcdical Treatment and Labor Act (known as “EMTALA™) explicitly
forbids the denial of care to any patients in emergency situations. 42 U.S.C. § 1399dd. Thus,
GRMC must pravide care to patients in ecmergency situations regardless of whether the patient’s
health insurer has a direct contract with GRMC for its provider network.

Likewise, it is not necessary for GRMC to be in the network of a government health
insurer in order for govemment cmployees, retirees and dependents 1o be treated at GRMC when
the service available at GRMC is not otherwisc available on Guam. The current GovGuam
health care contracts (and all previous contracts) plainly state: *'If a carrier does not contract
with the provider of any sole source service in Guam, il must reimburse for the sole source
provided by such Guam provider as if sole source provider were a participating provider.™




Based on the above. GRMC is using PL 35-2 and its application to the RFP as the basis
for bad faith negotiations with TakeCare. Indeed, GRMC's demands to TakeCare are a clear
illustration of the way PL 35-2 has imbued GRMC with an improper delegation of authority; the
absolute ability to determine what insurance carriers will qualify to submit proposals in response
to the RFP, and whether any such proposals will be made on a level playing field.

The RFP does not require an offeror to have a direct contract with the private hospital
(GRMC) in order to include it in-network. The Tab of Exhibit D to the RFP which is eatitled,
"Medical Network Analysis" (Exhibit 5) expressly refers to a "rental, leased or wrapped
network" as fulfilling this requirement. TakeCare procured such an agrecmcent for a "rental,
leased or wrapped network” to include GRMC in-network. Consequently. on April 30, 2019,
TakeCare orally informed NetCare of its activation of the previously executed Network Access
Scrvices Agrecment, and gave formal notice of the same on May 1. 2019. (Exhibit 14).
However, GRMC was not satisfied with refusing to ncgotiate reasonably with TakeCare, It also
saw fit to interfere with TakeCarc's lease of NetCare's nctwork. On May 1, 2019, GRMC
informed NetCare via an email that it would “not allow any other local health plan to access
NetCare’s in-network rates with GRMC™ and that all “Guam-based health plans need to dircctly
contract with GRMC for in-network rates.” (Exhibit 1). Thus, on May 1. 2019 TakeCare
learned that GRMC was not going to honor the sublease of NetCare's contract and that TakeCare
would have to have a *direct contact™ with GRMC.

GRMQC is subverting the intent of the RFP. and seeks to either disqualify or disadvantage
TakeCare with higher rates, by informing NetCare that it would “not allow any other local health
plan to access NelCare's in-network rates with GRMC™ and that all “Guam-based health plans
need to directly contract with GRMC for in-network rates.” (Exhibit 1).

As can be seen from the April 9, 2019, email (Exhibit 10). not only did GRMC request
that TakeCare include GRMC in-network for every line of business it sells as an express
condifion to a contract for the GovGuam plan, but GRMC requested that, "TakeCare will not
scll GRMC in-network as a buy up option” for any of its lines of business. (Exhibit 11).
(Emphasis original). PL 35-2 has incentivized a private company like GRMC to make such
unreasonable and overreaching demands on another private entity (TakeCare) in violation of the
Organic Act and the Procurememt Law in order [or the private entity (TakeCare) to do business
with GovGuam.

Clearly TakeCare is unable to negotiate sensible terms of a direct contract with GRMC
for GovGuam members due to GRMC's cxtortionate demands. The facts and discussion above
lcave TakeCare with no choice at this time other than to protest the RFP because of the practical
application of PL 35-2 to it, and the delegation of authority PL 35-2 ceded to GRMC.

*If prior to award it is determined that a solicitation or proposed award of a contract is in
violation of law, then the solicitation or proposed award shall be: (a) cancelled; or (b) revised to
comply with the law.”" 5 GCA Section 5451. For the reasons discussed herein, TakeCare
respectfully submits that both PL 35-2 aad its application ta the RFP are in violation of the law.
Consequently, the RFP must be cancelled and revised to comply with the Organic Act, the




Procurement law and other provisions of law which ensure competition, a level playing field,
equal protection and other provisions of Guam law.

Pursuant 10 2 G.A.R. §9101(D), TakeCare requests all documents related to the RFP,
including. but not limited to the following: (a) the complete procurement (ile and all supporting
documents; and (b) any audio records, minutes or notcs of meetings of govemment ofYicials or
any member of the Negotiating Team.

Further, as provided by 2 G.A.R. §9101(c), TakeCare requests that the procurement
represented by the RFP be stayed and that no award of a Group Health Program contract(s) be
made until the resolution of this Protest. Finally. TakcCare reserves its right to supplement and
maodify the grounds for this Protest, as its investigation is ongoing.

Sincerely,
'I
L S
JOSEPH HUSSLEIN

President and CEO
TAKECARE INSURANCE COMPANY

cc: Office of the Attorney Gencral
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ﬂ\%ﬁ Gma“ Joseph Husslein <hussleln@gmall.com>
FW: GRMC Agreement
Jerry Crisostomo <jcrisostomo@netcarelifeandhealth.com> Tue, Apr 30, 2019 at 7:52 PM

To: Jaseph Husslein <husslein@gmall.com>, "Lojo, Arvin" <Arvin.Lojo@takecareasia.com>
Cc: tmoylan@maoylans.net

Hi Joseph/Arvin,

We received the emall message below this moming from GRMC...| responded requesting for a letter with their signature stating the
below issue including the name of the ‘local health plan'...| have yet to receive a response back but wanted to give you heads up on
this latest development.

Let me know if you wish to discuss further...

Regards,

Jerry Crisostomo

From: Plinske, Eric L, [mallto:Eric. Plinske@GRMC.gu]
Sent: Wednesday, May 01, 2019 8:03 AM

To: Jerry Crisostomo; 'Bri Habln'

Ce: Santos, Frands E.

Subject: GRMC Agreement

Jery,

Please note that GRMC will not allow any other local health plan to access NetCare's In-network rates with GRMC for their members.
Guam-based health plans need to directly contract with GRMC for in-network rates.

Sincerely,

Eric L. Plinske

Vice President

Corporate Affairs

Guam Regional Medical City
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133 Route 3
Dededo, GU 96929

Direct: (671) 645-5579

Office: (671) 645-5500, ext. 5579
Moblle: (671) 688-3571

Emalil: eric.plinske@grme.gu
Website: www.grme.gu
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%@ GUAM REGIONAL
MEDICAL CITY
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UFISINAN I MAGA'HAGA
OFFICE OF THE GOVERNOR
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LOURDES A. LEON GUERRERO

JOSHUA F. TENORIO
MAGA'HAGA *« GOVERNOR

A e T e e g : i - 3= gl

March 7, 2019

Honorable Telena Cruz Nelson 65(’}(_, L et 2|
Acting Speaker peaker Tina Ross Muiia Bames
I Mina’trentai Singko Na Liheslaturan Gudhan

Guam Congress Building MAR 0 7 2019

163 Chalan Santo Papa Time 3:01

Hagdtita, Guam 96910 Recalved By: & ﬁM

Dear Madame Speaker:

Today, I signed Bill No. 30-35 (COR), “An Act to Add a New § 4302(c)(12) to Article 3 of Chapter
4, Title 4, Guam Code Annotated, Relative to Requiring Consideration of Only Those
Companies or Entities Providing Health Insurance to the Government of Guam Whose In-

Network Coverage Includes All Public and Private Hospitals Operating in Guam,” (the “Act”)
into law as Public Law 35-2.

An emergency is a serious, unexpected, and often dangerous situation requiring immediate
action. In terms of health care, a successful response to a medical emergency is based not only
on access, but also health provider network adequacy. To be adequate, the Government of
Guam'’s health insurance network must provide Government of Guam employees with the right
care, at the right time, without having to travel needlessly to seek an in-network hospital. We
consistently ask and depend on our Govemnment of Guam employees to serve during
emergencies when our island calls. This Act reminds the Government to serve in return and to
help its employees prepare for a medical emergency when they and their families are in need.

The Government of Guam employees should be allowed to expect that their health insurance
cover quality health care at whichever hospital, public or private, they may unexpectedly find
themselves on Guam. By signing this bill, I join the Legislature in making this expectation a
reality.

Senseramente,
LOURDES A. LEON GUERRERO

Maga'hdgan Gudhan
Governor of Guam

RICARDO ] BORDALLO GOVERNOR'S COMPLEX - HAGATRA GUAM 96310

PO BOX 2950 « HAGATNA GUAM 96532
o 211 671.472.8931 + 671.472.8932/6

SIGUNDO MAGA'LAHI « LIEUTENANT GOVERNOR

g L el Blil
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I MINA'TRENTAI SINGKO NA LIHESLATURAN GUAHAN
2019 (FIRST) Regular Session

This is to certify that Bill No. 30-35 (COR), “AN ACT TO ADD A NEW §
4302(c)(12) TO ARTICLE 3 OF CHAPTER 4, TITLE 4, GUAM CODE
ANNOTATED, RELATIVE TO REQUIRING CONSIDERATION OF ONLY
THOSE COMPANIES OR ENTITIES PROVIDING HEALTH INSURANCE
TO THE GOVERNMENT OF GUAM WHOSE IN-NETWORK COVERAGE
INCLUDES ALL PUBLIC AND PRIVATE HOSPITALS OPERATING IN

GUAM,” was on the 27" day of February 2019, d regularly passed.
Itse Mufia Barnes
peaker
Attested:

Amanda L. Shelton
Legislative Secretary

This Act was received by J Maga'hdgan Guhan this_ 27/ _day of _fehpusry

2019, at $'VY  o'clock ’Z_.M.
w2l
%istant Steff¥ Officer

Maga'hdga's Office

APPROVED:
Lourdes A. Leon Guerrero
I Maga'hdgan Gudhan

Date: 9

Public Law No.__&é -




N

I MINA'TRENTAI SINGKO NA LIHESLATURAN GUAHAN
2019 (FIRST) Regular Session

Bill No. 30-35 (COR)

As amended by the Committes on Public Accountability,
Humian Resources and the Guam Buildup;
and further amended on the Floor.

Introduced by: Tina Rose Muifia Barnes
William Mendiola Castro

Régine Biscoe Lee
Kelly Marsh (Taitano), PhD
James C. Moylan
Louise B. Mufia
Telena Cruz Nelson
Sabina Flores Perez
Clynton E. Ridgell
Joe S. San Agustin
Amanda L. Shelton
Telo T. Taitague

Jose “Pedo” Terlaje
Therese M. Terlaje
Mary Camacho Torres

AN ACTTO ADD A NEW § 4302(c)(12) TO ARTICLE 3 OF
CHAPTER 4, TITLE 4, GUAM CODE ANNOTATED,
RELATIVE TO REQUIRING CONSIDERATION OF
ONLY THOSE COMPANIES OR ENTITIES PROVIDING
HEALTH INSURANCE TO THE GOVERNMENT OF
GUAM WHOSE IN-NETWORK COVERAGE INCLUDES
ALL PUBLIC AND PRIVATE HOSPITALS OPERATING

IN GUAM.
1 BE IT ENACTED BY THE PEOPLE OF GUAM:
2 Section 1. Anew § 4302(c)(12) is added to Chapter 4 of Title 4, Guam Code

3 Annotated, to read:
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“(12) Beginning with the negotiations for Fiscal Year 2020, the

Negotiating team shall consider only those companies or other legal entities

providing or applying to provide health insurance or the provision of health

care to the Government of Guam whose in-network coverage includes all
public and private hospitals operating in Guam.”

Section 2. Severability. If any provision of this Act or its application to any
person or circumstance is found to be invalid or contrary to law, such invalidity shall
not affect other provisions or applications of this Act that can be given effect without
the invalid provision or application, and to this end the provisions of this Act are
severable.
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TakaCare Imsuranca Coapany, Inc.
m— P.O. Box 6578 Tamuning, Guam 96931
Telephona: (671) 646-6956 Fax (672)

647-3551

March 14, 2019

/

VIA HAND DELIVERY and VIA EMAIL

Mr. Frands E. Santos

Senlor Vice-President/Strategic Planning & Business Development
GUAM REGIONAL MEDICAL CITY

133 Route 3, Dededo, Guam 96912

Re: Offer to TakeCare for GRMC Services
Dear Mr. Santos:

This letter [s in response to your email dated March 13, 2019 in reply to my email dated March 12
related to your recent previous emails and calls. The purpose of my March 12 emall requesting a
teleconference with yourself or appropriate GRMC decision makers on March 14th, Is to express
TakaCare's desire to recelve from GRMC a Provider Service Agreement as well as GRMC charge master
rates for services that are equal (or better) as It relates to agreement language and terms as well as
underlying rates for GRMC services as provided to SelectCare or any other Guam health Insurance carrier.

GRMC providing such Is to be In compliance with recent media statements it made after the
passage of Blll 30-35 into PL 35-2. Specifically, “..Fands Santos reached out to management at

TakeCare...In hopes of reaching an agreement that Is less or equal to what..cumently paying for
healthcare that indudes GRMC.

As Importantly, with GRMC providing such, Rt streamlines the process for the parties to reach a
workable arrangement for such GRMC services — specifically as It relates to the upcoming Issuance of the
FY2020 Government of Guam Request for Proposal for the Government of Guam Group Health Insurance
Program ("RFP").

With the above In mind, TakeCare formally requests to receive the above from GRMC no later
than 3pm, Friday, March 29, 2019, CHst. This may be sent via hard copy to TakeCare's Baltej
Administration office and soft copy via emall to joseph.husslein@akecareasia.com,

For TakeCare's part, we will promptly review the above Information provided by GRMC and
provide any Inftial darification as may be necessary. Moreover, TakeCare will consider the Information
provided by GRMC consistent with PL 35-2 and other applicable statutes as well as the issuance and our
review of the RFP. Upon doing so, depending on TakeCare's Intention to bid on the RFP, we will affirm or
clarify such In a timely matter with GRMC.

Sheuld you have any questions, please do not hesitate to contact me at (671) 646-6956 x7148 or

¢c - Dr. Mike Cruz, President/CEQ, GRMC
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MEDICAL CITY

Wheie Pationts are Partnces

?}% GUAM REGIONAL

March 21, 2019

Mr. Joseph Husslein, President
Takecare Insurance Company
Tamuning, Guam

Re: Response to Takecare Letter of March 14
Dear Mr. Hussleln;
This letter will confirm our telephone conversation on March 18, 2019,

To summarize our discussion, we addressed the following Issues:

e Proposed Agreement between GRMC and Takecare

o In-Network Access for all Takecare members Including GovGuam, Federal & Commerclal/Private
e QOutstanding bills for services rendered to Takecare members

Proposed Agreement
We will provide a template agreement with proposed negotiated rates for services provided at GRMC.

Full Network Access

We discussed that we should focus our efforts on reaching an agreement for the Government of Guam
group health program. While we agree with this request, we stand firm in our desire that when an
agreement is reached, our agreement will be offered to all your groups to include, the Government of
Guam (GovGuam) group heafth Insurance program, the Federal employee’s program and the
commerclal/private sector plans. It is our Intentlon that TakeCare’s GovGuam In-network access will take
effect on 10/1/2019, while In-network access for TakeCare's commercial/private and Federal market
groups will take effect on 1/1/2020.

Outstanding Claims

Again, notwithstanding our mutual goal of reaching a provider service agreement, we remain firm that
the “outstanding” bills for services rendered to Takecare members be paid through a reasonable
settiement between GRMC and Takecare.

The purpose of this létter is to memorialize our telephone discussion. As | offered in our discussion, our
proposed agreement will be sent to you by the close of business on March 22, 2019.

Should you have questions or concerns, please do not hesitate to contact me.
R
é\-’

FranciS'E. Santos

133 Route 3 « Dededo, GU 96929 « Tel: (671) 645-5500
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Medical Network Analysis
Bidder instructions Complete the shadad calls for your propased network  If you are bidding muitiple networks add a column for each netwvork
— Plesse input a "Y™, °L". or "N indicator in Ihe malch column requested for each provider line
— Inchcate V" & you matched on that provider and the providar is dirsctly cantracted m the network you are proposmng for
- Indicate L’ # the provider is in a rental leased or wrap nelwork

— Inchicale 'W° If the provider i1s out-of-nelwark and for providers who are not formally coniracted alo the nelwork andfor who would not be Iisted in network
directones but wha offer some lype of discouning from fees whether by a kmiled cantracl or by negotiabon after incurral

With regard to PL 35-2, signed In March 2019, offarors must pravide a network that indudes all public {excluding Naval Hospital Guam) and private haspitals
an Guam, considered the "broad” network for purposes of this RFP.

Additionally, offerors are allowad the opportunity to include, as an option, a “high-performance/narrow” network, to stand along-side the "broad” network as
an option for enrollees to elect. if you choosa to offer such a network, please complete the additional column provided.

fop fotwces Bieizitals & Surgical Consary Arsus all enrrent ed:inaes

] mdum u_u‘ aRMc)

GUAM MEMORIAL HOSPITAL

ST LUKES MEDICAL CENTER GLOBAL CITY
TAKECARE PHILIPPINES - HOSPITALS
GUAM SURGICENTER
GUAM SPECIALIST GROUP PLLC
STRAUS CLINIC & HOSPITAL
ISLAND SURGICAL PL

934437758 CEDARS-SINAI MEDICAL GROUP
980001217 U.S. NAVAL HOSPITAL
511152172

HAFA ADAl SPECIALIST GROUP
VACOMA GENERAL ALLENMORE
$80533554 ISLAND EYE CENTER
$56006143 UCLA MEDICAL CENTER
31636366 GOOD SAMARITAN HOSPITAL
110101002 TAIWAN ADVENTIST HOSPIVAL
80774384
860300150

COMMONWEALTH KEALTHCARE CORPORATIOR
MAYO CUNIC ARIZONA
390907740 ST FRANCIS HOSPITAL, INC
lease outfine any othar major feciiity diffarances of your networks not addressed by this st of top utilised




EXHIBIT 6



MEDICAL CITY

Where Patients are Parcners

%% GUAM REGIONAL

March 29, 2019
Mr. Joseph Hussleln
President

Takecare Insurance
Tamuning, Guam

Re: Takecare Proposal

Dear Mr. Husslein:

This letter will serve as our proposal for a provider agreement between Takecare Insurance and Guam
Regional Medical City (GRMC). Our proposed agreement s attached for your review.

Please nate that we are offering for your consideration and approval our most economical and beneficial

provider agreement. However, as stated in my earlier letter, this agreement must include all Takecare
accounts to Include GovGuam, Federal, assoclations and commercial/private companies.

Further to our discussion, we must address and resolve the “outstanding Takecare patient bills” for
services recelved by your members. As | stated in our discussion, resolution of the “outstanding Takecare
patient bills” is a necessary component of this agreement moving forward.

Should you have questions or concerns, please feel free to call me.

R$g s,
J—

Francis Santos

attachment

133 Route 3, Dededo, Guam 96929 = (671) 645-5500 phane ¢ {671) 645-5593 fax * updated 03012019
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A - Facility ServiceType  ~ ~  7is ¢ ' " PérDiemRate. . °
Medical Suchal Days $2,652.25
Surgical 1* Day $3,819.24
Surgical Subsequent Days Level of Care
Adult ICU Days $3,978.38
Telemetry Days $3,677.10
SNU Level of Care Days $700.00
Observation Services $74.26 per hour
All other Inpatlcnt  Days not Listed 45% of billed of billed charges
A B ‘Outlier.Provisions: ] e TS
Level 1— 'I'hreshold » $75K in billed charges
Level | — Reimbursement 45% of billed charges
Level 1 —Base Fu'st rst Dollar
e, ke OujpjﬁéntServiees gt SR L RAtR, 7 .. R N
Sugenes 45% of billed chaL
Unlisted Surgery Procedures 45% of billed charges
Multiple Procedures 45% of billed charges
Emergency Room Services 45% of billed charges
Laboratory Services 45% of billed charges
Radiology Services 45% of billed charges
IV Therapy Services 45% of billed charges
Non-Routine Supplies 45% of billed charges
All Other Qutpatient Services 45% of billed charges
Pharmacy Drugs 45% of billed charges
| HBOT CPT GOZ77 (each 30 minutes) $172.13
: : 45% of billed chnrrgcs
Lo 25 Inpatient’&IOntpa g g ’_-;fu_f””RaE’m,_ ot i s Lt
Implantable Devices; prosthetlcs & orthotics; blood i
administration, processing, and storage. 43% of billed charges
Pharmaceuticals (Administered drug charges greater than .
or equal to 81,008 per day for the sagme dr?lg)gmm 45% of billed charges
Non-Routine Supplies 45% of billed chnr es
'?f -'"'“"" 3 ‘“ TR ‘ "‘—J f ’:‘F z'a; ’;‘ ""Eta 3 L
Anesthesla Converslon Factor $55 per unit
| Emergency 170% of prevailing MPFS Non-Facility rate
| Urgent Care 150% of prevailing MPFS Non-Facility rate
Radiological 150% of prevailing MPFS Non-Facility rate
All Other Specialties 150% of prevailing MPFS Non-Facility rate
HBOT CPT 99183 $290.70
Non-Ltsted Codes _ 45% of bxlled char,
= Ciry PR VAR R Gt s < 3
Cardiac Surgexjy $44,557.80
- Includes 7-day hospital stay and anything in excess of 7
days will be paid at level of care per diem rate.

Page 29 of 31



o

L

o~
|

- Includes all professional fees and anesthesia

- Drug charges greater than or equal to $1,000 per day
for the same drug are excluded and paid at 45% of
billed charges.

- Includes take back to OR for any reasons related to
primary surgery within 7-day hospital stay, but
excludes surgeries not related to primary surgery that
will be paid at 45% of billed charges for OR time plus
surgical and anesthesia professional fees at 150% of
MPFS Non-Facility rate.

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

- Valves, pacemakers and AICDs are excluded and paid
at 45% of billed charges.

- Blood and blood products are excluded and paid at

45% of billed charges.

- Non-routine supplies are excluded and paid at 45% of
billed charges.

Diagnostic Cardiac Catheterization

- Includes no more than 4 diagnostic cardiac catheters.
Any more than 4 catheters shall be paid at 45% of
billed charges.

- Includes one (1) observation day in Telemetry. Any
additional medically necessary days shall be paid at the
leve! of care per diem rate.

- Includes all professional fees and anesthesia

- Includes one follow-up visit by post-operative
_physician services within 90 days from surgery.

$8,404.80

Angioplasty/Stent (no cardiac catheterization)

- Includes one (1) stent. Additional stents beyond 1 shall

be paid at 45% of billed charges.
- Includes all professional fees and anesthesia

- Includes observation stay or up to 2 days in either ICU
or Telemetry. Any additional medically necessary days
shall be paid at the level of care per diem rate.
- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

$13,657.80

Angioplasty/Stent (with cardiac catheterization)
- Includes one (1) stent. Additional stents beyond 1 shall

be paid at 45% of billed charges.

- Includes all professional fees and anesthesia

- Includes no more than 4 diagnostic cardiac catheters.
Any more than 4 catheters shall be paid at 45% of
billed charges.

- Includes observation stay or up to 2 days in either ICU
or Telemetry. Any additional medically necessary days
shall be paid at the level of care per diem rate.

- Includes one follow-up visit by post-operative

physician services within 90 days from surgery.

$18,910.80
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Pacemaker / AICD

- Includes all professional fees and anesthesia

- Excludes pacemaker and AICD, which shall be paid at
45% of billed charges.

- Includes observation stay or 1 day in either ICU or
Telemetry. Any additional medically necessary days
beyond 1 day shall be paid at the level of care per diem
rate.

- Includes one follow-up visit by post;opemtlve
physician services within 90 days from surgery

$5,778.30

. BariitriclCase Rate “RaE
Bariatric Su:jgery (Sleeve or Gastric Bypass) $16,500.00

- Includes all professional fees and anesthesia

- Includes up to a 3 day stay. Any additional medically
necessary days beyond 3 days shall be paid at the level
of care per diem rate.

- Includes one follow-up visit by post-operative
physician services within 90 days from surgery.

Page 31 of 31
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TokeCare Insurance Company, Inc.

I'akeCa.re- P.0. Box 6578 Tamuning, Guam 96931
Telephone: (671) 646-6356 Fax (671)

647-3551

April 16,2019

Joseph Husslcin
President and Chicf Exccutive Officer
TakeCare Insurance Company, Inc.

RE: Guam Rcgional Mecdical City (“GRMC™) Proposed Fee Analysis to TakeCare
Insurance Company, Inc. (*“TakeCare")

Mr Husslein,

The purposc of this memorandum is to provide the cost impact summary of the proposed
TakeCarc GRMC focs as provided hy GRMC on March 29, 2019 for the purposes of TakeCare's
intended bid to the FY2019-20 Government of Guam health insurance RFP.

The following summary provides the cost difference hetween the proposed TakeCare
GRMC fecs, GRMC’s charge mastor and NetCare's cxisting fees with GRMC:

Proposed TakeCare NetCare GRMC Fee Difference of
Corvice Catin GRMC Fee Cost Cost Difference to Proposed TakeCare
Bory Difference to Current Current GRMC GRMC Fees to Current
GRMC Charge Master Charge Master NetCare GRMC Fees
In Patient Admission (12.0%) (48.5%) 70.6%
Out Patient Services {45.3%) (47.2%) 3.3%
Emergency Services (58.5%) (43.8%) {26.1%)
Consolidated (18.7%) (47.9%) 56.0%




The following summarizes certain in patient charges under the proposed TakeCare GRMC fees,
NetCare's GRMC fecs and GRMC's charge master:

Dollar and Percent
Proposed Difference
NetCare
SerdiceCitiso GRMC Charge GRMC Fees TakeCare Between TakeCare
= BOrY Master GRMC Fees | and NetCare GRMC
(A)
(8) Fees
(A-8) i
Delivery Room $4,540.73 $1,669.80 $2,043,33 $373.53/22.4%
ICU $3,320.43 $1,791.65 $3,978.38 $2,186.73/122,1%
Med‘;ﬂ;‘;"‘ &1 s2579.06 $1,350.94 $2,652.25 | $1,301.31/96.3%
NICU $3,937.50 $2,062.50 $3,978.38 $1,915.88 / 92.9%
Nursery $1,680.00 $880.00 $756.00 ($124.00) / (14.1%)
Telemetry $2,730.00 $1,430.00 $3,677.10 | $2,247.10/157.1%

Please do not hesitate to contact me for any other questions or clarification.

Sincerely,

)
H Plan Administrator
TakeCare Insurance Company, Inc.
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TakeCara Insurance Company, Inc.
P.0.Box 4578 Tamuning, Guam 96921
Telephone: [471) 844-4956 Fax (871} 847-3551

©® TakeCare

N 4 1 “
April 3, 2019 Received
MR 052
Mr. Frands E. Santos .
Senlor Vice-President/Strategic Planning & Business Development Guam Regional
GUAM REGIONAL MEDICAL CITY Medical City
133 Route 3, Dededo, Guam 96929
Re: Proyider Services Agreement
Dear Mr, Santos:

Thank you for your letter of March 29, 2019, with a proposed Provider Services Agreement and
rates between Guam Regional Medical City ("GRMC) and TakeCare Insurance Company, Inc.
("TakeCare”) for the Government of Guam Group Health Insurance Program ("GovGuam Graup Health
Program"), It Is important that GRMC understands that TakeCare wlill not comingle issues unrelated to
the GovGuam Group Health Program. Consequently, our consideration of the proposed agreement and
rates must be seen in the context as described In the remainder of this letter below.

First, as you know, TakeCare wlll be a prospective offeror intending to respond to the FY2020
Government of Guam Request for Proposal ("RFP") for the GovGuam Group Health Program. Recently
enacted Public Law 35-2 requires that all public and private hospital operating in Guam be In the
networks of those applying to provide health Insurance to the Government of Guam, This law only
applles to the GovGuam Group Health Program and TakeCare's primary Intent In negotiating with GRMC
is for the GovGuam Group Health Program. The insertion In these negotiations of demands related to all
other lines of TakeCare's business and other issues Is an unfair overreach on GRMC's part.

Because of the recently enacted law, any agreed-upon form of a Provider Services Agreement
between GRMC and TakeCare, and its effective date, must necessarily be expressly conditioned upon
TakeCare belng chosen as the exdusive camier for the GovGuam Group Health Program. Should
TakeCare not be awarded the exduslve contract for the GovGuam Group Health Program, then any form
of agreement between GRMC and TakeCare will not take effect. Additionally, should any award to
TakeCare as the exdusive carrier for the GovGuam Group Health Program be protested by another
offeror causing a stay/delay/postponement of TakeCare's exdusivity, any agreement between GRMC and
TakeCare will not become effective unless and until TakeCare actually becomes the exclusive carrier.

Second, provided TakeCare Is awarded the exclusive agreement under the GovGuam Group
Health Program, TakeCare In Its discretion will consider offering GRMC as an in-network provider for
other fines of business but will not require that all groups Indude coverage for services by GRMC.
TakeCare has always offered a range of plans to its groups and members. Indeed, TakeCare’s non-
GovGuam offerings are designed in part on requests and needs communicated to TakeCare by the groups
and members, and are not a wholesale portfolio. Therefore, while TakeCare may include GRMC in Its
provider network by entering Into a Provider Services Agreement for GRMC to provide services for
covered benefits to TakeCare's members, TakeCare cannot guarantee that all of its groups or members
will want to Incdlude GRMC coverage In-network. Aside from GovGuam, TakeCare will still offer Its groups,
andfor members within groups, for example high and standard option plans including the option to
exclude GRMC from In-network coverage,

Third, as we have discussed previously, any dispute over GRMC's outstanding bills to TakeCare
members during a time when there was no direct payer agreement between GRMC and TakeCare, is an




unrelated matter, As with the demands for Insertion in TakeCare's other lines of business discussed
above, the linking of ameunts which may be due GRMC by TakeCare members for non-covered benefits
Is another overreach on GRMC's part. Any unrelated dispute must be dealt with separately from the
partles entering into a Provider Services Agreement. However, depending upon the outcome of the
parties’ negotiation of a Provider Services Agreement and TakeCare’s success In the RFP process for the
GovGuam Group Health Program, TakeCare Is willing to consider discussing various mechanisms for a
binding resolution of the TakeCare patient bills GRMC dlaims It Is owed.

A summary of the points set forth in this letter, includes the following:

1. The parties’ Initlal focus because of Public Law 35-2 Is a Provider Services Agreement which
includes GRMC In-network for covered benefits for the GavGuam Group Health Program and not
any other of TakeCare's lines of business.

2. The terms of the Provider Services Agreement reached between the parties will only become
effective if TakeCare Is the exdusive awardee of the FY2020 GovGuam Group Health Program.
Should TakeCare not be awarded such exdusivity, the Provider Services Agreement for the
GovGuam line of business shall not take effect.

3. The negotiation of a Provider Services Agreement for any other lines of business, induding
TakeCare'’s commerdal and federal lines, Is subject to TakeCare’s discretion and will likewise be
conditioned upon TakeCare's being awarded exdusivity In the FY2020 GovGuam Group Health
Program,

4. In the event TakeCare enters into a Provider Services Agreement with GRMC, TakeCare retains
the right to offer plans to its groups with or without GRMC as an in-network provider.

5. The negotiation of any Pravider Services Agreement between the parties Is not conditioned upon
prior resolution of any of GRMC'’s outstanding bllls to TakeCare members.

TakeCare'’s review of the proposed Provider Services Agreement and the accompanying rates Is
conditioned on the points made In this [etter. In the meantime, should you have any questions about this
letter, please do not hesitate to contact me.

Sincerely,

o

Chief Executive Officer/President
TakeCare Insurance Company, Inc.
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ﬁ\’ﬂ Gmail Joseph Husslein <husslein@gmail.com>

Provider Services Agreement

Francls Santos <fesantosb7 @gmall.com> Tue, Apr 8, 2019 at 1:08 PM
To: GAMAN LLLP <gaman.llip@gmail.com>, "Mike Cruz {(mwcruzin@hotmail.com)” <mwenzin@hotmall.com>

Dear Mr. Husslein, ¢
This e_mall is In response fo your letter of April 3, 2018,
Thank you for clarifying your position on the specific points that | shared in my letter of March 28, 2016,

We hope that you reconsider your pasition and | will again re-state our position that the following polnts are conditions of our propased
Provider Services agreament

1) TakeCare will include GRMC In all its lines of business to include Govemment of Guam, Federal employees’ program and
private/commercial

2) TakeCare will not sell GRMC In-network as a buy up option

3) TakeCare wiil sottie the outstanding billed charges for services rendered to TakeCare members

As we count down the days to the submission of TakeCare's response to the Government of Guam RFP, we remain open to
negotiating with you with the goal of reaching a mutually beneficial provider services agresment.
Regards,

Francis
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NETCARE LIFE & HEALTH INSURANCE COMPANY
NETWORK ACCESS SERVICES AGREEMENT

This Network Access Services Agreement (the "Agreement") is made and entered into
for an effective date of July 1, 2018, by and between NetCare Life and Health Insurance
Company ("NetCare"), a Guam based domestic life and health carrier licensed to do
business on Guam and TakeCare Insurance Company, Inc., ("TakeCare™), a Guam based
domestic health carrier licensed to do business on Guam,

RECITALS

WHEREAS, NetCare contracts with health care providers ("Network Providers") to
render services to individuals to receive health care services and/or benefits from or
through a Plan, and desires to provide access to specific providers among its Network
Providers, starting initially with access to Guam HealthCare Development Inc., DBA
Guam Regional Medical City on behalf of select TakeCare clients, consistent with
coverage under certain of its group health policies;

WHEREAS, TakeCare wishes to contract with NetCare to arrange for the access of
health care services from specific providers among NetCare's Network Providers, starting
initially upon the effective date of this Agreement, with access to Guam HealthCare
Development Inc, DBA Guam Regional Medical City to select members on the
following terms and conditions.

NOW THEREFORE, in consideration of the promises, the mutual covenants and
agreements herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Appointment

NetCare hereby leases to TakeCare access for its members to Guam HealthCare
Development Inc., DBA Guam Regional Medical City through its provider network as
represented by the Participating Provider Service Agreement between NetCare and Guam
HealthCare Development Inc,, DBA Guam Regional Medical City effective September 1,
2015, and any applicable amendments., Such access is expressly limited to covered
services under select TakeCare policies which include Guam HealthCare Development
Inc., DBA Guam Regional Medical City in their provider networks.

TakeCare hereby appoints NetCare to act on TakeCare's behalf for the purpose of
facilitating claims review and providing access to Guam HealthCare Development Inc.,
DBA Guam Regional Medical City for covered services under select TakeCare policies
which include Guam HealthCare Development Inc., DBA Guam Regional Medical City
in their provider networks.

The parties agree that upon additional appointment by TakeCare in the form of a future
Addendum(s) executed by both parties, NetCare can lease access to other Network
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Providers to TakeCare on the same terms and conditions set forth in this Agreement,
subject to the terms of any applicable underlying Participating Provider Agreement
between NetCare and the Network Providers.

II. Duties and Responsibilities

a. For the duration of this Agreement, as may be amended by future
Addendum(s), NetCare agrees to use its best efforts to remain in good
standing as a party under the Participating Provider Service Agreement
between NetCare and Guam HealthCare Development Inc.,, DBA Guam
Regional Medical City effective September 1, 2015, and any other
underlying Participating Provider Agreements under which access to
TakeCare has been given.

b. For the duration of this Agreement, as may be amended by future
Addendum(s), NetCare agrees to perform the following functions in
relation to TakeCare policies which include Guam HealthCare
Development Inc, DBA Guam Regional Medical City, and other
designated providers by future Addendum(s), in their provider network, or
such functions as otherwise agreed to by the parties:

i. Facilitate review as requested by TakeCare of claims or medical
reports from Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased
to TakeCare;

ji. Grant access to Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased
to TakeCare; and

iii. Provide complete data reporting capabilities on a monthly basis.

c. Legal, Complaint, and Regulatory Notices. In the event of a notice of suit
or any legal proceeding, consumer complaint or regulatory notice or
complaint against TakeCare or otherwise related to the Policies, NetCare
will promptly forward all such legal documents, correspondence, and
other relevant material in NetCare's possession to TakeCare at the
following address:

TakeCare Health Insurance Company, Inc.
Baltej Pavilion, Suite 108

415 Chalan San Antonio,

Tamuning, GU 96913

d. Regulatory Compliance, NetCare will maintain all licenses required by
applicable insurance statues and regulation in Guam. NetCare shall
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provide TakeCare with copies of all such licenses and renewals required
thereby. NetCare shall promptly notify TakeCare of annual reviews that
relate to these licenses. NetCare agrees that at all times it will abide by and
conform to all applicable laws, statutes, rules, regulations, orders, etc., of
whatever nature, of the state or jurisdictions in which NetCare does
business and will conduct its business in a manner which will not put
TakeCare in dispute or cause it embarrassment with the public or
regulatory authorities or cause TakeCare to sustain any possible penalties
of any nature whatsoever.

d. Practices and Procedures. The services performed by NetCare hereunder
shall be in accordance with all applicable laws and shall be in
accordance with generally accepted insurance industry practices and
procedures. As necessary, NetCare agrees to use commercially reasonable
efforts to hire and retain employees having the experience and capabilities

to perform the services required to be executed under this Agreement.

¢. Emergency Care. The provisions of this Agreement are only applicable to
TakeCare policies that include Guam HealthCare Development Inc., DBA
Guam Regional Medical City in their provider networks. This Agreement
does not apply to TakeCare policies which do not have Guam HealthCare
Development Inc.,, DBA Guam Regional Medical City in the provider
networks even though there will be coverage for emergency services out
of network at Guam HealthCare Development Inc., DBA Guam Regional
Medical City. Claims for emergency services from Guam HealthCare
Development Inc., DBA Guam Regional Medical City (or for any services
for that matter) for members that do not have Guam HealthCare
Development Inc.,, DBA Guam Regional Medical City in their provider
network are not be within the scope of this Agreement. TakeCare will
have no obligation to pay any fees to NetCare for those emergency claims
paid to Guam HealthCare Development Inc, DBA Guam Regional
Medical City. Should NetCare provide TakeCare access to other Network
Providers by future Addendum(s), then the provisions of this Agreement
regarding claims, including those for emergency services, will also apply
to TakeCare policies which have those Network Providers in their
provider networks.

f. Utilization Management and Quality Assurance. For the duration of this
Agreement, TakeCare agrees that NetCare has no responsibility for
performing utilization Management and quality assurance for TakeCare.
TakeCare shall perform sall utilization management and quality assurance
including review of medical records, pre-certification authorization,
preadmission review, concurrent and retrospective reviews for
determining medical necessity.
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1. Authority

General Authority. NetCare agrees that it shall have only that amount of general
authority necessary for it to act on behalf of TakeCare in performing the duties
specifically stated herein and agrees that it shall have no other authority.

IV. Fee

TakeCare shall pay NetCare, on & monthly basis, the agreed-upon percentage of
claims paid to Guam HealthCare Development Inc., DBA Guam Regional Medical
City and any future agreed-upon Network Providers. The applicable percentage is
identified as a Network Access Fee set forth on Attachment A to this Agreement
and incorporated herein by reference. Network Access Fees will be paid to
NetCare for the applicable month by TakeCare on the fifteenth (15) day of the
month following TekeCare's payment to the applicable Network Providers. There
may be an adjustment to the amounts that should have been paid based upon the
actual and true statistics for any particular month provided that NetCare requests
and substantiates the need for an adjustment within thirty (30) days of TakeCare's
payment to it. No further compensation shall be due to NetCare hereunder;
provided, however, that TakeCare may modify a monthly settlement by mutual
agreement to cover one-time or unexpected costs directly associated with
TakeCare's business, including, but not limited to, modifications made to the policy
administration systems used by the TakeCare due to the introduction or the planned
introduction of new Policies to be sold by the TakeCare.

V. Relationship

a, Independent Contractor. TakeCare and NetCare are both independent
contractors, and nothing contained in this Agreement shall create or shall be
construed to create a relationship of employer/employee or any partnership,
joint venture, or agency between TakeCare and NetCare.

b. Responsibility and Indemnification. NetCare shall be held fully
responsible and accountable for the acts of its employees and agents in
performing its duties hereunder and agrees to indemnify and hold harmless
TakeCare, its officers, directors, shareholders, employees and ageats
pursuant to section X of this Agreement.

VI. Effective Date; Term

This Agreement shall be effective July 1, 2018, and if executed after July 1, 2018,
the parties agree it shall be effective retroactive to July 1, 2018, for an initial term
of eighteen (18) months through December 31, 2019. Unless terminated earlier,
and subject to the term of any applicable underlying agreement between NetCare
and any of its Network Providers, and each party's right to terminate, this
Agreement shall autornatically renew on an annual basis on January 1, beginning

TN
\
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on January 1, 2020, on the same terms and conditions unless otherwise mutually
revised.

VII. Termination
This Agreement can be terminated by the parties as follows:

8. Voluntary Termination with or without Cause. By either party upon
ninety (90) days prior written notice may terminate this Agreement without
cause. In the event of termination with cause, either party may terminate
this Agreement upon thirty (30) business days prior written notice that the
other party fails to cure a default of any material obligation or duty imposed
on it within ten (10) days after written notice of such default

b. Involuntary Termination. By TakeCare, immediately, without natice, by
reason of fraud or misrepresentation by NetCare or if NetCare shall file a
petition in bankruptcy (for any purpose whatsoever), make an assignment
for the benefit of creditors, be adjudged a bankrupt, or upon the dissolution
or disqualification of NetCare to do business under applicable Guam laws,
or if NetCare's license is suspended or revoked by the appropriate
government agency or authority.

¢. Upon termination of this Agreement for any reason, NetCare, unless
requested by TakeCare to do otherwise shall promptly provide
TakeCare with all data and information necessary to allow TakeCare to
timely and effectively perform all tasks and duties previously performed
by NetCare for all claims administration and return all necessary medical
records or claims data to TakeCare.

VIIl. Records

NetCare agrees to establish and maintain true and correct records and keep books
of accounting on all transactions arising out of this Agreement. NetCare shall
preserve and hold all documents, correspondence and records which come into its
possession or under its control relating to the claims.

IX. Indemnification

Each party shall indemnify and hold harmless the other, including affiliates and
each of their respective officers, directors, shareholders, employees,
representatives, agents, successors and assigns from and against all claims of third
parties, and associated losses, to the extent such claims arise out of (a) a party's
gross negligence or willful misconduct in performing any of its obligations under
this Agreement, or (b) a material breach by a party of any of its representations,
warranties, covenants or agreements under this Agreement. Associated Josses shall
include, but are not limited to, reasonable attorneys fees, court costs, expenses,
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seitlement costs, fines, judgments and all damage awards, whether actual or
compensatory. However, neither party shall be responsible for indemnifying the
other for reimbursement of claims-related issues or for punitive damages.

X. Assignment

No assignment of this Agreement by either party of any of the rights, duties or
benefits accruing to the party hereunder shall be valid unless consented to in
writing by both parties in advance.

X1. Arbitration

a. Arbitration At Request of Party. Except for the availability of injunctive
relief provided for TakeCare under Paragraph XVI, as a condition to any
right of action hereunder, any unresolved dispute or difference between the
parties arising out of or relating to this Agreement, or breach hereof, shall
be submitted to arbitration upon the request of either party as hereinafter set
forth,

b. Arbitration at Option of Party Bringing Action. In the event of any
controversy or claim arising out of or relating to this Agreement, or any
breach thereof, including without limitation, any claim that this Agreement,
or any part of it, is invalid, illegal or otherwise voidable or void, either
party may submit the matter to final and biding arbitration as permitted
under the Guam Rules of Civil Procedures governing Arbitrations, Title 7,
Guam Code Annotated. Such arbitration shall be govemned by the
Commercial Rules of the American Arbitration Association. If a demand is
made for arbitration, this arbitration provision shall be deemed self-
executing, and if either party fails to appear at any property notice
arbitration proceeding, an award may be entered against that party
notwithstanding the failure to appear.

c. Place of Arbitration. Arbitration proceedings shall be held on Guam
unless all of the parties agree in writing to another location.

d. Number of Arbitrators Determined by Claim Size, Any claim or dispute
arising out of or pertaining to this Agreement, including without
limitation any claim that all or any agreements (including this section) are
void, voidable, or otherwise unenforceable, shall be submitted to arbitration
in accordance with the provisions set forth herein and the applicable
provisions of the Guam Arbitration Law and the Commercial Rules of the
Amencan Arbitration Association and heard before: (1) a panel of three
arbitrators in the event the amount of the dispute or claim exceeds fifty
thousand ($50,000.00) in the aggregate, or (2) one arbitrator, if less than
fifty thousand ($50,000.00.)

1
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e. Dispute Over Invoices. If, after audit or verification of any invoice, there
shall be a dispute or a difference of opinion between the parties with respect
to the amount of any payment to be made hereunder, the dissatisfied party
shall give written notice to the other. The dispute shall be submitted to
arbitration in accordance with the terms of this section in the following
mariner unless it is settled by mutual agreement of the parties within a
period of thirty (30) days after that natice. The parties shall mutually agree
upon a certified public accountant in Guam who shall decide the dispute or
difference in accordance with consistently applied sound accounting
principles and practice. In the event the parties do not agree on an
accountant, the accountant shall be nominated by the President of the Guam
Society of Certified Public Accountants. Any accountant so agreed or
nominated shall have full access at all reasonable times to all books, records
and documents of either party that may relate to the dispute or difference.
Subject to the provisions of this Section, the laws of Guam then in force
shall apply to the determination of the dispute or difference.

f. Enforcement of Arbitral Awards. Any award resulting from arbitration
authorized by this Section shall be binding and conclusive upon both parties
and enforceable by either of them in any court of competent jurisdiction.
Furthermore, any such award shall be final upon the parties regarding both
matters of law and fact and shall be non-appealable.

XIl. Confidentiality

Each party agrees that all information, whether printed, written, oral, in answer to
special inquiry or voluntarily furnished by the other party, shall be held in
confidence by the other and used only for the purpose of the business conducted
hereunder. Both parties shall ensure that stringent security measures are employed
in its records storage systems so that only personnel authorized by NetCare and/or
TakeCare shall have access to information obtained as a result of supplying the
services under this Agreement.

NetCare will use its best efforts to insure that any information gained as a result of
providing the services under this contract shall only be used in the administration
of the Policies and in accordance with the terms of this Agreement. NetCare shall
not utilize any information gained as a result of providing the services under this
contract for any other purposes whatsoever and will use its best efforts to prevent
other persons associated with it from doing so.

All information obtained by NetCare is protected health information and shall be
kept confidential except in those instances necessary for the proper administration
of this Agreement, and shall not be disclosed without the written consent of the
parties,
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Each party shall obtain the specific, prior written consent of the other prior to using
the other’s name, product names, logos and service marks in any promotional.
marketing or advertising materials or for any other reason. The parties agree that
the existence of this Access Agreement should be kept confidential and not
disclosed to the Government of Guam, the media or the public, until the parties
mutually agree to disclose its existence and how such disclosure will take place.

XIII. Notice

Any notices required hereunder to be sent to either of the parties by the other shall
be deemed to have been sufficiently given, if mailed postage prepaid by certified or
registered mail to the respective addresses as follows or otherwise to a party as it
may specify by notice given:

If to TakeCare:

TakeCare Health Insurance Cortipany, Inc.
Baltej Pavilion, Suite 308

415 Chalan San Antonio

Tamuning, GU 96913

Attention: President

If to NetCare:

NetCare Life and Health Insurance Company
Julale Center, Suite 200

424 West O'Brien Drive

Hagatna, Guam 96910

Attention: Plan Administrator

XIV. Construction and Value

This Agreement shall be govcrned by and interpreted in accordance with the laws
of Guam without regard to its conflict of laws rules. If any provision of this
Agreement is held to be illegal, invalid or unenforceable under present or future
laws effective during the term hereof or after termination, such provision shall be
enforced to the maximum extent possible and the remaining provisions shall
remain in full force and effect. Furthermore, in lieu of such unenforceable
provision, a provision as similar in terms as may be possible and enforceable shall
be added automatically as a part of the Agreement. The exclusive venue of any
suits or causes of action arising directly or indirectly from this Agreement shall be
in Guam, subject to the arbitration provisions contained in Section XI.

XV. Complete Agreement
This Agreement constitutes the entire agreement of the parties relating to the

subject matter hereof and any and all negotiations, discussion, understandings or
agreements heretofore entered into between the parties are hereby declared to be
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superseded by this Agreement. No waiver of alteration of printed terms hereof shall
be valid unless in writing and executed by both Agreement or the obligations of
NetCare hereunder shall not constitute a waiver of such conditions or obligations.

XVI. Attorney Fees

Should any party to this contract commence any action for the purpose of enforcing
or preventing the breach of, any provision of this contract, whether by arbitration,
judicial, or quasi-judicial action or otherwise, or for damages for any alleged
breach of contract, or for a declaration of that party’s rights or obligations under
this Agreement, then the prevailing party will be reimbursed by the losing party for
all costs and expenses incurred in connection with the action, including, but not
limited to, reasonable attomey’s fees for services rendered to the prevailing party.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of
the dates mentioned below.

NetCare Life & Health Insurance Company: TakeCare Insurance Company, Inc.:

A e

roy i Moylan Arvin Lojo é ;
icgresident & Director Health Plan Almiaistrdtor

Signed on: 4 / / q'l/ vl Signed on: G// 9 / 0/¢

JO

Joseph E. Husslein
President & CEO

Signed on: G/ ;‘?/ 2008

~
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Attachment A
Networ cess Fee
TakeCare agrees to compensate NetCare at a rate of ten percent (10%) of the final claim

amount(s) paid by TakeCare for claims incurred at Guam HealthCare Development Inc.,

DBA Guam Regional Medical City on Guam and other Network Providers added to this
Agreement by future Addendum(s).
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THIS FIRST AMENDMENT OF NETCARE LIFE & HEALTH INSURANCE
COMPANY NETWORK ACCESS SERVICES AGREEMENT is entered into
effective as of September 1, 2018, by and between NETCARE LIFE & HEALTH
INSURANCE COMPANY, a Guam based domestic life and health insurance carrier
licensed to do business on Guam ("NetCare") and TAKECARE HEALTH INSURANCE
COMPANY, INC.,, a Guam based domestic health carrier licensed to do business in Guam
("TakeCare"™).

RECITALS

WHEREAS, NetCare entered into a Participating Provider Service Agreement with Guam
HealthCare Development Inc.,, DBA Guam Regional Medical City ("GRMC") effective
September 1, 2015;

WHEREAS, Pursuant to the terms of the Participating Provider Service Agreement
between NetCare and GRMC effective September 1, 2015, NetCare entered into a Network
Access Services Agreement with TakeCare effective July 1, 2018, to lease and provide
TakeCare access to GRMC on behalf of select TekeCare clients, consistent with coverage
under certain of its group health policies;

WHEREAS, NetCare subsequently entered into a new Participating Provider Service
Agreement with GRMC effective September 1, 2018, NetCare and TakeCare desire to
amend the Network Access Services Agreement between them to incorporate the terms of
the new Participating Provider Service Agreement with GRMC effective September 1,
2018;

NOW THEREFORE, in consideration of the promises, the mutual covenants and
agreements herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the partics agree to amend the Network
Access Services Agreement as follows:

(1)

p 3 88 s A , Section I of the
Network Access Services Agreement is amended to read:

L Duties and Responsibilities
a. For the duration of this Agreement, as may be amended by future

Addendum(s), NetCare agrees to use its best efforts to remain in good
standing as a party under the Participating Provider Service Agreement

1
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between NetCare and Guam HealthCare Development Inc., DBA Guam
Regional Medical City effective September 1, 2015; the Participating
Provider Service Agreement between NetCare and Guam HealthCare
Development Inc., DBA Guam Regional Medical City effective September
1, 2018; and any other future underlying Participating Provider Agreements
under which access to TakeCare has been or will be given by NetCare.

. For the duration of this Agreement, as may be amended by future

Addendum(s), NetCare agrees to provide TakeCare with no less than sixty
(60) days' notice of any material change in the Participating Provider
Service Agreement between NetCare and GRMC, including any
amendment in the terms and conditions of the underlying agreement; any
amendment in the Reimbursement Schedule; any failure of automatic
renewal of the underlying agreement; any voluntary or involuntary
termination of the underlying agreement (with or without cause); or the
execution of a new Participating Provider Agreement.  NetCare
acknowledges that such notice by NetCare to TakeCare regarding the
underlying Participating Provider Agreement is needed to allow for any
necessary amendment of the agreement between TakeCare and NetCare or
the execution of a new agreement.

. For the duration of this Agreement, as may be amended by future

Addendum(s), NetCare agrees to perform the following functions in relation
to TakeCare policies which include Guam HealthCare Development Inc.,
DBA Guam Regional Medical City, and other designated providers by
future Addendum(s), in their provider network, or such functions as
otherwise agreed to by the parties:

i. Facilitate review as requested by TakeCare of claims or medical
reports from Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased to
TakeCare;

ii. Grant access to Guam HealthCare Development Inc., DBA Guam
Regional Medical City and future providers which may be leased to
TakeCare; and

iii. Provide complete data reporting capabilities on a monthly basis.

d. Legal, Complaint, and Regulatory Notices. In the event of a notice of suit or

any legal proceeding, consumer complaint or regulatory notice or complaint
against TakeCare or otherwise related to the Policies, NetCare will
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promptly forward all such legal documents, correspondence, and other
relevant material in NetCare’s possession to TakeCare at the following
address:

TakeCare Health Insurance Company, Inc.
Baltej Pavilion, Suite 108

415 Chalan San Antonio,

Tamuning, GU 96913

. Regulatory Compliance. NetCare will maintain all licenses required by

applicable insurance statues and regulation in Guam. NetCare shall provide
TakeCare with copies of all such licenses and renewals required thereby.
NetCare shall promptly notify TakeCare of annual reviews that relate to
these licenses. NetCare agrees that at all times it will abide by and conform
to all applicable laws, statutes, rules, regulations, orders, etc., of whatever
nature, of the state or jurisdictions in which NetCare does business and will
conduct its business in a manner which will not put TakeCare in dispute or
cause it embarrassment with the public or regulatory authorities or cause
TakeCare to sustain any possible penalties of any nature whatsoever.

. Practices and Procedures. The services performed by NetCare hereunder

shall be in accordance with all applicable laws and shall be in accordance
with generally accepted insurance industry practices and procedures. As
necessary, NetCare agrees to use commercially reasonable efforts to hire
and retain employees having the experience and capabilities to perform the
services required to be executed under this Agreement.

e. Emergency Care. The provisions of this Agreement are only applicable to

TakeCare policies that include Guam HealthCare Development Inc., DBA
Guam Regional Medical City in their provider networks. This Agreement
does not apply to TakeCare policies which do not have Guam HealthCare
Development Inc,, DBA Guam Regional Medical City in the provider
networks even though there will be coverage for emergency services out of
network at Guam HealthCare Development Inc., DBA Guam Regional
Medical City. Claims for emergency services from Guam HealthCare
Development Inc., DBA Guam Regional Medical City (or for any services
for that matter) for members that do not have Guam HealthCare
Development Inc.,, DBA Guam Regional Medical City in their provider
network are not be within the scope of this Agreement. TakeCare will have
no obligation to pay any fees to NetCare for those emergency claims paid to
Guam HealthCare Development Inc., DBA Guam Regional Medical City.
Should NetCare provide TakeCare access to other Network Providers by

3
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future Addendum(s), then the provisions of this Agreement regarding
claims, including those for emergency services, will also apply to TakeCare
policies which have those Network Providers in their provider networks.

f. Utilization Management and Quality Assurance. For the duration of this
Agreement, TakeCare agrees that NetCare has no responsibility for
performing utilization Management and quality assurance for TakeCare.
TakeCare shall perform all utilization management and quality assurance
including review of medical records, pre-certification authorization,
preadmission review, concurrent and retrospective reviews for determining
medical necessity.

(2)  Section VI of the Network Access Services Agrcement. Section VI of
the Network Access Services Agreement is amended to read:

VI. Effective Date; Term

This Agreement shall be effective July 1, 2018 thru December 31, 2020.
Unless terminated carlier, and subject to the term of any applicable
underlying agreement between NetCare and any of its Network Providers,
and each party’s right to terminate, this Agreement shall automatically
renew on an annual basis on January 1, beginning on January 1, 2021, on
the same terms and conditions unless otherwise mutually revised.

(3)  AllOther Terms and Conditions to Remain the Same, The parties agree
that this FIRST AMENDMENT OF NETCARE LIFE & HEALTH INSURANCE
COMPANY NETWORK ACCESS SERVICES AGREEMENT supplements, and does not
supplant the terms of NETCARE LIFE & HEALTH INSURANCE COMPANY
NETWORK ACCESS SERVICES AGREEMENT, entered into by the parties with and
effective date of July 1, 2018, and the terms of said NETCARE LIFE & HEALTH
INSURANCE COMPANY NETWORK ACCESS SERVICES AGREEMENT, entered
into by the parties with and effective date of July I, 2018, as amended herein, is by this
reference incorporated and made a part hereof. It is expressly agreed that all other terms,
conditions, provisions and stipulations contained in said NETCARE LIFE & HEALTH
INSURANCE COMPANY NETWORK ACCESS SERVICES AGREEMENT, entered
into by the parties with and effective date of July 1, 2018, as amended, shall continue to
remain unchanged and in full force and effect.

[Signatures follow on the next page.]

TAKECARE ACCESS 2018 (TICrev022519)



IN WITNESS WHEREOF, each party to this agreement has caused it to be executed at

Hagétiia, Guam on the dates indicated below.

NETCARE LIFE & HEALTH INSURANCE TAKECARE HEALTH

COMPANY INC.

e

TROY K. MOYLAN
ice President & Director

Signed on: 5 ,o$,_aoy C'

INSURANCE COMPANY, INC.

’
ARVI

Health Plan Administrator
Signed on: = -

JOSEPH E. HUSSLEIN
President & CEO

Signed on: 3’04’40’ q

By:
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May 1,2019 ST
YIA HAND DELIVERY and VIA EMAIL
Mr. Troy Moylan and Mr. Jerry Crisostomo
NetCare Life and Health Insurance Company
Julale Center, Suite 200

424 West O’Brien Drive
Hagatna, GU 96910

Re: Activation Notice
Dear Misters Moylan and Crisostomo:

As discussed during our telephone conversation on April 30. 2019, TakeCare is a
prospective offeror intending to respond to the FY2020 Government of Guam Request for
Proposal (“RFP”) for the GovGuam Group Health Insurance Program. Responses to the
RFP are due May 3, 2019, and TakeCare plans to submit a respomsive bid. A key
difference of this year's RFP from prior years' is the requirement that offerors designate
network providers as being either directly contracted or under a leased arrangement as part
of either the GovGuam “broad” network and/or “high performance” (or narrow) network.

Recently enacted Public Law 35-2 requires that all public and private hospitals
operating in Guam be in the networks of those applying to provide health insurance to the
Government of Guam. The RFP mimics this statutory requirement. As a practical matter,
the only private hospital the law on Guam is the Guam Regional Medical City (“GRMC").
Therefore, GRMC must necessarily be in-network for any prospective offeror.

Pursuant to the Network Access Services Agreement entered into between
TakeCare and NetCare with an effective date of September 1, 2018 and subsequently
amended on March 4, 2019, this letter serves as TakeCare’s official notice to Netcare of its
intent to activate access for its Government of Guam members to GRMC as a “leased
provider™ for services. This activation for services extends to NetCare's existing and
future arrangements for services and applicable fees with GRMC (herein “Activation
Notice”).

TakeCare's activation notice is solely for the purposes of responding to the
GovGuam Group Health Insurance Program RFP for GRMC’s inclusion as a provider in
the “broad network™ for FY2020. Such access and the inclusion of GRMC as part of
TakeCare's “broad network” are conditioned upon TakeCare being awarded either the
exclusive or non-exclusive bid, without protest, for the FY2020 GovGuam Group Health
Insurance Program. In the unfortunate event that the RFP results to a protest, and existing



NetCare Network Access Services Agreement Activation

May 1,2019
Page 2

GovGuam Group Health Insurance Program benefits and rates be extended beyond the
existing fiscal year (September 30, 2019), this activation notice is of no effect.

As you are undoubtedly aware from NetCare’s prior participation in the GovGuam
RFP process, the GovGuam Group Health Insurance Program negotiation with prospective
carriers commences on the months of June and July with award in August followed by
open enrollment during the month of September for an October 1% effective date for the
FY2020 GovGuam Group Health Insurance Program.

With the above in mind, in addition to applicable confidentiality provisions, it is
TakeCare’s view that any formal notice by Netcare to GRMC of the Network Access
Services Agreement between TakeCare and NetCare may be premature until TakeCare has
at least submitted its response to the RFP and preferably not until GovGuam negotiations
are completed and an award made. However, we acknowledge that NetCarc may have
certain obligations with its provider partners.

Likewise, TakeCare requests that NetCare obtains GRMC's formal acceptance or
non-acceptance with stated reason(s) of TakeCare's leased access that TakeCare be
provided such written correspondence accordingly.

Lastly, while this Activation Notice specifically is for TakeCare's intentions related
to the FY2020 GovGuam Group Health Insurance Program RFP, TakeCare reserves the
right to activate GRMC, as well as other NetCare network providers, for TakeCare’s
federal and/or commercial insurance offerings for January 2020. As these benefit
programs and discussions progress with TakeCare's service partners, we will advise you
accordingly under separate notice.

TakeCare Insurance Company, Inc.
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= T MINA'TRENTAI KUATRO NA LIHESLATURAN GUAHAN
2017 (FTRST) Regular Session

Bill No. U3 (g )

Introduced by: B.I.F. cmf%'

AN ACT TO ADD § 4302(f)(1) OF CHAPTER 4, TITLE 4,
GUAM CODE ANNOTATED, RELATIVE TO REQUIRING
THAT ALL PRIVATE HOSPITALS BE COVERED UNDER
THE GOVERNMENT OF GUAM HEALTH INSURANCE

CONTRACT,
1 BE IT ENACTED BY THE PEOPLE OF GUAM:
2 Section 1. §§ 4302(f)(1) of Chapter 4, Title 4, Guam Code Annotated, is

5

6

7 health care services all jr subscribers.”

8 Section 2. Effective Date. This Act shall become effective upon enactment.

9 Section 3. Severability. Ifany provision of this Act or its application to any
10 person or circumstance is held invalid, the invelidity shall not affect other

11 provisions or applications of this Act which can be given effect without the invalid
12 provision or application and to this end the provisions of this Act is severable.

108 W ol
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DEPARTMENT OF ADMINISTRATION
(DIPATTAMENTON ATMENESTRASION)
DIRECTOR'S OFFICE
(URsinan Dirakiot)

& 590 South Marine Corps Drive
ammam Calvo Sulte 224, GITC Bulding, Tamuning, Guam 86913 Christine W, P. Balato

vemor pe . Direcior

Ray Yenorlo Post Offica Box 884 Hﬂﬂﬁm Guam 86932 Vincant P. Anfola
Ugutenan Govemor TEL: (671) 476-11011221/1250 * FAX: (671) 477-8788 Deputy Directr
March 15, 2017

The Honorable Banjamin J.F. Cruz, Speaker

Chalrman, Commiliea on Appropriations and Adjudication
1 Mina' Trental Kutiro Na Liheslaturan Guéhan

Sulte 107, 155 Hesler Place.

Hagatfla, Guam 86910

RE:  Written Testimony on Blil 21-34 (COR)
Buenas yan Hifa Adal Mr. Chalrman and members of the Commities,
Thank you for the opportunity to provide comments on Bill 21-34 (COR):

AN ACT TO ADD §4302(f)}{1) OF CHAPTER 4, TITLE 4, GUAM CODE ANNOTATED, RELATIVE TO
REQUIRING THAT ALL PRIVATE HOSPITALS BE COVERED UNDER THE GOVERNMENT OF
GUAM HEALTH INSURANCE CONTRACT.

The Depariment of Adminisiretion recognizes tha need for the government of Guam to provide equal
access to all duly qualified providers as well as an employee'’s right to choose services among them.
However, we are concemed with any measure that mandates Inclusion of any particular provider,

§ GCA, Chapter &, §lln1(b) relative to the underlying purposes end of the Guam Procurement

Law identifies the following purposes and polices of procurement: *(4) (o ensure the falr and equiiable

nmmofanpemwhodedwlmmpmwrunemmhmdlmnnfbrr(abpmldamad
economy In temitorial aclivites and to maximize the fullast extent practicable the

pubnht:n'ﬁmds of the Termitory; (6) to foster effective broad-based compsliion within the free entarprise
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Anoﬂnreoneamlsﬂudlsplﬂtyhprlmasdemonshhdh&ealadtedfeewheddo. As you will note,
the difference In cost for services daes not allow the Gowmmbmhhﬁﬂulm
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The cumrent law requires the Health Insurance negotiating eommmee to look at all aspects of the carrlen
proposals such as capabliity {o defiver services, nelwork oplions, personnel
system/orpanizational capabfiity to support the large numbers of enrcliess, elo. Theeommilhehh
discussions on how to Improve our raling of proposals to ensure equal access; and the amploysa's right
to chooaa from all duly qualified providers Is faclored knto acoring. Rt Is tha Department of Administration's
poduonmatmhhﬁ\ebastwaybdwwllhdhmhawﬂu‘spmvldermtwukmhuhnnm
Inclusion of a select a matter of law. R Is elso of graat concem that the curent bll may set
precedent for all providers to demand equal treatment relative o incluslon.

1t is for thege reasons thet the Department of Administration does not support Blll 21-34 as written.

Senseramente,

Christine W. Blhto
Dhclw.
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Sarvice CPT code PR\@E ?EG

EKS Tradl § 10668 8239
rinslysls suto w/ scope 8100 14.37 8.20
Chest w/wo contrast 71552] § 5,598.301 % 97948
MRA Head w/wo contrast 70549] §  4,630.49]5  1.833.68
178.13]% 77.16

264315 1644 .

55.15 | ¢ "25.70

6183961$ 189.10

464,05 % 3191

5.00 112

1,985.28 41888

1,752.931S . 317.19

3257.55]8 147347

elemetry -2,600.00 827.63
Nursery Room and Board $ 1,600.001$ 420.13
Surgical Room and Board 5 2.456.25]$ 605,68
Pediatric Room and Board 24562515  789.73 |
B/GYN Roam and Board § 24562508 63741 |
ICU Regular ioom § 325755 UnaAT|
Pediatric ICU $§ 325755 1,271.89
Room and Board $ 375000)8 955.37

¢U isolstlon Room $ 60750018 127189
Medical Room and Board Isolation Raom § 43245015 630.89
Delivery Vagina! Routina $ 9,822.00 B20.53 |
Dellvery Vaginal High Risk $ 1221500} 6 820.53
jery ficst 30 mins. § 40568018 141874
rgery each additional 15 mins. 1,024.20 " 28645
OR level il 30 min $ U508 18.74
OR leval If additional 15 min $ 27653419 23645
OR level i1 30 min § 8512815 141874
OR k i1 additdonal 15 min S 38714718 23645
OR{evel IV 30 min . 6 116184219  1.418.74 |
OR level IV additional 15 min $ 5 23645
SR ionl V0T TRino i i
OR level V additional 35 min $ 7205576 |$ 23645
OR Tevel V1 30 min 23218 1481
OR level VI additional 15 min § 53724518 33648
Outpatiant Surgery 30 mins (=10 3451
Outpatient Surgery additonal 15 ming 47818 10310
ncomyel $ 11600]$ 19.41 |
Amikacin 250 my CRETY ) T
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513.52
555.82
820.53
28635
{Fetal Non-stress test 590251S  304.02($ 14529
Echo Fetal Cadiovascular 7 S 6850888 443.89
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March 16, 2017

The Honorable Speaker Benjamin J.F. Cruz

34 Guam Legislature

155 Hesler Place, Suite 107

Hagatna, Guam 96910 ) Hand Dellvered

RE: Bill No. 21-34 (COR) - BJ.F. Cruz - An act to ADD § 4302(f)(1) of Chapter 4, Title 4,
Guam Code Annotated, relative to requiring that all private hospitals be covered
under the Government of Guam health Insurance contract.

Dear Speaker Cruz:

Thank you for inviting us to testify on the aforementioned bill. At the onset, we would like to share
with you and the committee members that our company currently contracts with Guam's only

privately owned and operated hospital, and that we support all efforts to ensure that the new
hospital remains a viable and successful entity in our community.

Nonetheless, we must oppose bill 21-34 on the basis that private en'herprlses such as hospitals,
clinics, and insurance companies should be allowed to negotiate agreements without government
fo

grovlders that hnva also made large lnvestments onGuam but are not g!ven the same type of
advantages. .

There are existing federal laws requiring insurance companles to pay for emergencies at non-
participating hospital providers with certain allowances, and we belleve this is a sufficient

protection for hospitals. The possible conseguences of this bill are that the private hospital
rovider will have a significant advantage against Insurers knowing that insurers MUST hav
agreement with them, and possibly demand rates that may not a :ﬁlﬂe n our-market pla

we oppose on the at private agreements, enterprise, and commerce
should not be legislated.

Respectfully yours,

.

/'g%/p &

Health Plan Administrator
Cc: Al Senators

mmmuhrm-ukﬂwmummmmmmmmmmmuw.
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nolified disssmination, diatrbution, or copying communioation s stricty prohbited, recelved

communicalion in error, please contact us hone at (671) 477-8808. e




wn,

TakaCare Insurance Company, tnc.
P.0.Box 4678 Temuning, Buam 96731

@ MeCare Telephone: (571) 644-6956 Fax [671) 647-0851 Smaker!enjmfnlf.ﬂm

(\, _ R 1 5200
March 15, 2017 WM"—:

163 Chalan Santo Papa
Hagitila, Guam 96910

Dear Speaker Cruz and Members of the Committee on Appropriations and Adjudication:

Thank you for the opportunity to submit written testimony for Bill No. 21-34, “An Act To
P ADD § 4302(F)(1) Of Chapter 4, Title 4 Guam Code Annotated, Relative To Requiring That All
_ Private Hospitals Be Covered Under The Government Of Guam Health Insurance Contract. * 1
C\ am the CEO and current Health Plan Administrator of TakeCare Insurance Company, Inc.

" (“TakeCare™) and provide these comments in that capacity.

The Organic Act of Guam makes the Governor responsible to maintain and operats
public health services in Guam. 48 US.C. Section 1421g. Bill. No. 21-34 will result in
pumercus Government of Guam employees and dependents using GRMC instead of GMH, and
thmbymbsunﬁmynducingthcmusofm A roduction of revenue to GMH will

the Govemor’s ability to “establish, maintain and operate public health
mviuaincum.indudmghosplnh... . 48 U.S.C, Section 1421g. It is self-evident that the
Govemor cannat perform his Organic duties if there are inadequate revenues to “maintain and
operate” GMH.

Bill No. 21-34 also violates the Bqual Protection Clause because the loss of GMH
mmuuwmmmtlnaddiﬁonﬂugishﬁvuppmpdaﬁm,mdmmbyﬂnclmhmm
bmdmmcumdﬁzm In €77 i £ A s, 383?8“”476(0&
Gum1974).meenmugshmhadpmednhwnquungmme6ummmﬁuﬂy
(“GPA") charge less far services to non-profit entities. The District Conrt of Guam ruled that the
law violated equal protection because a lower rate to non-profit entities resulted in additional

Q mmc;:imymmm. 383 F. Supp. at 481-482. In other. words, the taxpayers bad to
make up the difference
(/ d

) N




Speaker Begjamin J. F. Quz
Marchi, 2017

Bill No. 21-34 is likewise inorganic because it will place an edditional tax burden on
Guam citizens to make up for the loss of GMH revenues. For every dollar that is paid to GRMC
under the Government of Guam Health Plan, that is a dollar that does not go to GMH from the
Government Health Plan. Furthsrmore, it is the taxpayers of Guam that will have to make op the
lost revennes to GMH in order to keep it operational.

Under Bill No, 21-34, health insurers will be compelled o enter into a contract with
GRMC and pay rates that they woold otherwiss reject, or not participate in the Government of
Guam Health Plan, Compelling health insurers to pay increased rates with GRMC violates the
Organic Act provision providing that “[n]o person shall be deprived of . . . property without dus
process of law.”" 48 U.S.C 1421b(e).

the Govemment of Guam Health Plan. However, the Legislature cannot compel GRMC to have
a contract with any particular health insurer. Similarly, the Legislatore cansiot control the rates
that GRMC charges to any particular health insurer. GRMC, therefore, could decide to have a
contract with only one health insurer, and thereby effectively decide who would be the exclusive
provider of Goveniment of Guam health care, In simple terms, GRMC (not the Executive or
Legislative Branches) would be deciding the health insurer to be awarded the Government of
Guam Health Contract. This is a textbook example of an improper delegation of both Legislative
and Executive Authority to a private entity.

S. Bk NG =24 1IDp

The Organic Act provides that there can be no “law impairing the obligation of
contracts,” 48 U.S.C. 1421b(j). By requiring that health insurers have a contract with GRMC,
the Legislatnre is prohibiting health insurers from having exclusive contracts with other
hospitals, such as GMH. This is a clear impairment of a health insurer’s right to contract.
Furthermore, an exclusive contract with GMH would very likely resolt in a Iower cost than a
non-exclusive contract, and thereby reduce the cost of health care to Government of Guam

employees.
6.  BillNo.21-34 Js An Ex Post Facto Violation.

Prior to Bill No. 21-34, hiealth insurers had the contractual right to have a contract with a single
hospital. The Organic Act provides that Guam’s Legislature cannot pass legislation that makes
improper an act that was proper whea committed. 48 U.S.C, 1421b(j). Howevex, Bill No. 21-34
becomes “effective vpon enactment,” and will thereby make improper that which was perfectly
legal before its enactment.

7.

special legislation for GRMC. What about other private health care facilities, such ss Clinics?
Why bave they been excluded from the contractual mandate? Are they not worthy of
consideration or is the discrimination against them legal?



Speaker Bzjamin ). F. Oz
l;l:l’l;.!ﬂﬂ

According to Eric Plinske, GRMC's Director of Corporate Affairs, in a news release dated
February 13, 2017, “the going rate for a private room at GRMC Is $2,400.00 compared to $600
for a semi private room at Guam Memorial Hospital ("GMH")." Pacific News Center, February
17, 2017. See also, Guam Daily Post, February 14, 2017, Incidentally, all of GRMC's rooms are
private rooms. There are no semi-private room rates st GRMC. Mathematically it is simple to
determine that health fnsurance premiums will rise just from the difference in cost of hospital
room rates. And, unlike the rates at GMH, GRMC may raise its rates at any time without the
benefit of a public hearing or legislative approval as would be required for an increase in rate at
GMH

Public Health conducted a cost analysis for fiscal year 2017 that shows GRMC's new per
diem rate of $5,075 will cost the government agency an additional $23 million. If the rate were
to be based on GMH's $1,123 per diem rate, it would only cost about $10 million. Multiply thoss
costs over the entire population of covered lives for the Hof Guam health Plan and its yet another
example of rising healthcare coats that cannot be ignored if GRMC is to be & required provider
under the Government’s Health Contract.

Because GRMC is a private for profit hospital it is not bound to any fee achedule or public
oversight as it relates ta pricing their services. With a guarantes of inclusion into the Governmeat
of Guam Health Plan, this Bill provides GRMC an unfair advantage in what should be a
competitive healthcare marketplace, In an anti-compelitive environment prices will skyrocket,
patient care and quality will be compromised and the Government of Guam its employees, and
retirees will be left holding the bag. Simply said, if this Bill passes into law GRMC will have no
reason 10 negotiate or address what is significantly higher costs compared to GMH or other on-
island providess.

In addition to practically killing GMH, the Government's attempt to force a privats
company to contract with another private eatity as part of competitive RFP process such as the
Governmeat of Guam Health Plan creates an anti-compstitive environment and is not sonnd
public policy. What will undoubtedly result is an absolute unwillingness on GRMC's part to
negotiate rates or fees with health plan providers in a captured hoalthcare market.

9.  XskeCare's Pepspective,

TakeCare has been a health plan provider for the Government of Guam Health Plan since
FY2013. As a health plan providar for the Government of Guam, TakeCare has partnered with
the Government during times of financial hardship and has continued to provide health insurance
coverage to retirees even though premiums were not paid under the terms of TakeCare's contract
with the Government. Those financial hardship conditions still exist and to this day TakeCare is
still not recelving the full contribution of the Government of Guam share of premiums for
retiress.

As we already know from past experiancs, the Government of Guam has been unable to
meet its existing obligations for retiree health insurance premium payment and if this bill passes
it will create sven more dire financial conditions for the Government.
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Speaker Begjardin . F. Croz

For the past three fiscal years TekeCare has provided the Government of Guam with
numerous exclusive and non-exclusive proposals that wonld have. saved the Government of
Guam, its employees and retirees tens of millions of dollars in healthcare costs. To be clesr,
those savings were realized largely due to the fact that Goam Regional Medical City (“GRMC")
was pot part of TakeCare's health insurance offerings. If this Bill passes, TakeCare would be
forced to include GRMC into its health insurance proposal cansing any real or potential savings
over existing rates to completely evaporate. Requiring that GRMC be a participating network
provider for the Government of Guam Health Plan will cause rates to rise exponentially.

Bill No. 21-34 is a significant step in the wrong direction and will only serve to drive
hea!thinsmncepmiumsnpwudfortheGovmentofGnm.iuemployeu and retirees. It
will certainly jeopardize the viability of GMH. ‘This bill is not in the Government's best
interests and is contrary to the aim and objective of the recently passed legislation in Bill No. 3-
34, If the Government seeks to control the inflationary rates of heslthcare speading nnderlts
health plan benefits, thisBillshuu!dnotbapmed

FoullthemsomoutﬁmduhmTakeCmuhyonheonﬂduﬁmlmpwuhlsleglﬂaﬁm

will have on Government of Guam taxpayers, employees and retirees who rely on the

Government of Guam for health insurance, and prevent this Bill from beings enmdmtohw
Sin

J " .
CEO and Health Plan Administrator
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I MINA'TRENTAI KUATRO NA LIHESLATURAN GUAHAN
2017 (FIRST) Regular Session

Bill No. 3-34 (COR)

Introduced by: B.1.F.Cnz

L

AN ACT TO AMEND §§ 4301(a) AND 4302(c)(2), BOTH OF
ARTICLE 3, CHAPTER 4, TITLE 4, GUAM CODE
ANNOTATED, RELATIVE TO ENSURING THAT ONLY THE
MOST ECONOMICAL AND BENEFICIAL HEALTHCARE
INSURANCE PROPOSAL PLAN FOR GOVERNMENT OF
GUAM EMPLOYEES AND RETIREES AND FOSTER
CHILDREN IS FORWARDED BY THE GOVERNMENT OF
GUAM HEALTH INSURANCE NEGOTIATING TEAM TO I
MAGA’LABEN GUAHAN FOR CONSIDERATION; AND TO
DIVESTING THE LEGISLATURE OF FINAL APPROVAL
AUTHORITY OVER ANY CONTRACT ENTERED INTO BY 1
MAGA’LAHEN GUAHAN FOR THE SAME.

BE IT ENACTED BY THE PEOPLE OF GUAM:

Section 1. Subsection 4301(a) of Article 3, Chapter 4, Title 4, Guam Code
Annotated, is hereby amended to read: '

“(a) I Maga'lahi (the Governor) is authorized to enter contracts and reject
proposals, with the written concurrence of the Spedker of I Liheslaturan Gudhan
(the Guam Legislature) or the Chief Justice of the Supreme Court of Guam whose
consents may be withheld in their sole discretion, with one (1) or more insurance
companies, authorized to do business in Guam, for group insurance, including, but
not limited to, hospitalization, medical care, life, and accident, for all employees or
separate groups of employees, and foster children, of the government of Guam. if
the Legislative or Judicial Branches of government elect to enter into separate
contracts for their employees as authorized in § 4301(c), 7 Maga lahi shall obtain
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the written concurrence of the Branch electing to remain with the Executive Branch
before the group insurance contract is entered into or a proposal rejected. The
government shall not be construed as an agent of any insurance company in
negotiating or administering this group insurance program. Health benefits provided
under this authority may be self-funded and administered by a third party if it is
determined to be cost-effective. LMMJ&MM

13_‘12.{2)_0&“;&!_‘1.!_
Section 2. Subsection 4302(c)(2) of Article 3, Chapter 4, Title 4, Guam Code
Annotated, is hereby amended to read:

*(2) The negotiating team upon selection and review of the single best
available proposals by participating healthcare respondent{s)/provider(s), which
refleet shall be the most economical and beneficial healthcare insurance proposal
plan for government of Guam employees and retirees, and foster children, shall
forward said the-aseepted proposals to I Maga'ldhen Gudhan for consideration, and
to I Liheslaturan Gudhan for its review final-appreval no later than July 31, and prier
to the annual legislative sessions wherein the upcoming fiscal year budget for the
govemment of Guam is before I Liheslaturan Gudhan for consideration.




Section 3. Effective Date. This Act shall become effective upon enactment.

Section 4. Severability. Jf any provision of this Act or its application to any
person or circumstance is held invalid, the invalidity shall not affect other provisions
or applications of this Act that can be given effect without the invalid provision or
application and to this end the provisions of this Act is severable.
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SPEAKER BENJAMIN ].F. CRUZ

(‘pml

Jtor@senstorbjeruz.com | www.senatorbjanuz.com

B IMina‘trentai Kudtro na Liheslaturas Gudhan
THE 34TH GUAM LEGISLATURE

163 Chalan Sunto Papa, Hagitfia, Guam $6910
T (671) 477252001 | F: (671) 77-2522

ttee on Appropriations and Adjudication

Bill No. 384 (ClY
and referred to Al

Bill No. 3-34 (COR), As Introduced - B.].F. Cruz - “An act to amend §§ 4301(a) and
4302(c)(2), both of Article 8, Chapter 4, Tifle 4, Guam Code Annotated, relative to
ensuring that only the most economical and beneficial healthcare insurance proposal
plan for government of Guam employees and retirees-and foster children is forwarded
by the government of Guam Health Insurance Negotiating Team to I Maga'lahen Guahan
for consideration; and to divesting the Legislature of final approval authority over any
contract entered into by I Maga‘lnhen Guahan for the eame.”

L OVERVIEW

R) was introduced by Speaker Benjamin J.F. Cruz on January 4, 2017,
2 Comumittee on Appropriations and Adjudication on January 24,

017

The Committee on Appropriations and Adjudication convened a public hearing cn
Friday, February 10, 2017, beginning at 2:00PM in the Guam Legislature Public
Room. The hearing for Bill No. 3-3¢ (COR) began at 2:04PM and ended at 3:42PM.

e
All legal requirements for public notices were met, with requests for publication sent to

all media and all Senators on February 2, 2017, and February 8, 2017, via emall. Coples
of the hesring notices ave appended to the report.

Senators Present

Speaker Benjamin J.F. Cruz, Chairperson
Vice Speaker Therese M. Texlaje, Member
Senator Régine Biscoe Lae, Member
Senator Telena C. Nelson, Member
Senator Joseph 8, 8an Agustin, Member
Senator James V. Espaldon, Member
Senator Thomas A. Morrison, Member
Senator Louise Borja Muna

Appeared Before the Copumiiitee

Ms. Christine W. Baleto, Direcior, Depariment of Admiristration

Attorney Shannon J. Taltano, Legal Counsel, GovGuam Health Insurance Negotiating Team
Mr. Frank Campillo, Health Plan Administrator, Calvo’s SelectCare Insurance

M. Eric L. Plinske, Director of Corporale Affsirs, Guam Regional Medical Gity
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Vice Speaker Terlajes
“Does our RFP require coverage at both hospitals or is it certain hospitals?”

Ms, Taitano:
“1 believe it is just for hospitalization. I don't recall...”

Director Baleto:
“And that’s why I think we would need to research because I don‘t believe you
mnmmennﬂ\edkﬂaandny,ymmustpnudemmdlofﬂmehosplhh
tonuofﬂteclhﬂm,tomofﬂ\esephmmdu 1 don’t know if we are able to do
that.”

Vice Speaker Texlaje:
“Do you - I was going to ask the carriers this question, but I'll ask. Can you list
the difference in services in the different hospitals that we have? Or djfference in
services that employees are getting at off-island hospitals. What makes them
different? When they say they want choice, is it that they want a certain service

that another hospital does not provide, Or is it really just chaice that Is nota
. critical item?

Ms. Taitano: . .
“I’ve been told by some employees when they like the option to choose the
different carriers, it's the rates they compare because the plans are the same. I've
been told, too that it's the service they recetve from the different carriers. Some
prefer one carzler over the other. That's what has been conveyed to me.”

Vice Speaker Terlaje:
“Customer service?”

Ms. Taltano:
“Yes*

Director Baleto:
“Responsiveness, especially when it comes to claims, any paper work, or
cooxdination of services, if you need to fly off-lsland—we hear some of those
comments as well; There are come carrlers who are more responsive or quicker

to set those things up as opposed to maybe someone else that they might have _

had experience with.”

Vice Speaker Texlaje:
“I would be interested If the government of Guam is going to require an
exclusive contract because of cost or find ways to save an cost. Would you be
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Unfortunately we are not the ones to determine the splits, unless we grab it
back.”

Mr. Campillo:

*But you could legislate that.”

Chajirman Cruz:

"We may have to take that back. Thank you for being the one suggesting it.

Vice Speaker Therese Terlaje:

“’m sorry 1 am not familiar with this but, [quoting from Mr. Campillos
tegtimony] “... whereby [the Guam Memorial Hospital Authority] Itmits its

to the Medicare rates for the GovGuam population”. Do they have one
set of rates for Medicare and then another set of rates for insurance companies? Is
that how it works?”

Mr. o:
“So, GMH is paid by Medicaid, Medicare and [Medicaid Integrity Program], a set
of rates that are basically based on the Medicare reimbursement factar. The rest
of us have to pay a different rate, It is based on thelr published rate echedule. We
used to get a prompt payment discount if we paid in thirty (30) days. That was
eliminated. So, that's the schedule that applies to third-party payem. I'm
suggesting, why charge your population mare? After all, it is GovGuam taking
care of GovGuam employees so allow us to pay GovGuam based on the
Medicare fee echedule.”

Vice Speaker Terlaje:
“Do you think the government could make an agreement for GovGuam
subscribers? We set a rate like that?”

Mr. Campillo:
“It's your hospital. You can do whatever you want.”

Vice Speaker Texlaje:
I} ask the Attorney General.

Mz, Campillo:

"You are already paying Medicaid based on Medicare. Thank you very much.”

M, Bric Plinske greeted members of the Committee and introduced himself as Director

of

Affairs for the Guam Regional Medical City. He then proceeded to read

his written testtmony (appended to this reporf). The written testimony —while expressing



Committee on Appropriations and Adjudication
Commitiee Report Digest for Bill No. 3-84 (COR), As Introduced
Page 23 of 30

support for the measure’s intent—sought amendments that would require all qualified
insurers participating in the GovGuam Health Insurance Program to include both
private and public hospitals as in-network providers.

M. Plinske further noted:

“Mr. Speaker, I appreciate the ime, One of the things we mentioned fwas] choice
and I know [we've] talked about economies-of scale and bargaining power and
that's what insurance companies have when they deal with providers and they
will negotiate rate discounts because of thelr bargaining power and their
economies of scale. But when they don’t sign a contract with a provider those
rates remain at the list rate and they go on to the customer. As a non-
participating provider, the biggest thing that people don't understand and I
would assume you may have a difficult ime understanding what non-
participating provider means and the famous quote, eligible charges. What that
means and I can explain in detall right now, for instance the one plan who has
not put us in their network, it doesn’t mean that there's necessarily savings
anywhere it just means those costs are going to have to go to someone else. We
are holding over five million dellars (§5 million) of claims for that provider, We
have not sent those to the customer—Yyour GovGuam employees, retirees, federal
workers~because we are in negotiations to try and work out an agreement.
We're not really that close right now, unfartunately,

“The three (3) other plans on-island have all signed with us a long time ago, So, if
we were to release those bills to those patients, we are going to have to
eventually, if those good faith efforts don’t work. Imagine the bankruptcles that
people will face if they have to pay these full bills under eligible charges, And it's
not just the one plan, all health plans have this clause, If you are non
participating provider they only pay directly for emergency sexvices under the...
i's called {the Bmergency Medical Treatment and Labor Act (EMTALA)]. No
hospital can turn away a patient due to money issues. You accept them and you
must stabilize them. Many times that emergency visit results in an admission. As
a non-participating provider there are many hoops that are followed. First, they
come into the emergency room, you have no agreement with this health plan but
you are supposed to within twenty four (24) hours or twelye (12) hours notify the
non-participating, the plan that you are not a network provider in of the
emergency room visit in order for any payment whatsoever to be paid.

“Then, if there is an adnilssion, require another notice with pre-authorization
approval to be provided to the hospital for what would be called, pre-
authorization to admit to a non-participating provider. Now, even if you got
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that, it doesn’t mean the plan is going to pay anything to the hospital. The whole
bill is going to the patient, that full price and the only way that patient is going to
get any money back is if they first, pay the full bill with no discounts because
they don't get the benefit of a negotiated agreement and those negotiated rates.

“Now, If a miracle happens and they end up finding the money to pay that bill
then they get to go to the health plan and seek reimbursement generally at
seventy percent (70%) of eligible charges. What does that mean? That means
usually the lowest of the low of any rate they can look at: Medicare rate, the
lowest network rate—GMH likely end a range of other ones, some physiclan
fees. There’s about three to four (3-4) different ones they could refer to; usually
i1l be the lowest of the low.

“As an example of that is a private room at GRMC at list price, the lowest and
we're a private room hospital where GMH is a semi-private room hespltal with
some private rooms. A surgical room for instance is twenty four hundred dollare
($2400). It's about six hundred dollars ($600) semi-private at GMH. Now, just
that one service you went to the hospital at GRMC, and many times you have no
choice. If you are in an ambulance, you are going to be taken to the nearest
C, hospital whether that hospital is in your network or not and if you are not stahle
: and you need to be admitted, it's going to be done. You really don't have a
choice there, We are going to treat yon no matter what. And we are not going to

ask you during that process what plan you've got or if you have any money.

“So, now you go twenty four hundred dollars ($2400) just for the room.
Somehow you find the money to pay for that. And belleve me there are

and many other expenses going to be—we are just looking at the room. If you
heard seventy pereent (70%) of eligible charges you might think, well tha's not
bad, Some plans have eighty percent (80%) of charges if you are in network,
seventy percent (70%) of eligible charges—that doesn't sound too bad. The bill
goes through and you pay for the whole twenty four hundred ($2400). Now, you
go to the plan to seek reimbursement, Now, you'll find ont likely the reference
rate is the six hundred dollar ($600) room rate at GMH. That's a semi-private
room, seventy percent (70%) of that room rate. That's about four hundred and
twenty dollars ($420). The rest you eat—over two thousand dollars ($2000). What
was the real result? About seventeen percent (17%) of the bill was reimburged
but that’s only if the person had the money to pay the hospital up front. Rarely
do they have that, Who would? If you have a major set of surgeries: tens of
thousands of dollars for sure, and who's got that money laying ayound?
Saventeen percent (17%) if you can even find the money to pay up front that you
might be eligible to get paid and reimbursed back to you while you eat the eighty
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Mr. Campillo:
”lgtmetenyouﬂmomerddeofﬁmmnmeguvmmofcmowgnu
&ehnlthkmmncephmbhdndeemybody,thmyouhhﬂmubﬂﬂymul
health insurance plans to negotiate. You have to balance it, I can see the
perspective of a company and a hospital that has invested a significant amount
of dollars to be included in our plans. I can see their perspective, But on the other
hand, I think that we live in a free enterprise world, you need to allow health
insurance plans to be able to negotiate accordingly.”

Mr. Francis Santos approached the Committee and proceeded to testify.
“Thank you Mr. Speaker and colleagues. Then, I would argue that you have an
issue with the [Qualifying Certificates (QCs)] that we all benefit as insurance
carrlers and as a hospital. Because my understanding with the QC benefit is that
we as the residents of Guam will get a benefit from the hospital and the
insurance carriers. So, if you are going to allow this system to not choose this
hospital verses this hospital then we should really look at why we are giving
QCs. Because the promise was no, I'm going to allow this hospital to come to owr
island, offer this benefit and offer more Importantly to the residents that cannot
afford to come to the hospital. Again, I caution you to examine that closely. IT
(" , speak on behalf of GRMC, you [wanted] us to be on this lsland and provide this
~ - service, So, we are here.today. All we are asking is that give the resldents of
Guam the chance to choose the hospital and just put us in the networlk, is all we
are saying. We'll negotiate. Tha's our challenge to negotiate with the carrlers.
will say I don’t want to comment at this point because we recently transmitted
the bill on behalf of the GPA and GWA employees to ask the Legialature to
consider separating us out of the group health insurance and at that time I'l
submit my testimony recognizing both bills and how they address group health
insurance in total, Thank you very much.”

Chairman Cruz:

“When you were just speaking, were you speaking as a taxpayer or an official
from GRMC?” .

M. Santos:
“T have this crazy hat; sometimes three (3) hats actually, I can speak on behalf of
the industry if they allow me at times and sometimes they do. I have to speak on
behalf of GRMC because of the value it brings to this community and just as a
resident taxpayer who at times questions why we do QCs. This issue at this point
Is that it is a done deal. We've given QCs to insurance carriers because that’s the
benefit for the risk they take and then you asked GRMC to invest two hundred
and fifty million dollars ($250 million). So, we are here today asking that all the
(' residents of Guam be afforded to come to this hospital.
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Mz, Campillo:
] gave you my perspective that] don't feel the need to mandate that.* I

Senator James V. Espaldon:

“Mr. Speaker, if I may? What [Mr. Plinske] had testified to....I guess the
jmplication as jt is relative to this particular bill is that if we were to go down this
road and entertain this in session that only the lowest price carrier then it kicks in
and the testimony that if we're going to go down that road then at least include
the other hospital. Otherwise, any carrier who does not include wonld probatly
be able to bid the lowest price. I just want to make sure. Is that what really s
being said the past ten (10) minutes just to make it clear in my mind?”

Mr. Campillo:
"Iglill'xlnk[l\d:.ﬂhtske]saidltdwmdtlutlsﬂutlthahctﬂmﬂ\emwhomh! l
has a higher price cost than GMH. And you are right. If you are going to look at
the least expensive hospital, 1t's the same way when we go to the Philippines and
go to Green Hills to buy stuff. Cheap does not clearly bring quality and I think
that if you are going to mandate and you go with the lowest cost possible, health
plans as very well explained by [Director Baleto], you are going to find ways to
carve out the least expensive items of the health plan, That's going to create that.
But if you mandate that a health plan needs to contract with someone then yon
elso take away the ability for health plans to really work on behalf...at the end of
the day, you are going to sign up and you are going to be able...the health plan
will be able to sign up the networks that they feel are going to be best for the
individual members that are going to sign up with them and the health plans
either work with the provider and provides what is good quality ar not. That's
why it allows choice for members to differentiate between a quality health plan
and one that may not be quality.”

Senator Bspaldon:
“I just wanted to clarify and make sure that I understood exactly what's being

said. [Mx. Plinske], if you would like to join us again, I'd love to have him come
back up.”

M. Plinske:

“We actually work very well with all the health plans, Take Care is a strong
provider of health plans and we look forward with working with them and come
to an agreement. Jeff and the team at Take Care, we have no animosity. What
happens if you don't...and I think we're talking about a hospital and we're
talking about clinics. There's a Httle bit of a difference 1 think to say a speclalty

hospital where there is no...[Mr. Campillo] mentioned that there was one entity
no one else paid those rates.
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L INTRODUCTION
COMES NOW, Purchasing Agency, the Department of Administration (“DOA™), a line
agency of the Government of Guam, through its counsel, and moves for an order dismissing
Appellant TakeCare Insurance Company’s (“TakeCare”) appeal in its entirety and entering

judgment in favor of DOA.
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IO. FACTUAL BACKGROUND
The Request for Proposal (“RFP") was published on April 1, 2019, with the requirement
that offers to provide group health insurance to the Government of
Guam include all private and public hospitals operating on Guam in-network coverage, as
mandated by Public Law 35-2. TakeCare filed its Protest of Guam Procurement No. DOA/HRD-
RFP-GHI-20-001 with DOA on May 3, 2019. DOA denied TakeCare’s protest on May 21, 2019,
TakeCare then filed an appeal with the Office of Public Accountability (“OPA™) on May 23, 2019.

The foregoing facts are not in dispute by either party.
III. DISCUSSION

A. Appeal should be dismissed because TakeCare is not an actual or prospective bidder,
offeror, or contractor

The present appeal should be dismissed, because TakeCare is not an actual or prospective
bidder, offeror, or contractor. Title 5 G.C.A. § 5425(a) provides:

Any actual or prospective bidder, offeror, or contractor who may be
aggrieved in connection with the method of source selection, solicitation or
award of a contract, may protest to the Chief Procurement Officer, the Director
of Public Works or the head of a purchasing agency. The protest shall be submitted
in writing within fourteen (14) days after such aggrieved person knows or should
know of the facts giving rise thereto.

5 G.C.A. § 5425(a) (emphasis added).

Section 5425(a) limits protests to a “prospective bidder, offeror, or contractor.” Id.
TakeCare, however, does not appear to qualify or fall within the categories found in Section
5425(a) and as defined by Section 5480(e). See 5 G.C.A. § 5480(e) (“[A] ‘prospective’ bidder,
contractor or offeror is one who will actually submit a bid, contract or otherwise offer his services

if . . . such person would prevail.”); Cf. In the Appeal of Latte Treatment Center, Inc., OPA-PA-
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08-008, p. 7, Decision dated Feb. 26, 2009 (Office of Public Accountability) (finding Appellant
had standing to appeal, since there was no question that Appellant submitted a bid and was
aggrieved by not being selected). By its own admission, TakeCare has not been able to secure an
agreement with Guam Regional Medical Center (“GRMC”) that would qualify TakeCare as a
prospective bidder, offeror, or contractor according to the terms of the RFP. See OPA Appeal,
Protest by TakeCare Ins. Company, Inc., Exhibit B (May 25, 2019). Based on the facts, TakeCare
should not be considered a prospective bidder, offeror, or contractor, and thus, lacks standing to
protest,
B. Appeal should be dismissed because TakeCare is not aggrieved

Furthermore — while TakeCare claims this appeal stems from a Decision on Protest of
Method, Solicitation, or Award — TakeCare never met the statutory requirements required to
protest the underlying RFP. The reality is this appeal is improperly filed and is the result of failed
negotiations between TakeCare and GRMC, as TakeCare was not able to successfully contract
with GRMC. Review by the OPA is strictly triggered when an aggrieved party as articulated in 5
G.C.A. § 5425(a) protests the method of source selection, solicitation, or award of a contract.
TakeCare’s appeal does not involve either of the foregoing; therefore, is not properly before the
OPA or within the OPA’s jurisdiction.

C. Appeal should be dismissed because TakeCare brought its Protest beyond the
proscribed statute of limitations

Finally, even if TakeCare qualified as a prospective bidder, offeror, or contractor, it
remains undisputed that TakeCare filed its Protest on May 3, 2019, well beyond the 14-day statute
of limitations. For purposes of calculating the 14-day requirement, DOA asserts that TakeCare

knew or should have known of the facts giving rise to the Protest on April 1, 2019, the publication
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date of the RFP. The RFP issued on April 1, 2019, was made available as published in a newspaper
of general circulation, open and not of a confidential nature. See In the Appeal of Morrico
Equipment, LLC, OPA-PA-13-015, Decision dated Jan. 24, 2014, (Office of Public
Accountability) (finding protestor knew or should have known about the award based on
purchasing agency issuing a press release.); Cf. Guam Imaging, Consultants, Inc. v. Guam Mem.
Hosp. Auth., 2004 Guam 15 § 23 (“[Alny protests filed after the fourteen-day period will not be
considered.”).
IV. CONCLUSION

Based on the foregoing, the OPA does not have jurisdiction as TakeCare is not an aggrieved
prospective offeror and the protest is untimely; thereby the OPA does not have jurisdiction over
this matter. Therefore, DOA respectfully requests that the OPA grant its Motion to Dismiss by
dismissing TakeCare’s appeal in its entirety, entering a decision in DOA’s favor, and vacating any
other scheduled hearing dates.

Submitted this 14th day of June, 2019.

OFFICE OF THE ATTORNEY GENERAL
Leevin Taitano Camacho, Attorney General

@1_%\

By:
SHANNON J. TAITANO
Assistant Deputy Attorney General
By:
JosepfilA. PE
ist ttorn eral

By: ~ M M»o

JANICE M. CAMACHO
Assistant Attorney General
Page4of4
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OFFICE OF PUBLIC ACCOUNTABILITY
PROCUREMENT APPEALS

IN THE APPEAL OF, APPEAL NO: OPA-PA-19-005

TAKECARE INSURANCE COMPANY,
INC,, DECISION AND ORDER RE

3

)

3
Appellant § DISMISS
%

To:  Purchasing Agency:
Department of Administration, Government of Guam
C/O Shannon J. Taitano, Esq., Joseph Perez, Esq., and Janice Camacho, Esq.
Office of the Attorney General of Guam, Solicitor' ; Division
590 South Marine Corps Drive, Suite 802
Tamuning, Guam, 96913
Facsimile: (671) 472-2493

Appellant:

TekeCare Insurance Company, Inc.

C/O Louie J. Yanza, Esq.

446 South Marine Corps Drive, Suite 201
Hagtia, Guam, 96910

Facsimile: (671) 647-3551

THIS MATTER, came before the Hearing Officer for Procurement Appeals on July 18,

2019 for a hearing regarding the Purchasing Agency's June 14, 2019 Motion to Dismiss an
Appeal. The Appellant's Health Plan Administrator, ARVIN LOJO appeared on behalf of the
Appcllant and he was represented by the Appellant’s counsel of record, LOUIE J. YANZA,
ESQ. The Purchasing Agency was represented by its counsels of record, Assistant Attorney
Generals SHANNON J. TAITANO, ESQ., JOSEPH A. PEREZ, ESQ., and JANICE M.
CAMACHO, ESQ. After hearing the arguments of the parties and for good cause shown, the
Hearing Officer hereby FINDS and ORDERS the following:

Decision and Order - |
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1. The Appellant is an Interested Party. The Purchasing Agency argues that this matter
should be dismissed because the Appellant is not an actual or prospective bidder, offeror or
contractor because it is not qualified to submit an offer in response to DOA/HRD-RFP-GH-20-
001 (FY2020 Group Health Plan Insurance Program) (Hereafter Referred to as “RFP”) because
the Appeliant has not been able to secure an agreement with the Guam Regional!Medieal Clinic
(Hereafter Referred to as “GRMC™).! An interested party means an actual or prospective bidder
offeror, or contractor, that may be aggricved by the solicitation or award of a contract and who
files a protest. 2 G.A.R., Div. 4, Chap. 9, §9101(a)(1Xa). Generally, only actual or prospective
bidder, offeror, or contractor who may be aggrieved in connection with the method of source
selection, solicitation, or award of the contract, may protest to the head of a purchasing agency.
5 G.C.A. §5425. Hence, if a party is not an interested party as defined by Guam Procurement
Regulations, Guam Procurement Law bars them from filing a protest and the Hearing Officer
must determine whether the Appellant is an Interested Party. Here, the Appellant is not an actual
offeror because there is no evidence in the record in this matter that the Appellant submitted an
offer in response to the RFP. The Appellant is a contractor because it is one of the current
providers of health insurance to the Government of Guam.? The Appellant is also a prospective
offeror. To continue being a contractor, the Appellant would have to submit a proposal and be
awarded the contract for this RFP. Here, the RFP states that Phase I of the Purchasing Agency’s
Evaluation Process would be an initial screening of the proposals submitted in response to the
RFP to determine, in relevant part, whether they were qualified proposals as required by 4
G.C.A. §4302(c).’ That statute requires, in relevant part, that beginning with the negotiations for
Fiscal Year 2020, the Negotiating Team shall consider only those companies or other legal
entities providing or applying to provide health insurance or the provision of health care to the
Government of Guam whose in-network coverage includes all public and private hospitals

operating in Guam. 4 G.C.A. §4302(c). The Appellant states that it is an intended to submit a

! Purchasing Agency’s Motion to Dismiss filed on June 14, 2019 at 2.
? Agency Report filed on June 10, 2019 at 99.
3 I1d., at 108,

Decision and Order - 2
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response to the RFP but GRMC rejected its arrangement with another health insurance f:rovider
to provide the Appellant’s insureds with access to GRMC, and because the Appellant could not
negotiate a provider service agreement directly with GRMC.*

Based on this record, the Hearing Officer finds that the RFP’s initial screening
provisions, cited above, would likely disqualify a proposal submitted by the Appellant because it
does not have in-network coverage that includes all public and private hospitals operating in
Guam are required by 4 G.C.A. §4302(c). This makes the Appellant an interested party as
defined by 2 G.A.R., Div. 4, Chap. 9, §9101(a)(1)(a) because the Appellant is an existing
contractor and a prospective offeror who is aggrieved by the solicitation of the contract.
Accordingly, the Hearing Officer finds no merit in the Purchasing Agency's argument that the
Appellant is not an actual or prospective bidder, offerar or contractor because it is not qualified
to submit an offer in response to the RFP.

2. The Appellant's Protest is Untimely. Protests shall be filed with the purchasing
agency fourteen (14) days after the protestor knows or should have known of the facts giving rise;
thereto. 5 G.C.A. §5425(a) and 2 G.A.R. Div. 4, Chap. 9, §9101(c)(1). Applying this standard
to this matter, the Office of Public Accountability (OPA) must first determine when the
Appellant knew or should have known of the facts giving rise to its protest. Here, the Appellant
is appealing the Purchasing Agency’s May 21, 2019 denial of the Appellant’s May 3, 2019
Protest.® In that protest, the Appellant alleged eight arguments which were: (1) Public Law 35-2
“An act to add a new §4302(c)(12) to Article 3 of Chapter 4, Title 4, Guam Code Annotated,
relative to requiring Consideration of only those companies or entities providing health insurance;
to the Government of Guam whose in-network coverage includes all public and private hospitals
operating in Guam (Hereafter Referred to as “P.L. 35-2") and the RFP are an improper
delegation of authority; (2) P.L. 35-2 and the RFP are inconsistent with the Organic Act of
Guam; (3) P.L. 35-2 and the RFP eliminate competition and deny equal protection; (3) P.L. 35-2
and the RFP do not create a level playing field; (4) P.L. 35-2 and the RFP will not result in the

4 Notice of Appeal at 3, 12, and 11.
* Notice of Appeal filed on May 23, 2019 at 1.

Decision and Order - 3
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lowest cast option; (4) P.L. 35-2 and the RFP will not maximize the Government of Guam’s
purchasing power; (5) P.L. 35-2 and the RFP discriminate against other private clinics on Guam,
(6) The Guam Regional Medical Center is already in-network for emergencies and sole source.
situations.® These arguments indicate that the Purchasing Agency’s solicitation of services
through P.L. 35-2 and the RFP are what caused the Appellant to be aggrieved. The Hearing
Officer must determine, based on the record in this matter, when the Appellant knew or should
have known of P.L. 35-2 and the RFP.

The Appellant knew of P.L. 35-2 on or about April 3, 2019, P.L. 35-2 is the law that
enacted 4 G.C.A. §4302(c)(12) whether a proposal submitted a response which complies with
this law is made part of the RFP’s initial screening process of the proposals submitted in
response to the RFP as set forth above. P.L. 35-2 was signed into law on March 7, 2019.7 On on
about March 14, 2019, the Appeliant contacted GRMC and requested a provider services
agreement and a charge master rates from GRMC and the Appellant stated that it: “will consider
the information provided by GRMC consistent with P.L. 35-2 and other applicable statutes as
well as the issuance and our [Appellant’s] review of the RFP.”* On March 29, 2019, GRMC sent
the Appellant the provider services agreement and rates the Appellant requested.’ On April 3,
2019, the Appellant acknowledged receipt of GRMC's provider service agreement and rates and
the Appellant stated that the Appellant: “will be a prospective offeror intending to respond to the
FY2020 Government of Guam Request for Proposal (RFP) for the GovGuam Group Health
Program,” and “Recently enacted Public Law 35-2 requires that all public and private
hogpitals operating in Guam be in the networks of those applying to provide health
Insurance to the Government of Guam (Bold Emphasis Added)."!® Based on this record, the
Hearing Officer finds that the Appellant actually knew of P.L. 35-2 and its main requirement that
all public and private hospitals operating in Guam be in the networks of those applying to
provide health insurance to the Government of Guam on April 3, 2019. Therefore, the Hearing

& Id., at 13-16.
' 1d., at 24.
8 1d., at 29.
? I1d., at 35.
13 1d., at 44.
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Officer finds that pursuant to 5 G.C.A. §5425(a) and 2 G.A.R. Div. 4, Chap. 9, §9101(c)(1), the
Appellant had fourteen (14) days from April 3, 2019 to file its protest concemning P.L. 35-2 and
said fourteen (14) day period expired on April 17, 2019.

The Appellant knew or should have known of the RFP on or about April 1, 2019. The
Appellant actually received a copy of the RFP on April 1, 2019."" Therefore, the Hearing
Officer finds that pursuant to 5 G.C.A. §5425(a) and 2 G.A.R. Div. 4, Chap. 9, §9'101(c)(l), the
Appellant had fourteen (14) days from April 1, 2019 to file its protest concerning the RFP and
said fourteen (14) day period expired on April 15, 2019.

As set forth above, the Appellant did not file its protest concerning P.L. 35-2 and the RFP
until May 3, 2019. Hence, the Appellant’s protest issues concerning P.L. 35-2 and the RFP were
filed sixteen (16) days after the April 17, 2019 deadline to file protests concerning P.L. 35-2, and
cighteen (18) days after the April 15, 2019 deadline to file protests concerning the RFP.
Accordingly, the Hearing Officer finds that the Appellant’s Protest was untimely because it was
not filed within fourteen (14) days after the Appellant knew or should have known of the facts
giving rise to its protest concerning P.L. 35-2 and the RFP as required by 5 G.C.A. §5425(a) and
2 G.AR. Div. 4, Chap. 9, §9101(c)(1).

3. This matter is not properly before the OPA. The OPA has the power to review and
determine de novo any matter properly submitted to it. 5 G.C.A. §5703. The OPA has the
jurisdiction to review a purchasing agency's decision denying a protest concerning the method of
source selection, solicitation, or award of a contract. 5 G.C.A. §5425(e). However, such protcstsL
must be filed with the purchasing agency fourteen (14) deys after the protestor knows or should
have known of the facts giving rise thereto. 5 G.C.A. §5425(a) and 2 G.A.R. Div. 4, Chap. 9,
§9101(c)(1). Protests filed after the fourteen (14) day period shall not be considered. 2 G.A.R.
Div. 4, Chap. 9, §9101(c)(1). Here, as set forth above, the Appellant filed its protest after the
fourteen (14) day periods to do so had expired. Therefore, this matter is not properly before the
OPA because, in accordance with 2 G.A.R. Div. 4, Chap. 9, §9101(c)(1), the issues being raised

11 Appellant’s Acknowledgement of Receipt of REP dated April 1, 2019,Exhibic
2, Appellant’s Response to OPA Order filed on July 28, 20189.

Decision and Order- 5
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in this appeal shall not be considered because they arise from the issues the Appellant raised in
its untimely protest to the Purchasing Agency.

4. The Appellant’s argument that the period to file its protest began on May 1, 2019 has
no merit. The Appellant argues that it did not know that it would not have GRMC in its in-
network coverage until May 1, 2019 because that is the date that GRMC rejected its arrangement
with another health insurance provider to provide the Appellant’s insureds with access to
GRMC.'? 1t is a maxim of jurisprudence that acquiescence in error takes away the right of
objecting to it. 20 G.C.A. §15108. This maxim is applicable to this matter because the record
shows that the Appellant did not file a protest within fourteen (14) days after receiving the RFP
on April 1, 2019 or within fourteen (14) days after knowing of P.L. 35-2 on April 3, 2019
because it assumed that GRMC would either accept its arrangement with another health care
provider to give the Appellant's insured’s access to GRMC or that it would succeed in
negotiating an agreement with GRMC that would include GRMC in the Appellant’s in-network
coverage.”” This erroneous assumption does not constitute an exception to the fourteen (14) day
period to file a protest set forth in 5 G.C.A. §5425(a) and 2 G.A_R. Div. 4, Chap. 9, §9101(c)(1).
As set forth above, the fourteen (14) day deadline to file a protest conceming the RFP expired on
April 15, 2019 and the fourteen (14) day deadline to file a protest concerning P.L. 35-2 expired
on April 17, 2019. Accordingly, the Hearing Officer finds that the Appellant's May 1, 2019
discovery that its assumptions concerning its inclusion of GRMC in the Appellant’s in-network
coverage were erroneous did not extend the period to file & protest concerning the RFP beyond
April 15, 2019 and did not extend the period to file a protest conceming P.L. 35-2 beyond April
17, 2019,

Additionally, the Hearing Officer finds that the Appellant’s remaining argumeats mede in
opposition to the Purchasing Agency's Motion to Dismiss, specifically the Appellant’s
arguments that: (1) P.L. 35-2 is unconstitutional as applied; (2) P.L. 35-2 Subordinates the
Purchasing Agency's Authority to GRMC; (3) P.L. 35-2 a.nd. the RFP are Unconstitutional and

12 pppellant’'s Opposition to Purchasing Agency’s Motion to Dismiss filed on
July B, 2019 at 2.
1’ Notice of Appeal at 11-13.
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Inorganic; (4) P.L. 35-2 and the RFP are an Improper Delegation of Authority; (5) P.L. 35-2 and
the RFP deny the Appellant Due Process of Law; and (6) P.L. 35-2 and the RFP deny Equeal
Protection, are merely extensions or repetitions of the arguments or issues the Appellant raised mj
its untimely sppeal. Pursuant to 2 G.A.R. Div. 4, Chap. 9, §9101(c)(1), the Hearing Officer will
not consider these arguments here because they were not raised in a timely protest.

5. This matter is not properly before the OPA due to the untimely filing of the
Appellant’'s May 3, 2019 protest which is the subject of this appeal as set forth above.
Accordingly, the OPA lacks the jurisdiction to hear it and this matter is hereby DISMISSED.

6. The August 12, 2019 Hearing re the Appellant’s Appeal and all ancillary filing dates
for hearing materials are hereby VACATED.

7. The Purchasing Agency's Notice of Substantial Interests filed on July 11, 2019 shall
not be given any further consideration because the DISSMISSAL of this matter makes said
determination MOOT.

This is a Final Administrative Decision. The Parties are hereby informed of their right to
appeal from a Decision by the OPA to the Superior Court of Guam, in accordance with Part D of
Article 9, of 5 G.C.A. within fourteen (14) days after receipt of a Final Administrative Decision.
5 G.C.A. §5481(a).

A copy of this Decision shall be provided to the parties and their respective attorneys, in
accordance with 5§ G.C.A. §5702, and shall be made available for review on the OPA Website

WWW.gUamOpa.com.

DATED this 30% day of July, 2019.

R. Comebo

ANTHONY R.CAMACHO, ESQ.
HEARING OFFICER

Decision and Order - 7
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Law Office of Louie J. Yanza

A Professional Corporation CHERNT L2 P a3
One Agana Bay i
446 East Marine Corps Drive, Suite 202

Hagatina, Guam 96910

Telephone: (671) 477-7059 By
Facsimile: (671) 472-5487

TAKE&A INSURANCE CO.,}INC.
Kﬁ 0OWN,

INC., a Guam corporation,
Plaintiff,

ve. VERIFIED COMPLAINT FOR

TERRITORY OF GUAM, THE DECLARATORY JUDGMENT

DEPARTMENT OF ADMINISTRATION,
Government of Guam, and THE
OFFICE OF PUBLIC
ACCOUNTABILITY,

Defendants.

INTRODUCTION
1. This is a civil action where the Plaintiff TakeCare Insurance
Company, Inc. (“TAKECARE") is seeking relief from the Office of Public
Accountability's (“OPA”) decision denying TakeCare's appeal to the OPA from a
protest filed by TAKECARE with the Department of Administration of the

Government of Guam (“DOA").

RECEIVED

PROCUREMENT APPEALS
DATE.__Aw (1 %11

/1

Attorney for Plaintiff
TakeCare Insurance Company, Inc. ived Pf'ga‘w
: @.\% .
E%c\ DatefTime
IN THE SUPERIOR COURT OF GUAM
TAKECARE INSURANCE COMPANY, CIVILCASENO.(V 097 2-19

UFFICE OF PUBLIC ACCOUNTABILET

TIME: [ 7 .93 O0JAM BPM BY:_ (U
FILENOOPAPA: LA @u(”

3
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JURISDICTION AND VENUE

2.  Jurisdiction is conferred on this Court for the resolution of
whether TAKECARE's protest was timely by virtue of 7 G.C.A. § 3105, 5
G.C.A. § 5707, 5 G.C.A. § 5425, and 5 G.C.A. § 5480(a)~(f).

PARTIES

3. TAKECARE is a Guam corporation organized under the laws of
Guam and is authorized and qualified to do business in Guam. TAKECARE
does business on Gﬁam providing health insurance and health-care related
services and is licensed to do business under the laws of Guam.

4. As required by Town House Department Stores, Inc. v.

Department of Education, 2012 Guam 25, at *31-35 (Guam 2012) TAKECARE

also herein names the Territory of Guam as a Defendant. The Territory of
Guam has waived its sovereign immunity under 5 G.C.A. § 5480.

5. The Defendant Department of Administration is the procuring
agency for the Government of Guam which issued the Request for Proposal
DOA/HRD-FRP-No. GHI-20-001 (“RFP").

6. The Office of the Public Accountability (‘OPA") is a named
Defendant as the OPA issued its Decision dismissing TAKECARE's appeal to
the OPA.

STATEMENT OF FACTS - GENERAL
7. TAKECARE incorporates herein by reference each and every

paragraph above as though fully set forth herein.
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8. On or about April 1, 2019, the Defendants issued the DOA RFP
DOA/HRD-FRP-NO. GH1-20-001 (“DOA RFP”) and posted the same on the
DOA website, all responsive bids were due on May 3, 2019.

9. The DOA RFP sought proposals from prospective offerors for
group medical and dental Insurance for its employees, dependents, retirees,
and foster children and required to have Guam's only private hospital, Guam
Regional Medical City (‘GRMC"), in the offeror’s in-network.

10. TAKECARE is a prospective offeror to the RFP.

11. As a consequence of PL 35-3, the DOA RFP required that GRMC
be in TakeCare's network of providers.! In order to comply with the DOA RFP,
TAKECARE attempted to enter into a contract with GRMC.

12. GRMC, however, refused to enter into a contract with TAKECARE
relating only to GovGuamm members. Instead, GRMC demanded that
TAKECARE also enter into a contract with GRMC in-network for all of
TAKECARE's lines of business, including commercial and federal members. In
addition, GRMC demanded that TAKECARE pay millions of dollars to GRMO
that TAKECARE does not legally owe. Lastly, GRMC insisted that TAKECARE
pay rates that are higher than the ones it charges other health insurance

carriers.

/17

1 TakeCare has challenged the constitutionality of PL 352 in the District Court of Guam, but those constitutional
issues are not at issue in this action. The only matter at issue in this action is whether TakeCare's protest was
timely under Guarmm law,

3
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13. TakeCare rejected GRMC's demand that it be included in the
network for all of TakeCare's federal and commercial members because PL 35-
2 only involved Government of Guam members and their dependents.

14. TakeCare rejected GRMC's demand that TakeCare not charge an
additional fee for including GRMC in its network because PL 35-2 had no
such requirement and it was necessary to charge more because GRMC's costs
are substantially higher than those at Guam Memorial Hospital.

15. TakeCare rejected GRMC's demand that TakeCare pay it millions
of dollars for alleged past services because: (a) TakeCare had no Direct Payer
Agreement with GRMC at the time of such alleged services, and, as a
consequence was not legally liable; (b) Many of the alleged services were not
covered by the terms of any of TakeCare’s plans; and, (c) Even if TakeCare
had a Direct Payer Agreement with GRMC, and even if the alleged services
had been covered, GRMC claims were time-barred under the provisions of
Guam’s Prompt Payment Act and/or the statute of limitations.

16. Even after GRMC's unreasonably refused to enter into a direct
contract with TakeCare pertaining only to GovGuam employees and
dependents, TakeCare continued in good faith to try and comply with the
requirements of PL 35-2 and the RFPs. In recognition that PL 35-2 only
required that GRMC be in the “network” of prospective offerors, instead of
requiring a direct contract with GRMC, the RFP allowed offerors to place
GRMC in their networks if they had a rental or lease agreement with a third
party who did have a direct contract with GRMC.

4
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17. NetCare had a direct contract with GRMC, which allowed NetCare
to enter into sub-leases with other health insurers authorizing them to utilize
the health care services of GRMC through NetCare. TakeCare had entered
into a sub-lease with NetCare and intended to rely upon it in order to place
GRMC in its “network” and qualify as a prospective offeror. However, on May
1, 2019, only two days before responses to the RFPs were due, GRMC
informed NetCare that it would “not allow any other local health plan to
access NetCare's in-network rates with GRMC" and that all “Guam-based
health plans need to directly contract with GRMC for in-network rates.”
Hence, GRMC not only refused to enter into a provider agreement with
TakeCare without onerous and unacceptable conditions, but GRMC also
barred NetCare from allowing TakeCare to utilize the contract between
NetCare and GRMC.

18. On or about May 3, 2019, TAKECARE timely submitted a
procurement protest to Defendant DOA. The protest listed numerous grounds
for protesting the RFP.

19. On May 21, 2019, DOA denied TakeCare's protest on the grounds
that TakeCare was not a qualified offeror, TakeCare's protest was untimely,
and TakeCare's protest was beyond the scope of the procurement.

20. On May 23, 2019, TakeCare timely appealed DOA's protest denial
to the OPA.

21. The appeal to the OPA listed numerous grounds for appealing

DOA's denial of the protest.
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22. On July 30, 2019, the OPA granted DOA’s motion to dismiss on the
grounds that TakeCare's protest to DOA was untimely and as such, the
matter is not properly before the OPA. The OPA's Decision was a final
administrative decision, as such, TakeCare has exhausted its administrative
remedies.

COUNT I

Declaratory Judgment that TakeCare's
Protest to DOA was Timely

23. TAKECARE incorporates herein by reference each and every
paragraph above as though fully set forth herein.

24. TAKECARE requests a judicial determination that TAKECARE's
protest to the DOA was timely under 5 G.C.A. § 5425(a) and 2 G.A.R. Div. 4,
Chap. 9, § 9101(c)(1).

25. DOA's RFP did not require offerors to have a direct contract with
GRMC or any other private hospital on the date the RFP was published on
April 1, 2019. DOA’s RFP merely required that GRMC be in the network of
offerors when an offer was submitted on May 3, 2019.

26. TakeCare was not aware on April 1, 2019 that it would be unable to
negotiate a direct contract with GRMC. TakeCare was also not aware on April
1, 2019 that GRMC would not be in its network by May 3, 2019 when
responses to the RFP were due.

27. TAKECARE first learmed on May 1, 2019 that GRMC would not be

in its network because GRMC waited until that date to insist that TAKECARE
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have a “direct contract” with GRMC instead of utilizing GRMC's services via a
“rental” or “lease” agreement with NetCare. As a consequence of the wrongful
actions of GRMC on May 1, 2019, TakeCare was effectively disqualified as a
bidder for the DOA RFP.

28. Promptly upon learning that GRMC was wrongfully insisting on a
direct contract with TAKECARE and would not honor the “rental” or “lease”
agreement with NetCare, TakeCare timely filed a protest with Defendant DOA
on May 3, 2019.

29. The OPA, however, refused to address the merits of TakeCare's
timely protest, and instead on July 30, 2019 dismissed TakeCare's protest as
being untimely. The OPA’s order of July 30, 2019 is legally and factually
erroneous because TAKECARE's protest to DOA was timely under the
provisions of 5 G.C.A. 5425(a).

30. TAKECARE hereby request relief as set forth in its Prayer below.

PRAYER FOR RELIEF

WHEREFORE, TakeCare Insurance Company, Inc. demand relief
against Defendants as follows:

A. Declaring that TAKECARE's protest to the Purchasing Agency
DOA was timely under 5 G.C.A. § 5425(a) and 2 G.A.R. Div. 4.
Chap. 9, § 9109(c)(1) and that the OPA's decision be reversed,
declared null and void, and the matter remanded back to the OPA

for consideration of the merits of TakeCare's protest.
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B. Entry of an award of such other and further relief as the Court
deems just and proper in the circumstances.
Dated this 12th day of August 2019.
Law Office of Louie J. Yanza, P.C.

Attormey for Plaintiff
TakeCare Insurance Company, Inc.

- M

Louie J. Y; £ //
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VERIFICATION

I, Joseph Husslein, hereby declare that I am the President and Chief
Executive Officer of TakeCare Insurance Company, Inc. in the above-entitled
action; that I have read the foregoing Verified Complaint for Declaratory
Judgment and know the contents thereof; and that the same are true and
correct upon my knowledge, information and belief.

I declare under the penalty of perjury (6 G.C.A. §4308), under the laws
of Guam, that foregoing is true and correct.

Executed at Hagatiia, Guam, this 12th day of August 2019.

\\ /
Joseph Husslem™
President and CEO
TakeCare Insurance Company, Inc.
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FILED

SUPERIOR COURT
Law Office of Louie J. Yanza 0F GUAM
A Professional Corporation _ .
One Agana Bay ~ R’%:CEI(}Z%'%UG‘ZG PH 3 3U
446 East Marine Corps Drive, Suite PG EOT PUBLIC AC O ERRSFCoURT
Hagatna, Guam 96910 BY:
Telephone: (671) 477-7059 - Y :
Facsimile: (671) 472-5487 parr:__§ }‘A\“‘ By

e WG MAM =9

Attorney for Plaintiff
TakeCare Insurance Company, Inc.

SUPERIOR COURT OF GUAM

TAKECARE INSURANCE COMPANY, CIVIL CASE NO. CV0972-19
INC., a Guam corporation,

Plaintiff, MOTION FOR TEMPORARY
RESTRAINING ORDER; ORDER
\CE TO SHOW CAUSE WHY
PRELIMINARY INJUNCTION
TERRITORY OF GUAM, THE SHOULD NOT ISSUE AND
DEPARTMENT OF ADMINISTRATION, ORDER TO ENFORCE THE
Government of Guam, and THE AUTOMATIC STAY;
OFFICE OF PUBLIC ACCOUNTABILITY, MEMORANDUM OF POINTS
AND AUTHORITIES
Defendants. /
MOTION

Plaintiff TakeCare Insurance Company, Inc. hereby moves the Court for
a Temporary Restraining and Order to Show Cause why a Preliminary
Injunction Should Not Issue, submitted contemporaneously herewith.
TakeCare also requests herein that the Court enforce the automatic stay
provisions of Guam’s procurement law.

This Motion is made pursuant to Rule 65 of the Guam Rules of Civil
Procedure, the accompanying Memorandum of Points and Authorities filed

contemporaneously herewith, the record of the proceedings, the papers on file

TAKECARE INSURANCE CQ

., INC.

P
B~

)

1 eceived By/Department
€/ 28 58P
a me
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herein, the Declaration filed concurrently herewith, together with any and all
arguments to be adduced at the hearing of the within entitled motion.

MEMORANDUM OF POINTS AND AUTHORITIES

A temporary restraining order may be granted without written or oral
notice to the adverse party or that party’s attorney, pursuant to Rule 65(b) of
the Guam Rules of Civil Procedure, when:

(1) it clearly appears from specific facts shown by
affidavit or by the verified complaint that immediate and
irreparable injury, loss, or damage will result to the
applicant before the adverse party or that party's
attorney can be heard in opposition, and (2) the
applicant’s attorney certifies to the court in writing the
efforts, if any, which have been made to give the notice
and the reasons supporting the claim that notice should
not be required.

GRCP 65(b). “Generally, the standards for granting a preliminary injunction

and issuing a temporary restraining order are the same, the difference being

solely one of duration of the order.” Johnson & Johnson v. Minnesota Mining

and Manufacturing Co., 715 F.Supp. 110, 111-12 (D. Del. 1989) (citing

Tootsie Roll Industries, Inc. v. Sathers, Inc., 666 F.Supp. 655, 658 (D. Del.
1987)). “In order to grant a preliminary injunction, it is necessary that the
movant show: (1) irreparable injury and (2) likelihood of success on the

merits.” Carlson v. Guam Telephone Authority, 2002 Guam 15 at 9 8 (2002).

FACTUAL BACKGROUND
The facts of this case are evidenced in documents and cannot be in
dispute. On April 1, 2019 Defendants issued DOA/HRD-FRP-No. GHI-20-001

(“DOA RFP”) seeking proposals for Group Health and Dental Insurance for
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Employees of the Government of Guam. Husslein Dec. 994-5, Ex. A to
Husslein Dec. TakeCare is a prospective offeror for the DOA RFP and
therefore had standing to submit a Protest. Yanza Déc. 99, Ex. 7 atp. 3 1I. 7-
12,

When DOA’'s RFP was issued on April 1, DOA it required all bidders
submitting a proposal on May 3, 2019 to include all the public and private
hospitals in its in-network. Husslein Dec. 994-6 Ex. A. The only private
hospital in Guam is the Guam Regional Medical Center (“GRMC"). Id. This
requirement in the RFP came as a result of the passage of Public Law 35-02,
which added § 4302 (c) (12) to Title 4 of the Guam Code Annotated. Id.

However, neither DOA’'s RFP nor PL35-2 required that TakeCare have a
“direct contract” with GRMC on April 1, 2019 when the RFP was issued.
Husslein Dec. 97. In fact, the DOA RFP and PL 35-2 did not require that
TakeCare or any other bidder ever have a “direct contract” with GRMC. Id.
Thus, TakeCare had no reason to be alarmed or concerned on April 1, 2019
that it did not have a “direct contract” with GRMC. Husslein Dec. 8.

Instead of requiring that TakeCare have a “direct contract” with GRMC,
DOA’s RFP and PL 35-2 merely required that GRMC be in TakeCare's
“network” when an offer was to be submitted on May 3, 2019. Husslein Dec.
994-6 Ex. A. The RFP specifically stated that TakeCare was allowed to
include GRMC in its “network” via an indirect relationship such as a “rental”
or “lease” agreement through a third party. Husslein Dec. 99 11 and 18, Ex.

B, Ex. 5 (Tab of Exhibit D to RFP).
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Up until May 1, 2019, TakeCare had every reason to believe that GRMC

was in its “network” because of a previously arranged Network Access

Services Agreement with NetCare, which arrangement allowed NetCare to
“lease” to TakeCare in-network access to GRMC. Husslein Dec. 915. However,
on May 1, 2019, for the first time, GRMC took the position that it would “not
allow any other local health plan to access NetCare’s in-network rates with
GRMC” and that all “Guam-based health plans need to directly contract with
GRMC for in-network rates.” Husslein Dec. 9911-15.

Hence, it is factually undisputed that TakeCare first learned on May 1,
2019 that it would not have GRMC in its network by May 3, 2019 when bids
were due to be submitted. Husslein Dec. 99 14 — 16. TakeCare also learned
for the first time on May 1, 2019 that it was being disqualified as a bidder. Id.
Thereafter, only two days later, TakeCare filed a timely Protest with GRMC on
May 3, 2019 claiming that GovGuam’s proxy GRMC had wrongfully used the
power bestowed upon it by PI35-2 to disqualify TakeCare as a bidder.
Husslein Dec. M17.

On May 21, 2019, the Defendant Edward Birn denied Plaintiff's protest.
Husslein Dec. 9919-20. After the Agency's decision, TakeCare timely
appealed the Agency’s decision to the Office of Public Accountability (“OPA”)
on May 23, 2019. Yanza Dec. 93 Ex. 1. DOA filed a motion to dismiss which
was heard on July 18, 2019. Yanza Dec. 994, 10 Ex. 2.

On July 30, 2019, the OPA issued its Decision and Order granting the
Purchasing Agency’s Motion to Dismiss, on the grounds that TakeCare filed

its protest outside the fourteen (14) day period when it knows or should have

4
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known of the facts giving rise to the protest. Yanza Dec. 19 Ex. 7 at p. 5 11. 4-
16. According to the OPA, TakeCare's Protest should have been filed within 14
days after April 1, 2019 when the RFP was issued. Id.

TakeCare then timely filed the instant case on August 12, 2019. On
August 16, 2019, Defendants’ counsel advised TakeCare that DOA was
proceeding with the RFP based on the Agency’s Notice of Substantial Interest,
which was filed on July 11, 2019 before the OPA. Yanza Dec. 912.

LEGAL DISCUSSION

I TIMELINESS IS THE SOLE ISSUE BEFORE THE COURT

The OPA never addressed the merits of TakeCare's Protest submitted to
DOA on May 3, 2019. Instead, the OPA merely concluded that TakeCare's
Protest to DOA filed on May 3, 2019 was untimely, because it should have
been filed within 14 days after April 1, 2019, which is the day the RFP was
issued. As a consequence, the actual merits of TakeCare's Protest to DOA are
not before this Court. The only issue before this Court is whether TakeCare's
Protest filed with DOA on May 3, 2019 was timely. If TakeCare’s Protest to
DOA was timely, then the OPA’s Decision and Order dismissing TakeCare's
appeal to the OPA should be reversed and the matter remanded to the OPA for
further proceedings.

Also not at issue in this case is whether TakeCare is an interested party
with standing as a prospective offeror. The OPA expressly concluded that
TakeCare was an “interested party” because it was a “prospective offeror who

is aggrieved by the solicitation of the contract.” The Defendants did not
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appeal from the OPA’s ruling on this point, and, as a consequence, the finding
on this issue is final. “A decision by the Public Auditor is final unless a
personal adversely affected by the decision commences an action in the
Superior Court.” 5 GCA 5425(f).

Likewise, while TakeCare's appeal to the OPA was pending, the
Defendants requested on July 11, 2019 that the OPA approve a Declaration of
Substantial Interest and allow the procurement process to proceed. Yanza
Dec. 96, Ex.4. TakeCare then filed a timely appeal to the OPA objecting to the
Defendants’ Declaration of Substantial Interest. Yahza Dec. 97 Ex. 5.

The OPA did not confirm the Defendants’ Declaration of Substantial
Interest and instead refused to address it. Yanza Dec. 97 Ex. 7 atp. 711. 11- |
13. Thereafter, the Defendants failed to file an action, much less a timely
action, challenging the OPA’s refusal to address the Declaration of Substantial
Interest. As a consequence of the Defendants failure to file a timely action
relating to the OPAs refusal to address the Declaration of Substantial Interest,
the OPAs ruling is “final” and this Court does not have jurisdiction to rule on
whether the Declaration of Substantial Interest should have been approved. 5
GCA 5425(f).

II. TAKECARE'’S PROTEST WAS TIMELY

Guam’s procurement statute requires the aggrieved bidder to file its
written protest within fourteen (14) days after the protestor knows or should
have known of the facts giving rise thereto. 5 GCA §5425(a) and 2 GAR Div.4,

Chapt. 9, §9101(c)(1). The undisputed facts plainly evidence that TakeCare
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first learned on May 1, 2019 that it was being wrongfully disqualified as a
bidder, and, as a consequence, its Protest filed on May 3, 2019 was certainly
timely.

The OPA'’s Decision and Order ruling that TakeCare should have filed its
Protest within 14 days after the RFP was issued on April 1, 2019 is erroneous
because: (a) Neither the RFP nor PL35-2 required that GRMC be in TakeCare's
network on April 1, 2019; (b) Neither the RFP nor PL35-2 required that GRMC
ever have a “direct contract” with GRMC; (c) The RFP expressly allowed
TakeCare to indirectly include GRMC in its network via a lease or rental
through a third party; (d) On April 1, 2019 TakeCare had an agreement with
NetCare that allowed TakeCare to access GRMC's network via a lease
arrangement; and, (e) TakeCare first learned on May 1, 2019 that GRMC
would not allow TakeCare to utilize the agreement with NetCare to put GRMC
in its network.

This case is similar to the situation addressed by the Guam Supreme

Court in Guam Imaging Consultants v. Guam Memorial Hospital Authority,

2004 Guam 15. In that case, the trial court erroneously concluded, like the
OPA in this situation, that the “one event” of issuing the RFP “triggers the
right to protest.” Id. 927. Guam’'s Supreme Court reversed the trial court’'s
decision and held that there are “multiple events in any given solicitation that
could legitimately trigger timely protests.” Id. 928. The “event” in this case

that disqualified TakeCare as a bidder occurred on May 1, 2019, not when the
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RFP was issued on April 1, 2019. As a consequence, TakeCare's protest filed
on May 3, 2019 was definitely timely.

Moreover, TakeCare's injury was being disqualified as a bidder, which
did not happen until May 1, 2019, when TakeCare was disqualified as a
bidder. Courts have interpreted procurement statutes similar to Guam's and
held that the statute of limitations does not start to run until either the time

of injury or the date the injury was reasonably discovered. Gonzales v. U.S.,

384 F.3d 281, 288 (1st Cir. 2002); See also, Morales-Melecio v. United States,

190 F.Supp.3d 249 (D. Puerto Rico 2016). TakeCare filed a Protest with DOA
only two days after it was “injured” on May 1, 2019 by being disqualified as a
bidder.
III. DOAIS IN VIOLATION OF THE AUTOMATIC STAY
Under Guam law, a stay remains in effect until final resolution of a
Protest:
In the event of a timely protest under Subsection (a) of
this Section or under Subsection (a) of § 5480 of this
Chapter, the Territory shall not proceed further with the
solicitation or with the award of the contract prior to final
resolution of such protest, and any such further action is
void .. ..
5 GCA § 5425(g).
Moreover, once a timely action is filed in the Superior Court, the

automatic stay remains in effect during the pendency of the judicial

proceeding. Teleguam Holdings, LLC v. Terr. of Guam, 2015 Guam 13, 931.

The stay in the judicial proceeding is only lifted once the “Court has confirmed

c1inh Aotarminatinmn ” R OUOA RADRMAMN The rAtiv hac rnatrar 1iftaA +ha ctAvr
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and the Defendants are, therefore, clearly in violation of the automatic stay.
The trial court has the jurisdiction to enforce the automatic stay and the
failure to do so is an immediately appealable order to the Guam Supreme

Court. Guam [maging Consultants v. Guam Memorial Hospital Authority,

2004 Guam 15 at 114.

IV. TAKECARE WILL SUFFER IRREPARABLE HARM

If a temporary restraining order is not issued by the Court, TakeCare
will forever be prevented from participating in the procurement for DOA/HRD-
FRP-No. GHI-20-001. As a result, TakeCare will suffer irreparable harm that
cannot be adequately remedied. Husslein Dec. 9922-26. This irreparable
injury includes, but is not limited to, TakeCare losing market share, as well as
good will with GovGuam employees and their dependents. Id. TakeCare will
also be irreparably harmed by DOA’s deprivation of the opportunity to
compete fairly for the RFP, the opportunity to gain experience by performing
the contract, and by the anticipated lost profits. Id.

More importantly, unless a temporary restraining order is issued,
GovGuam employees and their dependents, retirees, and foster children will
be limited in their options when selecting a health insurer. This lack of
competition will also harm GovGuam employees and their dependents
because it will result in an increase of rates that they will be required to pay
for health insurance. Husslein Dec. 9923-24.

Plaintiff seeks only to restrain Defendants from considering any

proposals or to award the contract for DOA/HRD-FRP-No. GHI-20-001 to any
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offeror until TakeCare's Protest is ultimately resolved. GovGuam employees
and dependents will not be harmed because there is roll-over coverage
pending the resolution of TakeCare’s protest given the critical issues raised in
this matter. Husslein Dec. 926.

V. CONCLUSION

Based upon the foregoing, TakeCare respectfully requests that it's

Motion for Temporary Restraining Order and Order to Show Cause Why
Preliminary Injunction Should Not Issue be GRANTED. TakeCare also
requests that the Court enforce the automatic stay of the procurement as
issue as required by law.
Dated this 26th day of August 2019.

Law Office of Louie J. Yanza, P.C.

Attorney for Plaintiff
TakeCare Insurance Company, Inc.
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Governor Leon Guerrero approves health insurance plan

Staff Reports, Pacific Daily News USA TODAY Network  Published 5:26 pm_ ChT Sept. 9,2019

Aetna International will be the government of Guam's exclusive insurance provider for fiscal 2020, according to an announcement made by the
governor's office.

The plan will benefit participating employees, retirees, and the island's foster children.
“I thank the Health Negotiating Team for its work in selecting, amongst all the bidders, the most economical and beneficial healthcare insurance proposal
plan,” Gov. Lou Leon Guerrero said. “For several reasons, the team was limited in time to conduct its negotiations. Even so, it was able to perform all of

its duties and provide me with a quality insurance plan to consider.”

As mandated by Public Law 34-83, the negotiating team is limited to forwarding only the lowest cost option healthcare insurance proposal plan to the
( Jovernor. Of all the proposals, Aetna International represented the smallest increase when compared to the fiscal year 2019 plans.

“Now that the work of the health negotiation team is done, my administration will spend the next few days working to ensure that any increase to the
finalized rate structures will minimally affect, if at all, our employees, retirees, and foster children,” Leon Guerrero stated.

READ MORE
« Onais K f riving i ffic (/story/news/20 9/09/onais-kossy- d-dru -driving- c/22 001
cigarette-retailers/2261593001
« Go or: Raise inimum wage. e d the Guam Apprenticeship Pr m (/story/news/local/2019/09/09/governor-raise-mini
a nd -a i ip-pro 25999

Read or Share this story: https://www.guampdn.com/story/news/local/2019/09/09/aetna-international-exclusive-insurance-provider-government-
guam/2261648001/



9/19/2019 Aetna Intemational chosen to provide GovGuam health insurance | Guam News | postguam.com

https://www.postguam.com/news/local /aetna-international-chosen-to-provide-govguam-health-
insurance/article_g54700d8-d2d2-11e9-846c-dfooe6151519.html

WEB ONLY

Aetna International chosen to provide GovGuam health
insurance

DAILY POST STAFF
SEP 9, 2018

|

2 INSURANCE NetCare

Life & Hy i g
| Care for Life

NETCARE: The NetCare Life & Health Insurance offices at the Julale Shopping Center in Hagatfia are shown in this

photograph. Gov. Lou Leon Guerrero announced that Aetna International will be the exclusive health insurance provider

for government of Guam employees and retirees, and their families. Aetna will use Moylan's NetCare network of providers
C locally. Post file photo
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9/19/2019 Aetna International chosen to provide GovGuam health insurance | Guam News | postguam.com

Gov. Lou Leon Guerrero has approved international health insurance company, Aetna
International, as the government of Guam’s exclusive insurance health insurance

provider beginning October.

Thousands of government employees and retirees, and family members are covered by
the government's health insurance, which cost the government $76.3 million in fiscal
year 2017, according to an audit released last year.

Adelup's press release didn't state the estimated cost of this year's health insurance plan.

According to Adelup spokeswoman, Janela Carrera, Aetna, which is an international
company, will utilize NetCare's health insurance network locally.

“I thank the Health Negotiating Team for its work in selecting, amongst all the bidders,
the most economical and beneficial healthcare insurance proposal plan,”’ the governor
stated in a press release. “For several reasons, the Team was limited in time to conduct
its negotiations. Even so, it was able to perform all of its duties and provide me with a
quality insurance plan to consider.” |

Calvo's SelectCare, the health insurance company that currently provides insurance
coverage for GovGuam employees and retirees, was informed this afternoon that Calvo’s
SelectCare was not awarded a contract for the fiscal 2020 GovGuam Health Insurance
Program.

"We are reviewing all options available to us on behalf of our GovGuam members,"
stated plan administrator Frank Campillo.

This would be the first year in nearly 18 years that Calvo's SelectCare hasn't been a health
insurance provider for the government of Guam.

Campillo notes that it has been an honor and privilege to have insured GovGuam
continuously since October 2001.
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19/2019 Aetna Intemational chosen to provide GovGuam health insurance | Guam News | postguam.com
"However, a recent law has since limited the health insurance options available to
GovGuam employees and retirees," Campillo stated. "During the past 18 years, while
other companies opted out of the GovGuam market, we worked continuously to provide
access to healthcare that meets the needs of our members. We developed many new
benefits and implemented programs to improve and save the lives of our GovGuam

members."

As mandated by Public Law 34-83, the Negotiating Team is limited to forwarding only the
lowest cost option healthcare insurance proposal plan to the governor, the Adelup press
release states. Aetna International represented the smallest increase when compared to
the fiscal year 2019 plans.

“Now that the work of the Health Negotiation Team is done, my administration will
spend the next few days working to ensure that any increase to the finalized rate
structures will minimally affect, if at all, our employees, retirees, and foster children,”

the governor stated.

- (Daily Post Staff)
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ADELUP PRESS RELEASE ON AETNA INTERNATIONAL
SEP 8, 2019
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