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On appeal from the

Department of Veterans Affairs Regional Office in Honolulu, Hawaii

THE ISSUES

1. Entitlement to service connection for Type 11 diabetes mellitus.

2. Whether there is new and material evidence sufficient to reopen the claim of
entitlement to service connection for diabetic retinopathy (claimed as due to herbicide
exposure).

3. Entitlement to service connection for diabetic retinopathy.

4. Entitlement to service connection for diabetic peripheral neuropathy of the right
upper extremity.

5. Entitlement to service connection for diabetic neuropathy of the left upper extremity.

REPRESENTATION

Appellant represented by: Military Order of the Purple Heart of the U.S.A.

ATTORNEY FOR THE BOARD

J. Meawad, Counsel

INTRODUCTION

This appeal has been advanced on the Board"s docket pursuant to 38 C.F.R. § 20.900(c)
(2011). 38 U.S.C.A. §8 7107(a)(2) (West 2002).

The Veteran served on active duty from January 1955 to February 1967.

This matter is before the Board of Veterans®™ Appeals (Board) on appeal of a February 2010
rating decision of a Department of Veterans Affairs (VA) Regional Office (RO) in Honolulu,
Hawaii .

In June 2012, the Board reopened the claims for service connection for diabetes mellitus
and hearing loss, granted service connection for hearing loss, and denied service
connection for a prostate disorder. The remaining issues were remanded for further
development.

The claim for service connection for diabetic retinopathy was denied by the RO in July
2008. Although the RO apparently reopened this claim in the February 2010 rating
decision, the Board must independently consider the question of whether new and material
evidence has been received because it goes to the Board"s jurisdiction to reach the
underlying claim and adjudicate the claim de novo. See Jackson v. Principi, 265 F.3d 1366
(Fed. Cir. 2001); Barnett v. Brown, 83 F.3d 1380, 1384 (Fed. Cir. 1996).

The issue of entitlement to service connection for diabetes mellitus is addressed in the
REMAND portion of the decision below. The Veteran®s claims for service connection for
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diabetic retinopathy and diabetic peripheral neuropathy of the upper extremities are
secondary service connection claims, in that he argues that the retinopathy and the upper
extremity peripheral neuropathy are causally or etiologically due to his diabetes
mellitus. Thus, the issues of whether service connection for diabetic retinopathy and
diabetic peripheral neuropathy of the upper extremities are warranted must also be
remanded because these issues are inextricably intertwined with the diabetes mellitus
claim. See Harris v. Derwinski, 1 Vet. App. 180 (1991) Therefore, these issues are
REMANDED to the RO via the Appeals Management Center (AMC), in Washington, DC.

FINDINGS OF FACT
1. In July 2008 decision, the Board denied service connection for diabetic retinopathy.

2. Evidence received since the July 2008 rating decision is new and material; it relates
to unestablished facts necessary to substantiate the claim and raises a reasonable
possibility of substantiating the claim.

CONCLUSION OF LAW

The criteria for reopening the claim for service connection for diabetic retinopathy have
been met. 38 U.S.C.A. 88 5108, 7103(a) (West 2002 & Supp. 2011); 38 C.F.R. 8§ 3.156
(2013).

REASONS AND BASES FOR FINDINGS AND CONCLUSION

VA has a duty to notify and assist claimants in substantiating a claim for VA benefits.
The Board is reopening the claim for service connection for diabetic retinopathy. Any
error committed with respect to either the duty to notify or the duty to assist with
regard to this issue was harmless and will not be further discussed.

The Board denied service connection for diabetic retinopathy in July 2008, finding that as
diabetes mellitus is not related to service, service connection for diabetic retinopathy
cannot be granted on a secondary basis. There was also no evidence showing that diabetic
retinopathy was incurred in or aggravated by service. This decision is final. 38
U.S.C.A. § 7103(a); 38 C.F.R. § 3.160(d).

In June 2009, the Veteran filed a request to reopen the claim.

Generally, when a claim is disallowed, it may not be reopened and allowed, and a claim
based on the same factual basis may not be considered. 1d. However, a claim on which
there is a final decision may be reopened if new and material evidence is submitted. 38
U.S.C.A. & 5108.

"New" evidence is defined as existing evidence not previously submitted to agency
decisionmakers. “Material®™ evidence is defined as existing evidence that, by itself or
when considered with previous evidence of record, relates to an unestablished fact
necessary to substantiate the claim. 38 C.F.R. 8 3.156(a)- New and material evidence can
be neither cumulative nor redundant of the evidence of record at the time of the last
prior final denial of the claim sought to be reopened, and must raise a reasonable
possibility of substantiating the claim. Id.

When determining whether the claim should be reopened, the credibility of the newly
submitted evidence is to be presumed. Justus v. Principi, 3 Vet. App. 510 (1992).

The relevant evidence received since the July 2008 Board decision includes several news
articles regarding herbicide exposure in Guam.

This evidence is new and material, as it was not of record at the time of the last rating
decision. It demonstrates that the Veteran may have been exposed to herbicides during his

2 of 5 12/27/2017, 1:44 PM



https://www.va.gov/vetapp13/Files3/1328764.txt

service in Guam which, in turn, relates to his claim for service connection for diabetes
mellitus. As the Veteran®s claim for diabetic retinopathy is secondary to diabetes
mellitus and the new evidence supports his claim for diabetes mellitus, reopening the
claim is warranted. 38 U.S.C.A. § 5108.

ORDER

New and material evidence having been submitted, the petition to reopen the claim for
service connection for diabetic retinopathy is granted.

REMAND

IT a veteran was exposed to an herbicide agent during active service, a number of
diseases, including type 11 diabetes mellitus, shall be service connected if the
requirements of 38 C.F.R. § 3.307(a)(6) are met even though there is no record of such
disease during service. 38 C.F.R. 8§ 3.309(e). There is a presumption of exposure to
herbicides (to include Agent Orange) for all veterans who served iIn Vietnam or the Korean
DMZ during the Vietnam era. 38 U.S.C.A. 8§ 1116(f); 38 C.F.R. 8§ 3.307(a)(6). However, the
Veteran has not asserted, nor does the record suggest, that he served within the Republic
of Vietnam or the Korean DMZ. As such, the presumption of herbicide exposure does not
apply, and actual, direct exposure to herbicides must be shown. See Combee v. Brown, 34
F.3d 1039, 1042 (Fed. Cir. 1994).

Service records indicate that the Veteran was stationed at Andersen Air Force Base at
various times between 1958 and 1965. The Veteran has reported that the weather aircraft
on which he flew was situated near a storage facility which housed Agent Orange that was
used In Vietnam and possibly in Guam.

In support of his claim, the Veteran has submitted a number of pieces of circumstantial
evidence indicating Agent Orange was stored at Anderson AFB and herbicides were used in
Guam. For example, he submitted news articles and statements indicating that herbicides
were stored and used in Guam at the time the Veteran served on the island. One article in
particular referenced a Dow Chemical Risk Report revealing a heavy concentration of dioxin
on Anderson AFB that poisoned soldiers stationed there in the late 1960s and confirmed
Agent Orange in Guam.

Following the Board"s remand, the Veterans Benefits Administration (VBA) performed a
search regarding the Veteran®s claimed herbicide exposure. In an email dated January
2013, VBA stated that the Department of Defense (DOD) list of sites associated with Agent
Orange and other tactical herbicides did not show any use or testing of tactical
herbicides such as Agent Orange at any location in Guam before or during the Vietnam Era.
VBA also stated that the available documents showed that all pesticides used in Guam were
commercially available. The US Army and Joint Services Records Research Center (JSRRC)
stated in a May 2013 memo that Compensation Service responded to a request to verify
herbicide exposure in Guam that historical reports submitted by the 9th Weather
Reconnaissance Wing stationed at Anderson Air Force Base in Guam did not document or
verify exposure to Agent Orange or tactical herbicides nor did they document Agent Orange
or tactical herbicides spraying, testing or storage at Anderson Air Force Base from
December 1966 to February 1967.

After reviewing and weighing the evidence of record on the question of whether the Veteran
was exposed to herbicides during his period of active service, the Board finds that there
is a genuine state of equipoise of the positive and negative evidence. In such a case,
the question is to be resolved in the appellant®s favor. 38 U.S.C.A. 8 5107(b); see also
Gilbert v. Derwinski, 1 Vet. App. 49 (1990). Although the VBA and JSRRC provided evidence
that the Veteran was not exposed, their findings were based on the DOD list and historical
reports with little or no consideration to the other evidence of record clearly
demonstrating that herbicides were used in Guam, Agent Orange was stored in Guam, and
there was a heavy concentration of dioxin found in the soil many years later. Further,
the VBA finding showed that commercially available herbicides were present in Guam.

3 of 5 12/27/2017, 1:44 PM



https://www.va.gov/vetapp13/Files3/1328764.txt

In view of the Veteran®"s credible statements and the news articles, and resolving all
doubt in favor of the Veteran, the Board finds that the Veteran was exposed to herbicides
during his active service in Guam.

Certain diseases associated with exposure to certain herbicide agents, including diabetes
mellitus, type 11, will be presumed to have been incurred in service even though there is
no evidence of that disease during the period of service at issue. 38 U.S.C.A. § 1116(a);
38 C.F.R. 88 3.307(a)(6), 3.309(e). However, presumptive service connection due to
herbicide exposure is not warranted for the Veteran®s type 1l diabetes mellitus as the
record does not reflect, nor does the Veteran allege, that he served in the Republic of
Vietnam or the Korean DMZ during the Vietnam era, or at any other time.

The Veteran may still be entitled to service connection for this disease on a direct basis
if the evidence establishes that his diabetes mellitus is related to the herbicide
exposure. Therefore, an examination is necessary to determine whether the Veteran-®s
diabetes mellitus is related to his inservice exposure to herbicides. 38 C.F.R. § 3.159
(c)(4); 38 U.S.C.A. 8 5103A(d).-

Accordingly, the case is REMANDED for the following action:

1. Schedule the Veteran for an examination with an appropriately qualified medical
professional to determine the etiology of his diabetes mellitus. The examination report
must reflect review of all pertinent material in the claim folder.

The examiner is to offer an opinion as to whether it is at least as likely as not (a 50
percent or greater probability) that his diabetes mellitus is related to active service,
including in-service exposure to herbicides, which is to be accepted as fact.

IT it is determined that his diabetes mellitus is related to service, the examiner must
provide an opinion as to whether it is at least as likely as not that his diabetic
retinopathy and diabetic neuropathy of the upper extremities are caused or aggravated by
the Veteran"s diabetes mellitus.

In this context the term '"aggravation'™ means a permanent increase in severity of the
gastrointestinal disability, that is, a worsening of the underlying condition not due to
the natural progress of the disability, or a temporary worsening of symptoms.

The examination report must include a complete rationale for all opinions expressed. |IFf
the examiner feels that a requested opinion cannot be rendered without resorting to
speculation, the examiner must state whether the need to speculate is caused by a
deficiency in the state of general medical knowledge (i.e. no one could respond given
medical science and the known facts) or by a deficiency in the record or the examiner
(i.e. additional facts are required, or the examiner does not have the needed knowledge or
training).

2. Then, readjudicate the appeal. If any of the benefits sought remain denied, issue a
Supplemental Statement of the Case and return the case to the Board.

The appellant has the right to submit additional evidence and argument on the matters the
Board has remanded. Kutscherousky v. West, 12 Vet. App. 369 (1999).

This claim must be afforded expeditious treatment. The law requires that all claims that
are remanded by the Board of Veterans®™ Appeals or by the United States Court of Appeals
for Veterans Claims for additional development or other appropriate action must be handled
in an expeditious manner. See 38 U.S.C.A. 88§ 5109B, 7112 (West Supp. 2012).
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RONALD W. SCHOLZ
Veterans Law Judge, Board of Veterans®™ Appeals

Department of Veterans Affairs
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