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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GOVERNMENT OF GUAM,

Plaintiff and Counter-defendant,
Case No. 1:17-cv-2487
V.
Hon. Jia M. Cobb
UNITED STATES OF AMERICA

Defendant and Counter-claimant.

PARTIAL CONSENT DECREE
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L. BACKGROUND

A. The Government of Guam (“Guam”) filed a Complaint and an Amended
Complaint in this matter on March 2, 2017 and May 19, 2017 (Dkt Nos. | and 7), respectively,
asserting claims against the United States of America, including, inter alia, the Departments of
Interior, Defense, Army, Navy, and Air Force (“United States”) pursuant to Sections 107
and 113 of the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA™), 42 U.S.C. §§ 9607 and 9613, and 28 U.S.C. §§ 1331 and 2201, seeking recovery
of past and future costs that Guam has incurred or will incur for response actions taken at or in
connection with the Ordot Dump in Guam.

B. The United States responded to Guam’s Amended Complaint and counterclaimed
against Guam on October 15, 2018 (Dkt No. 39), pursuant to CERCLA Sections 107 and 113, 42
U.S.C. §§ 9607 and 9613, seeking an equitable allocation and recovery of past and future costs
the United States has incurred or will incur for response actions taken at or in connection with
the Ordot Dump in Guam. Guam responded to the United States’ counterclaim and asserted its
own counterclaim on November 5, 2018 (Dkt No. 43), pursuant to CERCLA Section 113,42
U.S.C. § 9613, seeking an equitable allocation of any costs recovered or recoverable pursuant to
United States’ counterclaim. The United States responded to Guam’s counterclaim on
November 28, 2018 (Dkt No. 46).

C. The United States and Guam (“Settling Parties™) do not admit any liability arising
out of the transactions or occurrences alleged in this matter.

D. The United States and Guam (“Settling Parties”) desire to enter into this Consent
Decree to have a full and final resolution of any and all claims that were, could now be, or
hereafter have been asserted by either Settling Party against the other in connection with the
Matters Addressed, and to avoid the complication and expense of further litigation of such
claims.

E. The Settling Parties agree, and this Court by entering this Consent Decree finds,
that this Consent Decree has been negotiated by the Settling Parties in good faith and at arm’s
length, that settlement of Matters Addressed between the Settling Parties without further
litigation and without the admission or adjudication of any issue of fact or law will avoid
prolonged and complicated litigation between the Settling Parties, and that this Consent Decree
is fair, reasonable, in the public interest, and consistent with CERCLA.

THEREFORE, with the consent of the Parties to this Consent Decree, it is ORDERED,
ADJUDGED, AND DECREED:

IL. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to
28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9607 and 9613, and also has personal jurisdiction
over the Settling Parties. Solely for the purposes of this Consent Decree and the underlying
pleadings, the Settling Parties waive all objections and defenses that they may have to
jurisdiction of the Court or to venue in this District.
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III. PARTIES BOUND

2. This Consent Decree is binding upon the Settling Parties and their successors and
assigns. Any change in ownership or corporate or other legal status, including but not limited to,
any transfer of assets or real or personal property, shall in no way alter the status or
responsibilities of the Parties under this Consent Decree.

IV.  DEFINITIONS

3. Unless otherwise expressly provided in this Consent Decree, terms used in this
Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA
shall have the meanings assigned to them in CERCLA or in such regulations. Whenever terms
listed below are used in this Consent Decree, the following definitions shall apply:

“CERCLA" shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act, 42 U.S.C. §§ 9601-9675.

“Complaint” and “Amended Complaint” shall mean the complaints filed by Guam in this
matter on March 2, 2017 and May 19, 2017, Docket Nos. 1 and 7.

“Consent Decree” shall mean this partial Consent Decree and its Appendix A.

“Day” or “day” shall mean a calendar day. In computing any period of time under this
Consent Decree, where the last day would fall on a Saturday, Sunday, or federal or State holiday,
the period shall run until the close of business of the next working day.

“DOJ” shall mean the U.S. Department of Justice and its successor departments,
agencies, or instrumentalities.

“Effective Date” shall mean the date upon which the approval of this Consent Decree is
recorded on the Court’s docket.

“EPA” shall mean the U.S. Environmental Protection Agency and its successor
departments, agencies, or instrumentalities.

“Guam” shall mean the Government of Guam and each department, agency, and
instrumentality of the Government of Guam.

“Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October | of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change
on QOctober | of each year. Rates are available online at
https.//www epa.gov/superfund/superfund-interest-rates.

“Matters Addressed” shall mean any and all claims for Past Response Costs under any
provision of federal, state or common law, including but not limited to CERCLA, state statute or
regulation, contract, torts, equity or common law that were, could now be, or hereafter could be
asserted by the Settling Parties against one another arising out of or in connection with the
release or threatened release of Hazardous Substances at the Ordot Dump incurred prior to
August 10, 2022.
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“National Contingency Plan” shall mean the National Oil and Hazardous Substances
Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C.
§ 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“Natural Resource Damages™ shall mean damages for injury to, destruction of, or loss of
natural resources resulting from a release or threatened release of Hazardous Substances.
Natural Resource Damages include the reasonable costs of assessing damages to natural
resources, restoring injured resources to their baseline condition, and compensation for the
interim loss of injured resources pending recovery.

“Ordot Dump” shall mean the Ordot Landfill Superfund Site, encompassing
approximately 23 acres, located in the municipalities of Ordot Chalan-Pago, Yona, and Asan,
Guam, on Lots 3390-R2 and 3434 Ordot Chalan-Pago & Yona; Lot 450-5 Asan; and Lots 37, 38,
and 39, Tract 198, Asan; as generally shown on the map included in Appendix A, and any area
where Hazardous Substances released from Ordot Dump prior to August 10, 2022 have come to
be located.

“Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral
or an upper or lower case letter.

“Past EPA Response Costs” shall mean all costs, including but not limited to direct and
indirect costs, incurred by EPA or DOJ on behalf of EPA prior to August 10, 2022 that are
related to the cleanup of, response to, or the corrective action or closure associated with a release
or threatened release of Hazardous Substances at, from, or related to the Ordot Dump, including
accrued Interest on all such costs prior to August 10, 2022.

“Past Response Costs” shall mean all costs, including but not limited to direct and
indirect costs, incurred by Guam or the United States (other than Past EPA Response Costs) prior
to August 10, 2022 that are related to the cleanup of, response to, or the corrective action or
closure associated with a release or threatened release of Hazardous Substances at, from, or
related to the Ordot Dump, including accrued Interest on all such costs prior to August 10, 2022.

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.

“United States” shall mean the United States of America and each department, agency,
and instrumentality of the United States.

V. PAYMENT
4, Payment by United States for Past Response Costs.

a. As soon as reasonably practicable after the Effective Date, the United
States shall pay to Kelley Drye & Warren LLP f/b/o Treasurer of Guam $48,900,000.00 (forty-
eight million nine-hundred thousand dollars), which shall resolve the United States’ alleged
liability to Guam for Matters Addressed. DOJ will request payment of this amount from the
United States Department of the Treasury as soon as is practicable after the Effective Date. Such
payment shall be made by Automated Clearinghouse (“ACH”) Electronic Funds Transfer into
the client trust account at Kelley Drye & Warren LLP in accordance with instructions provided
by Guam’s counse! to counsel for the United States.
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b. In the event that the payment is not made within one hundred twenty (120)
days after the Effective Date, Interest on the unpaid balance shall be due and owing by the
United States, with such Interest commencing on one hundred twenty-first (121st) day after the
Effective Date and accruing through the date of the payment. In the event that the United States
cannot make the payment due to an error in the payment information provided by Guam, any
time hmits for said payment shall be tolled until the correct account information is transmitted to
the United States.

c. The Parties to this Consent Decree recognize and acknowledge that all
payment obligations of the United States under this Consent Decree can only be paid from
appropriated funds legally available for such purpose. Nothing in this Consent Decree shall be
interpreted or construed as a commitment or requirement that the United States obligate or pay
funds in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other applicable
federal law, regulation or requircment.

VI. COVENANTS

5. Upon the Effective Date, the Settling Parties forever release, discharge, covenant
not to sue, and agree not to assert any claims, causes of action, suits, administrative actions, or
demands of any kind whatsoever in law or in equity which either Settling Party may have had, or
hereafter have, against the other Settling Party with respect to Matters Addressed, including but
not limited to claims under Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607, 9613; Section
7002 of the Resource Conservation and Recovery Act, 42 U.S.C. § 6972; tort claims; and
contract claims. The covenants in this paragraph do not apply to any claim or cause of action
brought, or order issued, after the Effective Date to the extent such claim, cause of action, or
order is within the scope of a reservation under Y 7 hereof.

6. The Settling Parties warrant and represent that they have made no assignment or
transfer of all or any part of their rights arising out of or relating to Matters Addressed. For
purposes of this section, “assignment or transfer” shall not be deemed to include any
assignments, transfers, or acquisitions that have occurred prior to or during the course of this
litigation; provided, however, that the Settling Parties give written notice of such assignment or
transfer before the Effective Date, and that the parties to any such assignment or transfer have
acknowledged or agreed, in writing, to be bound by the terms of this Consent Decree.

7. For the sake of clarity, each Settling Party specifically reserves its rights to assert
claims against the other Settling Party for Natural Resource Damages, and the covenants in
Paragraph 5 do not negate or limit such claims or actions. Notwithstanding any other provisions
of this Consent Decree, the Settling Parties also retain all authority and reserves all rights to take
any and all future response actions otherwise authorized or required by law at the Ordot Dump.

VII. EFFECT OF SETTLEMENT/CONTRIBUTION

8. This Consent Decree was negotiated and executed by the Settling Parties in good
faith and at arms’ length and is a fair and equitable compromise of claims, which were
vigorously contested. This Consent Decree shall not constitute or be construed as an admission
of liability or adjudication of any issue of fact or law by the Settling Parties. Nor is it an
admission or denial of any factual allegations set out in any of the pleadings in this action or an
admission of violation of any law, rule, regulation, or policy by the Settling Parties.
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9. Nothing in this Consent Decree shall be construed to create any rights in, or grant
any cause of action to, any person not a Settling Party to this Consent Decree. The Settling
Parties expressly reserve any and all rights (including, but not limited to, pursuant to Section 113
of CERCLA, 42 U.S.C. § 9613), defenses, claims, demands, and causes of action that they may
have against any person not a Settling Party hereto with respect to any matter, transaction, or
occurrence relating in any way to the Matters Addressed.

10.  The Settling Parties agree, and by entering this Consent Decree this Court finds,
that the Settling Parties are entitled under Section 113(f)(2) of CERCLA, 42 U.S8.C. § 9613(f)(2),
and any other applicable provision of law, whether statutory or common law, to protection from
claims for contribution arising out of or in connection with the Matters Addressed.

VIII. NOTICES AND SUBMISSIONS

11. Whenever, under the terms of this Consent Decree, notice is required to be given
or a document is required to be sent by one Settling Party to another, it shall be directed to the
individuals at the addresses specified below, unless those individuals or their successors give
notice of a change to the other Party in writing. Except as otherwise provided, notice to a Settling
Party by email (if that option is provided below) or by regular mail in accordance with this
Section satisfies any notice requirement of the Consent Decree regarding such Settling Party.

As to DOJ or the United States: Chief
U.S. Department of Justice
Environment and Natural Resources Division
Environmental Defense Section
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ # 90-11-6-20885

Chief

U.S. Department of Justice

Environment and Natural Resources Division
Environmental Enforcement Section

P.O. Box 7611

Washington, D.C. 20044-7611

Re: DJ # 90-5-1-1-06658/1

As to Guam: Government of Guam
c/o William J. Jackson
Kelley Drye & Warren LLP
515 Post Oak Blvd., Suite 900
Houston, Texas 77027
bjackson@kelleydrye.com

IX. RETENTION OF JURISDICTION

12.  This Court shall retain jurisdiction over the Matters Addressed in this Consent
Decree for the purpose of interpreting and enforcing the terms of this Consent Decree.

6
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X. SIGNATORIES/SERVICE

13. Each undersigned representative of Guam and the signatory for the DOJ certify
that they are fully authorized to enter into the terms and conditions of this Consent Decree and to
execute and bind legally the Settling Parties to this Consent Decree.

14.  The Settling Parties agree not to oppose entry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree, unless either Settling Party has
notified the other Settling Party in writing that it no longer supports entry of the Consent Decree.
The Settling Parties agree not to challenge the Court’s jurisdiction to enter and enforce this
Consent Decree.

XI. GENERAL PROVISIONS

15.  This Consent Decree constitutes the final, complete and exclusive agreement and
understanding among the Settling Parties with respect to the settlement embodied in this Consent
Decree. The Settling Parties acknowledge that there are no representations, agreements, or
understandings relating to the settlement other than those expressly contained in this Consent
Decree.

16.  Any paragraph or subparagraph headings or section titles in this Consent Decree
are provided solely as a matter of convenience to the reader and shall not be construed to alter
the meaning of any paragraph or provisions of this Consent Decree.

17.  This Consent Decree shall be governed and interpreted in accordance with federal
law.

18.  If for any reason this Court should decline to approve this Consent Decree in the
form presented, this Consent Decree is voidable at the sole discretion of either Settling Party and
the terms of the agreement may not be used as evidence in any litigation between the Settling
Parties.

19.  This Consent Decree may be executed in original counterparts, all of which
together shall be deemed to constitute one Consent Decree. The execution of one counterpart by
either Settling Party shall have the same force and effect as if that Settling Party had signed all
other counterparts.

20.  This Consent Decree shall not be admitted into evidence or admissible as
evidence in any action or proceeding other than the above-captioned action in which this Consent
Decree is entered, except for the following:

a. An action, cross-claim, or counterclaim brought by Guam or the United
States to enforce this Consent Decree; and

b. Any proceeding where either Settling Party seeks to establish that it 1s
entitled to protection from claims under this Consent Decree.

XII. FINAL JUDGMENT AS TO MATTERS ADDRESSED

21.  Upon entry of this Consent Decree by the Court, this Consent Decree shall
constitute a final judgment as to Guam and the United States, for the Matters Addressed. The
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Court finds that there 1s no just reason for delay and therefore enters this judgment as a final
judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS __ DAY OF ,2023.

Hon. Jia M. Cobb
United States District Judge
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612 [23

Dated

ofsh:

Dat

September 1, 2023
Dated

FOR GUAM:

4(%, A 9 ‘(/"2 .
DOUGLA% B. MOYLAN
ATTORNEY GENERAL OF GUAM

g\m, &Mu\\\\“-*—*

LOU LEON GUERRERO
GOVERNOR OF GUAM

FOR THE UNITED STATES OF AMERICA:

David D. Mitchell

Trial Attorney

U.S. Department of Justice

Environment and Natural Resources Division
Environmental Defense Section

P.O. Box 7611

Washington, D.C. 20044-761 1
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APPENDIX A



Case 1:17-cv-02487-JMC Document 100-2 Filed 09/22/23 Page 13 of 13

€1 wa /moc_wa) LoT WO, = LOT 0 UL P
Dok g baay TTRORTAT] JE OF LAGRMAT LG UWTALAN, RACLT. |BAVEOM | [J260-Wi-1-AN|  WOAD OF AWRDSQ T Suarly NAM(LY | beddd
= om e 1200 UHTALAN [ 7/2 uidhabed it | 808034 | FRANC S 4 Smalu | 174 undomdeg nieeanl | 844354
L ey ov iy a1y
3 1]
s 11 %k = —
22 o e ST AT VTN T AT i
BEE WO, Abaat d ¥ i M_W*H‘L
ins ETETY 1aa (1At [ i (178 | ST (STIDED)
© PALITOM & FRANK T _PRESTON O N0 beieis e “u‘l:“,t
[arase LAzt | s 00 C Lelaisd(
S % 108 Jasi| 41 pan (a1 piet | o 20§ (07 | wadAYZIY (NS S
WOTICE:
CCRTICATIONS AS VD 7 ™HE TMTORAL SURVETOR AN (T OF PLadeG DEFVTELY DG NOT - B¢ FOmM -mum:::u Jmmuultnuus:onncm:urn“::n:
D S o Do g ana o L 2 (OL BRI 0 L0128 L O et RS RN B TS B Y
b ! |
4 LT Mb-Ri-}->
eap-anEw. Lo 32304 &/ LT Noo-b-R /W SEE MAP \ \
ST POREY L, voc w0 wRed e . & DOC. N0, H95T DOC. NO. 848475 MAP
Y 4 o DO, NO. J2486%
:.m.m‘-‘m . L DOC. WD B41832
/—wu'm & mr F 2
EC Wi aboim BT w0 01 T
- & voc wg. 4
s Pl s §i ILIL AR T4
2 e o LN QT TG FCALE
} e B 3 5 Q\b ar -
Az ? ¥ o ® 4 DR POAT W N
o~ _‘_gi - S o s Eg %S-u Lﬂr’lﬂﬂ‘u-m-!-ﬁ5 Marezd e, U0 L HS08P.
I SR B $. oo N dbes e e PR 1~ M
s’f . B BE a o0 ’-’, VLIRS NOTED OTMERMSC
H L& ‘- - ._l!
‘; Eg EE g vy, % . 1:::’ " b AL CITANEY ) Clatrbing. SO HEAGH WAL I WITERS ANG OCCBALS MERECY,
[y p TEX aneg Fa 4',;@’ L RVEY WA3 SARD S0 FCURD PRPTITY CORMGE <1 S
- -E — Jﬁ “d A TUBSCT LOTY Al DOME TA", ADRONLTURAL AS UF ARMROVAL OF Tl miF, P47
F!‘ E \ - &4,;f 00N 106 1m0 ARULT 43 O APPROVAL OF PeD AN
3
rRAcT 13phe]l’ \ . ﬁﬁ, [ o iaze
Lar 571 5 "\D LT 2% A, s, B,k WL SOMYPRL BAAP OV, (0L JA0 1, LA BOASTAAIOH BLATAET W
SEE DETAX 3 \ £t OF DT Bads, A3 PRghaD Ju A B, 27 T -
LT M i \ . - e R I e T R e 1
2 LOT 24t - & DOC wd BBbad?, Lw sk JAJoFYRHL OV WO, FREIINJ-0SG, ACA. [ITATE MUCUMENT
A A L AT R B R TR R R
- v I"'r-"" W o Bt lt oy AT 4 A, o1 AL NADMION &
A >/ /R * G TR P I PR e
(3
\ ,E e ‘P/%. X CERTRCATION
\ Y W K & AL PURSASHT T TITLE, 2. Sl COCL AAMOTATED. GV, 1 SMAPTIR 81, WARNMSOH Lk
\ i A\ | e
% Rt LY I, " o T P 33
N 1T XS, 1 A AT BN (D MO COP R AL W WAL 31, (A COOC AROTATED,
aa &gt ‘,_.. \,\ urna _mo- o
Y . X ALY ;‘y .,J-lﬂ i
B (e N BL\ e
32 | LOT 3390-R2 \ n3 il § e
i (HDOT DU ETE) L LOT 3434 £ o
g 8| |5 el e b L N A Par Rot0 3 MEC. AREA » 130055 o 54 M, {2 ECTANES} E.‘%- R LaT %8
A% 8 3 - M. n AREA COMPUTED » 132,600 + S0 ML {Per Red B 1} b St
£ 3F |1 ermrmemensee N N0 P T o) e y
bl §§ £ 1 \ 1] ToTAL O TS L
o e (SEE SPECLAL HOTE NO. 1 AND ) anTrt s
g2 N LA SOUD WATTE MITHORITY OVTOFY TR
E g . |® Ovil Cans No, CYORIE-13. DOC. NO, BB0KES
iids E o
“g"E g n s € G i, i, v ik e \ ;
§ gg [ Eropiin STaw 01 Lt Mpmarpriedt (e 1 et Remetinia \ A
a EPEARDE TALiLh AP Pt
g g e _ 892651 i CAPTDG R TP, . 5
58 e ALV [ 13 S R ek L] < Collie i £ ]
6 ¢ " < & el {\ t et | m: DL TLCMweTiN, BLN AAER DL
H L CNER LT - ST D R —
| Y A o ] Rl /| 3 amirpe o gnony (3 HWE B0
ﬂg e e I Tak cunnr:;awu
i .,i: o BEEFE RN o
-t 3 EEE L "
JUT IR N TR
, T o, & ',/’{,\ ﬂ’aﬂm 1 P a0 "’;;N"rgﬁ.mm-a_ummm
| =i Figwe we<fE (57 wFa & o1 S5 PRI M D SOCATER LA RETTTORS
T ke 1 & et I e - o T i ] e o s mEEATEN M, 141
L DT 0, 30RYY I ASE{NL el k=T e "ﬁ . e RIC &N - UWREGETERID B0, BOT 8318 TAMUMING. CUAM 98900, MEL 837-J042
g TEE T Row—— N fr ¢ 20, Sl S PR IR
A : : T COVERMULNT OF GUAM LAND REGISTRATION SURVEY
- s o s "W e WA e RE MAP
N S S L e s
i Lt s i ADOTTICNAL, ASFEREDCE: /0318
o ) _,_J_‘_ _ 7:“;;1!11'» : I "BOON WO, 11-023 | MG, 913 Ca AND Y
(. A S e P i ot ey e oy AN
LOT [Ti-4-Ri-R| R, A 2. B0%. oL SALITL 1A 4O, 311 Y0, G e FODLA, r ) B " SECTION 3
TEXAS Al UNIVERSTY DE T Foustahion Q0N B3N sy
1 12000 - - M B -—V/:.‘&’ﬁ'ﬁx e o — ) " [mwom un| - - | U0 MGTRATA [y ¢ of 1 [oRaWNG musseR
ssom M| - 270-FY2015  [ecur o PREZOHOZHLR

514434





