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October 7, 2020
Senator Clynton E. Ridgell

Chairman, Committee on Economic Development,

Agriculture, Maritime Transportation,

Power & Energy Utilities and Emergency Response

35th Guam Legislature

238 Archbishop Flores St.

Suite 906

DNA Building

Hagatna, Guam 96910
Re:  Testimony of the Guam Public Utilities Commission on Bill No. 315-35

Dear Senator Ridgell:

The Guam Public Utilities Commission [“PUC”] opposes the enactment of Bill No. 315-35 on three principal grounds: (1) the Bill improperly usurps authority for rate setting matters that are within the statutory and Organic Act jurisdiction of the PUC; the Bill removes the authority of the PUC to set compensation rates for Net Metering Customers who produce excess energy and to determine the penetration level for energy produced by Net Metering Customers.  The provisions in the Bill are undesirable, bad public policy, and impose restrictions that are directly contrary to the findings of the PUC in GPA Docket 19-04; (2) the Bill would destroy the independent rate-making authority of the PUC for the net metering program, as established by  the Organic Act and Guam statutes; and (3) the Bill violates the iron-clad agreement of the government of Guam under GPA Bond Covenants not to interfere with the powers and duties of the PUC.  GPA Bond Counsel has stated his opinion that Bill No. 315 violates GPA Bond Covenants.
I. BILL NO. 315-35 REMOVES THE AUTHORITY OF THE PUC TO SET COMPENSATION RATES FOR NET METERING CUSTOMERS WHO PRODUCE EXCESS ENERGY AND TO DETERMINE THE PENETRATION LEVEL FOR ENERGY PRODUCED BY NET METERING CUSTOMERS.
A.
In Public Laws 27-132 and 29-62, the Guam Legislature established the 


authority of the Guam Public Utilities Commission to determine 



compensation rates for Net Metering Customers and to establish rules and 

regulations for operation of the Net Metering Program, such as the level of 

penetration for energy produced by Net Metering Customers.  

The PUC has previously testified on numerous occasions before the Guam Legislature that both the Organic Act and the laws of Guam establish the PUC as the “independent rate making authority” responsible for all matters related to the setting of rates for public utilities such as GPA.  The purpose for the establishment of the PUC was to completely remove the Guam Legislature and politics from the rate setting process.  Bill No. 315 violates these fundament principles by engaging in rate setting and purporting to remove the PUC from the rate setting process.

The Bill first adds a new, §8503(b)(4), to Article 5, Chapter 8, Title 12, which would require GPA to “set the level of penetration of Net Metering Systems to an aggregate capacity limit of twenty percent (20%) of the utility’s total system peak demand.” The level of penetration is a standard set by the PUC to determine what percentage of total capacity that Net Metering Customers can produce before there could be an adverse impact to the power system.  The penetration level is also utilized by the PUC to determine when the compensation rates for Net Metering Customers for excess energy produced should be changed or altered.  Under the present Net Metering Program, Net Metering Customers are credited for excess power produced by their Net Metering systems, that is power in excess of the amount required for the Customer’s own power consumption.

From the onset of initial legislation authorizing the creation of the net metering system, it has been GPA and the PUC that have been responsible for establishing and implementing the Net Metering Tariff, and setting the level of penetration for the net metering systems.  In fact, in Public Law 27-132, the Guam Legislature placed the PUC in charge of implementing the net-metering program by requiring that it promulgate rules and regulations for such implementation.  Public Law 29-62 established that the rate structure for the net metering program is subject to the approval of the PUC.  In accordance with those prior laws, the Legislature should not be involved at all with setting the rate structure or level of penetration for net metering systems.

On December 29, 2008, in GPA Docket 08-10, the PUC implemented the Net Metering Rider, which is a Tariff establishing rates and all other terms and conditions for eligibility for the net metering program.  See PUC Order dated December 29, 2008, attached hereto as Exhibit “1”.  The PUC did establish a process for determining proper penetration levels for net metering customers.  The Rider states: “[T]he NM rider is available to all customers without limitation as the aggregate capacity of Customer-Generator Installations on the GPA system.  However, at that time the number of Customer-Generators exceeds one-thousand (1000) customers this issue will be reviewed by the PUC and a determination made as to the continued offering of the NM Rider for new “net metering” customers.”
Over the years, the PUC has repeatedly exercised jurisdiction over the net metering program. On February 27, 2009, in Docket 08-10, the PUC approved the Standard Interconnection Agreement between GPA and net metering customers and the Net Metering Program Interconnection Policy.  On September 24, 2014, in GPA Docket 11-09 [the FY13 RATE DECISION), the PUC rejected GPA’s attempt to change the rate of compensation provided by it to net metering customers for the 100% “retail rate” to a lower “LEAC” rate related to “avoided fuel cost.” The main reason for the denial was that the PUC determined that the level of penetration of net metering customers had only reached 77 customers, and not the milestone of 1,000 customers established by the Net Metering Rider. 
On February 26, 2015, in GPA Docket 15-09, the PUC considered a Petition by the Guam Renewable Energy Association to extend the life of renewable energy credits for net metering customers beyond the period of the established one-year term. A study was ordered.  On December 10, 2015, in GPA Docket 08-10, the PUC changed the Net Metering Rider to allow net metering customers to carry over any unused kWh credits for excess energy produced beyond twelve months. The customer was then allowed to elect whether to carry the credits forward, or to have GPA purchase all kWh credits remaining on their account at a one-to one retail rate.  On May 28, 2020, the PUC reversed its prior determination that Net Metering Customers could carry over excess kWh credits beyond one year.  At the end of each year the Customers would not be entitled to compensation for such credits.
In GPA Docket 19-04, GPA again sought to modify the current Net Metering Rider and to reduce the compensation of net metering customers for excess energy produced from the “retail rate” to a “value of solar” compensation.  In practical terms, GPA sought to compensate new net metering customers for excess energy produced at a value of solar rate of $0.161995 /kWh, rather than the prior 100% retail rate provided of $0.24886/kWh.  GPA argued that the level of net metering penetration now exceeded 1,000 customers; under the Net Metering Rider.  GPA demonstrated that, at that time, there were approximately 2,000 net metering customers.  In its Order dated May 30, 2019, the PUC indicated that it agreed to review the matter because the Net Metering Rider provided that the PUC would review the compensation when the number of net metering customers exceeded one-thousand (1000) customers.  See PUC Order attached hereto as Exhibit “2”.
After holding three public hearings, the Commission issued the Order in GPA Docket 19-04 rejecting a change in compensation for net-metering customers.  However, the PUC specifically changed the prior level of penetration level of 1,000 net metering customers.  The PUC amended the Net Metering Rider cap “to be changed from a customer cap of 1000 net metering customers to an aggregate kW cap set at 10% of GPA’s August 1, 2017 system peak demand of 261 MW.”  Ordering Provision No. 4.  The PUC further held that the following amendment would be added to the Net Metering Rider:  “However, when the capacity of Customer-Generator installations on the GPA system exceeds an aggregate KW cap (10%) of the utility’s system peak demand (261 MW), the PUC will review the net metering program, determine whether the NM Rider should continue to be offered for new “net metering” customers, and consider whether any other adjustments should be made to compensation rates paid by GPA to customer-generators for capacity generation.”

The PUC further held as follows:  “GPA may petition the PUC for further changes to the NM Rider, including the rate of compensation paid to net metering customers, prior to the time at which the aggregate KW cap (10%) of the utility’s system peak demand is met, but only if it has met all of the following preconditions:  (1) the distribution system impact study which GPA has already planned shall be completed; (2) GPA shall have conducted and completed a full, balanced benefit-cost analysis that analyzes all of the impacts distributed generation has on the distribution system, especially specific to the location of the distributed generation on the system; (3) A third-party consultant, undertakes and completes an independent study determining the cost of grid and other services used by NEM customers and which identifies, in detail, the specific value of those services to the NEM customers.  The studies referenced in (2) and (3) above shall only be undertaken upon joint approval of the PUC and GPA, and shall be undertaken at the expense of GPA.” 

B.      Bill 315 usurps the PUC’s power to set the level of penetration for Net 
          Metering Customers by improperly transferring such power to the Legislature. 

The Legislature’s attempt to set the level of penetration for net metering customers is an interference with the PUC’s rate making function.  Bill 315 establishes a rule that all net metering customers included within the 20% penetration level would forever be guaranteed the full rate of compensation at the retail rate.  See proposed amended §8503(b)(3) (“compensation provided to the utility during the billing period at a rate of not less than the full retail rate”). Whether net metering customers should forever be entitled to a retail rate is a rate issue to be decided by the PUC.  Setting the level of penetration is directly tied to establishment of rates for net metering customers.  PUC, not the Legislature, should determine the level of penetration.  It should also determine the length of time for which existing customers should be entitled to retail rates, and when new rates should be established for new Net Metering Customers.
In GPA Docket 19-04, for existing Net Metering customers, GPA proposed to implement a Grandfather phase-out approach over five years.  After five years, existing NEM customers would only be compensated at the “value of solar” or avoided cost rate.  GPA’s approach differs substantially from that of Bill 315, which would grandfather existing Net Metering Customers, up to the 20% penetration level, at the “retail rate” forever.  The PUC has not yet addressed this issue.  In GPA Docket 19-04, the PUC indicated that the issues of level of penetration, as well as compensation rates to be paid for existing and new Net Metering customers, would be examined again when GPA reaches an aggregate of 10% of total capacity through net metering.  
At present, GPA has not yet reached the 10% level of penetration.  The most recent figures from August indicate: Aug 2020: 2,119 Net Metering Customers: 24,363KW.  GPA will reach the 10% penetration level at 26,000KW, or 261MW.  At that time the PUC will again address issues concerning the appropriate level of penetration of total production by Net Metering customers, and whether rates for existing and new Net Metering Customers should be changed.  These are issues for the PUC, and not the Guam Legislature, to decide.
In effect, what Bill No. 315-35 is attempting to do is to nullify the PUC Order, and implement by fiat a twenty percent (20%) level of penetration which would grandfather all current Net Metering Customers at the full retail rate.  The PUC, and not the Guam Legislature, should determine which, if any, Net Metering customers are grandfathered at the retail rate, and what period of years, if any, at which current customers should be guaranteed a retail rate.  Many jurisdictions in the United States have already determined that net metering customers should receive less than the retail rate.
C.      The Distribution system study ordered by Bill 315 is unnecessary, as the PUC has 

          already ordered numerous such studies; the 20% penetration level established by
          the Bill is not based upon any evidence, study, or determination that such is the 

          appropriate level, and is contrary to the recommendations of PUC Consultant 
          Daymark Energy Advisors.
Within six months after such capacity limit of 20% is reached, the Bill would require GPA to conduct “a complete distribution system study containing a full benefit-cost analysis that provides analysis of the impacts of distributed generation on the distribution systems…”  The Bill would further prohibit GPA from approving new applications for net metering systems beyond the aggregate capacity limit until such time when the distribution study is completed.  §8505(b)(4)(A)(B).  The Bill precludes GPA from filing, or the PUC from reviewing, new applications for net metering until the new study is completed.  §8503(b)(4)(B).  These are further restrictions on PUC’s rate making authority.  The provision of Bill 315 requiring a further distribution study is completely unnecessary and redundant.  In GPA Docket 17-06, the PUC already approved a GPA-Navy Renewables Integration Study.  Furthermore, in GPA Docket 19-04, PUC has already required that GPA complete a “distribution system impact study” before the PUC will make any further determinations on the rate of compensation for Net Metering Customers or the level of penetration.  In the past 15 years, GPA has conducted over 57 studies relating to integration of renewables into the IWPS, battery storage, and system performance/reliability.  
On what basis does the Legislature substitute its determination that there should be a 20% aggregate capacity level of penetration?  This is an issue that requires technical studies and consultant opinions.  The PUC has been involved in the determination of such issues for years and has a full complement of research and consulting services.  PUC submits that a 20% cap is ill-advised and could have disastrous effects upon the island wide power system.  This level cannot be cavalierly implemented without serious study and investigation.  How can the Legislature assure that having 20% of GPA power based upon net metering will not adversely impact the power system and cause tremendous problems with reliable power, such as intermittent power outages?  The PUC set a penetration level at 10% based upon the recommendation of its rate consultant Daymark Energy Advisors, which found that the 10% aggregate cap proposed by it was higher than most U.S. States with similar caps.  Daymark also found that Hawaii started to experience circuit level issues when penetration reached 10%.  It determined that the 10% cap would enable GPA to conduct its distribution system impact study and further determine the overall benefits and costs that customer-generators have on the distribution system.

Attached as Exhibit “3” are portions of the Net Metering Study of Daymark Energy Advisors, dated March 20, 2019, which address issues concerning the appropriate level of penetration of power production by Net Metering Customers for Guam.  The research of Daymark demonstrates that, for those states and jurisdictions that have penetration caps, 20% is far above the average and is not ordinary or usual.  The PUC is not aware of any evidence which shows that 20% is a reasonable or appropriate penetration level for Guam.
A Proposed amendment to 12 GCA, §8505(b)(3)(B) claims that GPA could petition to change the rate of compensation for new customer-generators who enter the Net Metering Program after the utility determines that the level of penetration exceeds 20%.  However, that provision is inconsistent with §8505(b)(3)(A), which indicates that all electricity generated by customer-generators, without limitation to such customers before or after the 20% level of penetration is achieved, are entitled to be compensation for excess electricity provided to GPA at “not less than the full retail rate.”  The Bill institutes a retail rate for all net metering customers, whether existing or new. The provisions of the Bill are internally inconsistent.
II.       BILL NO. 315-35 WOULD DESTROY THE INDEPENDENT RATE- 

           MAKING AUTHORITY OF THE PUC FOR THE NET METERING

           PROGRAM, AS ESTABLISHED BY THE ORGANIC ACT OF GUAM
           AND THE STATUTES OF GUAM.

The Bill is an attempt to remove rate-making authority from the PUC and vest such authority in the Guam Legislature.  The Bill affectively sets rates, by prohibiting GPA or the PUC from decreasing compensation to net metering customers from the “retail” rate who fall within the 20% penetration level (twenty percent of GPA’s total system peak demand produced by renewable energy).  On its face, this Bill completely removes the PUC from its role in determining, pursuant to 12 GCA § 8505(b)(3), the rate at which customer-generators will be compensated for electricity provided to the utility.  Through amendment, this Bill completely removes the PUC from the rate determination process.  

The Guam Public Utilities Commission was created to assure bondholders that there would be an independent rate making authority in Guam separate and apart from the political process.  The purpose for the PUC is clearly stated in the Organic Act of Guam.  That purpose was “the establishment of an independent rate-making authority by the Government of Guam…” 48 USC § 1423a, as amended by P.L. 98-454, Title II, § 203, 98 Stat. 1733 (1984).  In accordance with its statutory powers and duties, the PUC is the only body authorized to establish and modify rates and charges for services with regard to GPA.  12 GCA § 12105(a).

There are numerous ways in which Bill 315 restricts and infringes upon the rate making authority of the PUC.  New §8503(b)(4) removes the present power of the PUC to set a level of penetration of net metering systems to an aggregate capacity limit of GPA’s total system peak demand.  It imposes requirements upon GPA to conduct distribution systems studies, a power which has previously been within the exclusive jurisdiction of the PUC. 
More fundamentally, §8505(b)(3), as amended completely removes the power and authority of the PUC to determine the rate of compensation for customer-generators where the electricity they generate exceeds the electricity supplied by the utility during a billing period.  The compensation to net metering customers can never can be “less than the full retail rate.”  Thus, this Bill would forever foreclose the PUC from ever reducing the rate of compensation paid to net metering customers!  It is a complete repudiation and withdrawal of the present rate making authority of the PUC.  Under the amendment, PUC would be precluded from ever changing the rate of compensation of existing customer-generators whose net metering systems fall within the aggregate capacity limit of 20% of the utility’s total system peak demand.  PUC would likely be further prohibited from even changing the rate of compensation for new Net Metering Customers. It is completely inappropriate for the Legislature to dictate that PUC is prohibited from altering the compensation rate of existing and future net metering customers.  
At present, pursuant to §8505(b)(3), it is the Guam Public Utilities Commission that determines the compensation to which net metering customers are entitled, and specifically to determine the rate provided to such customers (“at a rate to be determined by the Public Utility Commission”).  That proposed section deletes the language “to be determined by the Public Utilities Commission” in regard to rates.  So, the PUC is removed from rate setting for Net Metering Customers, and the rate set by the Legislature for Net Metering Customer compensation would be the “retail rate”.

In further derogation of the powers of the PUC, this Bill would prohibit GPA from petitioning PUC to change the rate of compensation to existing customer-generators whose net metering systems fall within the aggregate capacity limit of 20% established in §8503(b)(4).  These prohibitions are contrary to the PUC’s Order in GPA Docket 19-04, which allows GPA to petition the PUC when the penetration level exceeds 10%, and even earlier if supported by GPA’s system distribution study.  These are serious and immediate impacts of the Bill that interfere with the rate-setting authority of the Guam Public Utilities Commission.  

The provisions of the Bill are also directly contrary to 12 GCA §8506.  That section, enacted in 2008, authorized GPA to institute an interim, emergency net metering rate structure where customers were entitled to receive credit for one hundred percent (100%) of their power generation capacity… “until such time that GPA submits a rate structure to the PUC for the net metering program and it is approved by the PUC.  This interim rate shall be subject to PUC revocation at any time.”  In other words, section 8506, which is unaltered by the Bill, also grants full authority over rates and the development of a rate structure for net metering to the PUC.

Bill 315 would also strip away numerous other statutory powers and authorities granted to the PUC.  The Bill would remove the “regulatory oversite supervision of rates” of the PUC with respect to Net Metering and the rates of compensation to which net metering customers are provided, contrary to 12 GCA § 12105(a).  

The Bill would remove the complete and absolute power of the PUC to “establish and modify from time to time, reasonable rates and charges for services, including… the Guam Power Authority…), as provided by 12 GCA § 12105(e).  The Legislature’s establishment of rates for net metering customers violates the prescription that “no rate, charge or assessment cost shall be established, abandoned, modified, departed from or changed without a public hearing and the prior approval of the Commission”, pursuant to 12 GCA §12116, Regulation of Rates.  

Thus, the Bill also interferes with the authority of Guam Power Authority under 12 GCA §8104(d), to adopt rates and charges for electric service subject to approval of the Public Utilities Commission.  Bill 315 would destroy the independence of the PUC with regard to setting rates for the Net Metering Program.
III.
BILL NO. 315 VIOLATES THE IRON-CLAD AGREEMENT OF THE 
GOVERNMENT OF GUAM UNDER THE GPA BOND COVENANTS NOT 
TO INTERFERE WITH THE POWERS AND DUTIES OF THE PUC.  

Bill No. 315-38 violates the rate covenant of the Government of Guam not to interfere with the powers or duties of the PUC.  The indenture also includes a pledge by the Government not to repeal, amend, or modify the law in any manner that would “substantially impair the powers, duties or effectiveness of the PUC… in relation to GPA and its rates.”  
Bill No. 315, if enacted into law, would violate the rate covenants included in GPA’s Bond Indentures, as well as the public laws authorizing and approving those indentures.  The Bill would also likely be deemed to be an impairment of the contractual rights of the holders of the bonds violating the Contracts Clause of the U.S. Constitution and the Organic Act.  The purchasers of GPA bonds required an iron-clad assurance that GPA’s rates would be set by an independent rate making authority which would be obligated to provide GPA the rates necessary to produce the revenues required by GPA to meet its obligations under the indenture.  Enactment of Bill No. 315 would be a breach of the Government of Guam’s promise.  In direct contravention of the clear intent of 12 GCA §8113.3 and GPA’s bond indenture (itself approved by the Legislature), Bill No. 315 would inject the Legislature into the rate-making process.
Section 6.20 of the GPA Bond Indenture includes a pledge by the Government of Guam that it would not “substantially impair the powers, duties or effectiveness of the Public Utilities Commission thereunder in relation to the Authority or its rates.” Section 6.17 of the GWA Bond Indenture provides the Government of Guam pledges to the holders of all bonds “to maintain the rights, powers and duties of the Board and the Guam Public Utilities Commission, or their respective successors in accordance with law, to fulfill the terms of Bonds in this Indenture…”  This Bill would eviscerate the PUC’s independent rate-making authority and hinder it and prevent it from fulfilling its statutory obligations.  
The proposal of Bill No. 315 indicates a lack of understanding concerning the history of the creation of the Guam Public Utilities Commission.  The Guam Public Utilities Commission was created as a result of several defaults by GPA on bonds that it had issued to raise funds to pay for the Cabras 1 and 2 baseload generators in the 1970’s. The Guam Legislature failed to provide sufficient rate revenues to GPA to pay its debt obligations.  At that time there was no PUC and the Legislature was in charge of setting rates for GPA.  GPA sought loans from the federal government to bail it out.  The Federal Government, through the Federal Financing Bank, was authorized in the Organic Act to refinance GPA’s obligations; however, the refinancing was “conditioned on the establishment of an independent rate-making authority by the Government of Guam…”  GPA’s underwriters insisted that the bond holders would be protected by the existence of an independent rate-making authority, and insisted that the Government of Guam ensure the independence and effectiveness of the PUC through the adoption of the covenant requiring non-interference with the independence and effectiveness of the PUC (P.L. 21-117, enacted in 1992, which added 12 GCA §8113.3 to GPA’s enabling legislation).  

The Guam Legislature has traditionally recognized the need to preserve a strong, independent Public Utilities Commission.  As stated in Public Law No. 26-18:  
“Section 1.  Legislative Findings and Intent.  I Liheslaturan Guåhan finds that a strong public interest is served by maintaining a strong, independent Public Utilities Commission of Guam (“Commission”), which is independent of the Executive and Legislative Branches.  Federal legislation, which authorized the transfer of the U.S. Navy’s electric power assets to the Guam Power Authority (“GPA”) under the GPA – Navy customer service agreement, was conditioned on Guam’s creation of an independent public utilities commission.  Moreover, GPA’s bond indenture agreements require the existence of an independent Commission.”
Bond Counsel to the Guam Power Authority, John Y. Wang of the Orrick Law Firm, states his opinion that Bill 315 violates GPA’s rate covenants and “quite frankly, triggers issues with the Organic Act, which calls for an independent PUC.”
CONCLUSION
For the foregoing reasons, the Guam Public Utilities Commission recommends that Bill No. 315-35 be rejected. The Legislature cannot allow this proposed legislation to compromise the powers of the independent Public Utilities Commission.  Bill 315 circumvents and violates the promise of the Government under the Rate Covenant not to interfere with the powers or duties of the PUC.  








Sincerely,








Jeffrey C. Johnson








Chairman
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