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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) FOR THE NINTH JUDICIAL CIRCUIT 
COUNTY OF CHARLESTON )  
 ) CASE NO.: 2023-CP-10-_____ 
 )  
James N. Deierlein, Jr.; Stephen H. 
Deierlein; Walter H. Deierlein; Eric C. 
Deierlein; and Alice Kathleen D. Green; 

) 
) 
) 

 

 )  
Plaintiffs, )  
 )  

vs. ) SUMMONS 
 )  

The Commission of Public Works for the 
Town of Mount Pleasant d/b/a Mount 
Pleasant Waterworks; Town of Mount 
Pleasant, South Carolina; and County of 
Charleston, South Carolina; 

) 
) 
) 
) 
) 

 

 )  
Defendants. )  

 
TO: THE ABOVE-NAMED DEFENDANTS 
 
 YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, 

a copy of which is herewith served upon you, and to serve a copy of your pleading to said 

Complaint upon the subscribers at their offices at 2036 eWall Street, Mount Pleasant, South 

Carolina 29464, within 30 days after the service hereof, exclusive of the day of such service, and 

if you fail to answer the Complaint within the time aforesaid, Plaintiffs will apply to the Court for 

judgment by default for the relief demanded in the Complaint.      

McCULLOUGH ▪ KHAN ▪ APPEL 
 
/s/ Ross A. Appel 
Ross A. Appel, Esq. 
2036 eWall Street 
Mount Pleasant, SC 29464 
(843) 937-0400 
(843) 937-0706 (fax) 
ross@mklawsc.com 

April 6, 2023 
Mount Pleasant, South Carolina  Counsel for Plaintiffs 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 
 ) FOR THE NINTH JUDICIAL CIRCUIT 
COUNTY OF CHARLESTON )  
 ) CASE NO.: 2023-CP-10-_____ 
 )  
James N. Deierlein, Jr.; Stephen H. 
Deierlein; Walter H. Deierlein; Eric C. 
Deierlein; and Alice Kathleen D. Green; 

) 
) 
) 

 

 )  
Plaintiffs, ) COMPLAINT 
 )  

vs. ) Declaratory Judgment 
 ) Breach of Contract 

Commission of Public Works for the 
Town of Mount Pleasant d/b/a Mount 
Pleasant Waterworks; Town of Mount 
Pleasant, South Carolina; and County of 
Charleston, South Carolina; 

) 
) 
) 
) 
) 

Substantive Due Process Violation 
 

(Jury Trial Demanded) 

 )  
Defendants. )  

Plaintiffs James N. Deierlein, Jr.; Stephen H. Deierlein; Walter H. Deierlein; Eric C. 

Deierlein; and Alice Kathleen D. Green (collectively, “Plaintiffs”) file this Complaint against the 

Commission of Public Works for the Town of Mount Pleasant d/b/a Mount Pleasant Waterworks 

(“MPW”), the Town of Mount Pleasant (the “Town”), and the County of Charleston, South 

Carolina (“County”) (collectively, “Defendants”), respectfully alleging as follows: 
 

INTRODUCTION 

1. For several decades, MPW – at the Town’s direction – has required property 

owners in unincorporated Charleston County to annex into the Town prior to receiving water and 

wastewater service. 

2. Plaintiffs own property in unincorporated Charleston County adjacent to the Town. 

3. Even though MPW admits it has sufficient capacity and infrastructure nearby, 

MPW recently informed Plaintiffs they must annex into the Town before MPW will provide 

service.  
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4. Plaintiffs challenge MPW’s annexation requirement on two grounds. First, a 1989 

merger agreement between MPW and Bulls Bay Rural Community Water District prohibits 

MPW from conditioning service on annexation.  Second, Charleston County has adopted an 

ordinance prohibiting municipalities from requiring annexation where service availability exists 

nearby. 

5. Plaintiffs respectfully request this Court interpret these legal authorities and 

issue the necessary and appropriate relief to resolve the dispute between the parties. 

6. Plaintiffs further respectfully request this Court award damages against MPW 

and the Town because the unlawful annexation requirement has caused at least one substantial 

land sale contract to fall through and has significantly devalued Plaintiffs’ property. 

THE PARTIES 

7. Plaintiff James N. Deierlein, Jr. is a citizen and resident of Charleston County, 

South Carolina. 

8. Plaintiff Stephen H. Deierlein is a citizen and resident of Richland County, South 

Carolina. 

9. Plaintiff Walter H. Deierlein is a citizen and resident of Richland County, South 

Carolina. 

10. Plaintiff Eric C. Deierlein is a citizen and resident of Charleston County, South 

Carolina. 

11. Plaintiff Alice Kathleen D. Green is a citizen and resident of the Commonwealth 

of Virginia. 

12. Defendant Commission of Public Works for the Town of Mount Pleasant d/b/a 

Mount Pleasant Waterworks (“MPW”) is a municipal water and wastewater authority established 
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pursuant to state law and Town of Mount Pleasant ordinance.  MPW provides water and 

wastewater service to businesses and residents located both within the Town of Mount Pleasant 

and outside of the Town of Mount Pleasant. 

13. Defendant Town of Mount Pleasant, South Carolina (“Town”) is a municipal 

corporation and political subdivision of South Carolina. 

14. Defendant Charleston County, South Carolina (“County”) is a county government 

entity and political subdivision of South Carolina. 

JURISDICTION AND VENUE 

15. This Court has jurisdiction over the parties. One or more Plaintiffs are residents of 

South Carolina, and Defendants are all political subdivisions of South Carolina.  

16. Venue in this Court is proper because a substantial part of the events giving rise to 

these claims occurred in Charleston County, South Carolina. 

FACTUAL ALLEGATIONS  

17. Plaintiffs own an approximately 185-acre parcel of real property between the 

Wando River and Highway 41 in unincorporated Charleston County bearing TMS No. 540-00-

00-019 (the “Property”).  

18. In 2021, Plaintiffs’ representatives submitted a Letter of Intent to MPW 

requesting service and seeking to confirm water and wastewater service availability.  This was 

done in connection with Plaintiffs’ efforts to develop and market the Property.  

19. MPW responded to Plaintiff’s Letter of Intent by letter dated January 18, 2022 

(the “MPW Response”). 
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20. The MPW Response confirmed “MPW has sufficient capacity to serve this 

development” and referenced “an existing MPW wastewater force main on Highway 41” near 

the Property. 

21. However, the MPW Response states Plaintiffs “must comply with the annexation 

requirements of the Town of Mount Pleasant, South Carolina Ordinances Chapter 51, and the 

MPW Guidelines for Development before receiving wastewater service.”  It goes on to state 

that “if these [annexation] conditions are met, MPW is willing and able to provide water and 

wastewater service to this project.” 

22. Town Ordinance Section 51.092(A) states that “Annexation into the town is 

required as a condition prior to the Mount Pleasant Town Waterworks providing sanitary 

service to any lot, parcel, or piece of land located outside the corporate limits of the Town and 

contiguous to the Town limits.” 

23. MPW’s “Guidelines for Development” document states as follows: 

Any property that has wastewater service available and is not within the Town 
limits of Mount Pleasant, must follow the MPW Water and Sewer Use Resolution 
05-2011, Annexation for Sewer Service requirements.  MPW will not provide 
service until notification is received from the Town Planning Department that 
annexation requirements have been met. 

 
(Guidelines for Development, Sections 3.0.1 (“Service Only Projects”) and 4.0.1 (“System 

Extension Projects”)). 

24. Plaintiffs do not wish to annex into the Town for several reasons including, but 

not limited to, concern over the Town’s restrictive zoning ordinances, complex land 

development regulations, multi-family development moratorium (recently extended for a 

seventh consecutive time), exorbitant development impact fees, building permit allocation 

system, and other strong development regulations. 
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25. Plaintiffs would not be subject to the Town’s regulations if the Property were not 

annexed and developed in unincorporated Charleston County. 

26. Plaintiffs prefer to stay in unincorporated Charleston County and develop the 

Property under Charleston County’s regulations. 

27. Plaintiffs dispute MPW’s and the Town’s authority to impose an annexation 

condition on service for two reasons. 

28. The first reason is that certain “Merger Agreement” dated July 3, 1989 between 

the Bulls Bay Rural Community Water District (the “BBRCWD”) and MPW (the “Merger 

Agreement”).  See, Exhibit A attached hereto and incorporated herein by reference. 

29. BBRCWD was created in 1971 by the General Assembly to provide water and 

wastewater services in the East Cooper area. 

30. The parties entered the Merger Agreement “to provide the most cost-effective water 

to the East Cooper area of Charleston County and to eliminate the need for duplication of 

administrative and operational costs.”  (Section 1). 

31. When the Merger Agreement was executed, the Property was located in the 

BBRCWD service area.  At that time, Plaintiffs’ immediate predecessor in title (their father James 

N. Deierlien) was vested with all rights and privileges of any other property owner located in 

BBRCWD’s service area. 

32. The Merger Agreement addresses MPW’s obligations to serve those located in the 

BBRCWD service area as follows: 

a. “Mt. Pleasant shall provide water and sewer service ... to the customers 
within the Bulls Bay service area.”  (Section 4, Paragraph 1.) 
 

b. Service in the “Combined Water System” shall be “without 
discrimination.”  (Section 4, Paragraph 2).  “Combined Water System” is 
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defined as “the water system resulting from the merger of the Bulls Bay 
Water System and the Mt. Pleasant Water System.”  (Section 2.) 
 

c. Post-merger, “Mt. Pleasant will assume and be responsible for the entire 
Bulls Bay service area...”  (Section 4, Paragraph 6.) 
 

d. “Mt. Pleasant agrees to implement a system of rates for the use of and 
connection to the Combined Water System that makes no distinction 
between the in-town customer and the out-of-town customer.”  (Section 
4, Paragraph 9.) 

 
(Emphasis added.) 

33. The above language prohibits MPW from requiring annexation as a condition to 

providing water and wastewater service.  Doing so violates the “discrimination” prohibitions found 

in Section 4, Paragraphs 2.  Moreover, it violates Section 4, Paragraph 9 by treating in-town and 

out-of-town customers differently. 

34. Nowhere does the Merger Agreement authorize MPW to require annexation in 

exchange for service.  The word “annexation” does not appear anywhere in the Merger Agreement. 

35. The second reason Plaintiffs disagree with the MPW Response has to do with 

Charleston County Ordinance Number 2078 (the “County Ordinance”). 

36. Section One of the County Ordinance provides that “[w]ithin the unincorporated 

areas of the County ... it shall be unlawful to deny or condition sewer services to residents of the 

unincorporated area based on annexation, if sewer service is available ...”  (Emphasis added.) 

37. The MPW Response acknowledges “MPW has sufficient capacity to serve this 

development” and there is “an existing MPW wastewater force main on Highway 41” next to 

the Property.  Therefore, “sewer service is available” pursuant to the Section One of the County 

Ordinance. 
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38. On January 31, 2023, counsel for Plaintiffs responded by letter to the MPW 

Response, outlining Plaintiffs’ position regarding the Merger Agreement and County 

Ordinance. 

39. The letter requested a Letter of Availability eliminating any annexation 

requirement no later than thirty days. 

40. MPW has refused to provide the Letter of Availability eliminating any 

annexation requirement, thus necessitating the filing of this action. 

41. MPW’s and the Town’s annexation demand has damaged Plaintiffs by devaluing 

the Property and causing at least one land purchase agreement to fall through. 

42. On April 5, 2022, the Town sent Plaintiffs a Letter of Intent to purchase the Property 

in the amount of twenty million seven hundred and ninety thousand ($20,790,000.00) dollars (the 

“Town LOI”).  Plaintiffs rejected the Town LOI because it was far below market value. 

43. On or about May 3, 2022, Plaintiffs entered into a purchase and sale agreement for 

the Property with Eisenhower Management SC, Inc. (the “Eisenhower Contract”). The purchase 

price of the Eisenhower Contract was forty-one million ($41,000,000.00) dollars.  The buyer ended 

up walking away and not closing on the Property due to the inability to secure water and 

wastewater service from MPW without annexing into the Town. 

44. Neither MPW’s Guidelines for Development nor Cost Recovery Policy provide 

an administrative remedy for challenging the alleged annexation requirement.  To the extent 

any such administrative remedy exists, it would be futile for Plaintiffs to pursue same given 

MPW’s and the Town’s immovable commitment to upholding the annexation requirement. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2023 A

pr 06 3:46 P
M

 - C
H

A
R

LE
S

T
O

N
 - C

O
M

M
O

N
 P

LE
A

S
 - C

A
S

E
#2023C

P
1001688



Page 9 of 15 

FOR A FIRST CAUSE OF ACTION 
Declaratory Judgment – Merger Agreement 

 
45. Plaintiffs repeat and reallege all the allegations contained in the previous 

paragraphs as if they were repeated verbatim herein.  

46. For the purpose of determining a question of actual controversy between the parties, 

Plaintiffs seek a declaration of their rights pursuant to S.C. Code Ann. § 15-53-30. 

47. Under S.C. Code Ann. § 15-53-30, a party whose rights, status, or other legal 

relations are affected by contract, state statute, municipal ordinance, or other instrument may have 

those rights determined by a declaratory judgment. 

48. S.C. Code Ann. § 15-53-70 requires all parties who have or may claim an interest 

in the declaration to be named as defendants including, but not limited to, all impacted 

governmental entities.  The Defendants are named in this action to comply with S.C. Code Ann. § 

15-53-70. 

49. Plaintiffs seek a declaration on the following matters: 

a. Plaintiffs have standing to enforce the Merger Agreement as 
intended third-party beneficiaries.  Touchberry v. City of Florence, 
367 S.E.2d 149, 150 (S.C. 1988). 

 
b. MPW’s and the Town’s annexation requirement, generally and as 

applied to the Property, violates the Merger Agreement, specifically 
Sections 4, Paragraphs 1, 2, 6, and 9. 

 
c. Town Ordinance Section 51.092(A) and MPW Guidelines for 

Development, Sections 3.0.1 and 4.0.1 are unenforceable as to the 
Property and Plaintiffs. 

 
d. MPW is obligated to provide water and sewer service to the Property 

and Plaintiffs without an annexation requirement and without 
distinction between the in-town-customer and the out-of-town 
customer. 
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50. S.C. Code Ann. § 15-53-120 empowers this Court to grant “[f]urther relief … 

whenever necessary or proper.” 

51. Plaintiffs respectfully request a declaratory judgment from this Court on the 

aforementioned matters, an Order directing MPW to provide a Letter of Service without an 

annexation requirement, and all other necessary and appropriate relief. 

FOR A SECOND CAUSE OF ACTION 
Declaratory Judgment – County Ordinance 

 
52. Plaintiffs repeat and reallege all of the allegations contained in the previous 

paragraphs as if they were repeated verbatim herein. 

53. For the purpose of determining a question of actual controversy between the parties, 

Plaintiffs seek a declaration of their rights pursuant to S.C. Code Ann. § 15-53-30. 

54. Under S.C. Code Ann. § 15-53-30, a party whose rights, status, or other legal 

relations are affected by contract, state statute, municipal ordinance, or other instrument may have 

those rights determined by a declaratory judgment. 

55. S.C. Code Ann. § 15-53-70 requires all parties who have or may claim an interest 

in the declaration to be named as defendants including, but not limited to, all impacted 

governmental entities.  Defendants are named in this action to comply with S.C. Code Ann. § 15-

53-70. 

56. Plaintiffs seek a declaration on the following matters: 

a. “Sewer service” is available to the Property pursuant to Section One 
of the County Ordinance based on, among other things, the MPW 
Response itself. 

 
b. Plaintiffs have standing to enforce the County Ordinance pursuant 

to Section Two, Paragraph Two (“[a]ny person who has been denied 
sewer services in the unincorporated area ... may petition the 
Charleston County Court of Common Pleas for the issuance of a 
temporary or permanent injunction ... .”). 
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c. The County Ordinance requires MPW to provide water and 

wastewater service to Plaintiffs without annexation and without 
distinction between the in-town-customer and the out-of-town 
customer. 

 
57. S.C. Code Ann. § 15-53-120 empowers this Court to grant “[f]urther relief … 

whenever necessary or proper.” 

58. Plaintiffs respectfully request a declaratory judgment from this Court on the 

aforementioned matters, an Order directing MPW to provide a Letter of Service without an 

annexation requirement, and all other necessary and appropriate relief. 

FOR A THIRD CAUSE OF ACTION 
Breach of Contract by Third-Party Beneficiary 

Against MPW and the Town 
 

59. Plaintiffs repeat and reallege all the allegations contained in the previous 

paragraphs as if they were repeated verbatim herein. 

60. The Merger Agreement was made for the benefit of property owners and customers 

in the BBRCWD as well as their successors in interest, including Plaintiffs. 

61. The Merger Agreement requires MPW provide water and wastewater service to 

property owners and customers in the BBRCWD “without discrimination” and with “no 

distinction between the in-town customer and the out-of-town customer.” 

62. Nowhere in the Merger Agreement does it authorize MPW or the Town to 

condition water and wastewater service on annexation into the Town. 

63. Plaintiffs’ immediate predecessor in title, their father James N. Deierlien, was 

vested with all rights and privileges of any other property owner located in BBRCWD’s service 

area at the time the Merger Agreement was executed. 

64. Plaintiffs have subsequently inherited the Property. 
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65. Plaintiffs are the clear, intended third-party beneficiaries of the Merger Agreement.  

The Merger Agreement was made for the benefit of those owning property in the BBRCWD 

service area. 

66. MPW and the Town have breached the Merger Agreement by refusing to provide 

water and wastewater service to Plaintiffs, despite the availability of capacity, and conditioning 

service on annexation into the Town. 

67. These breaches have damaged Plaintiffs by, among other things, causing the 

Eisenhower Contract to fall through and the Property to be substantially devalued. 

68. Without water and wastewater service, the market value of the Property is 

substantially reduced. 

69. Annexation into the Town would impose significant development restrictions on 

the Property including, but not limited to, the Town’s restrictive zoning ordinances, complex land 

development regulations, multi-family development moratorium (recently extended for a 

seventh consecutive time), exorbitant development impact fees, building permit allocation 

system, and other strong development regulations. 

70. Since the denial of water and wastewater service, interest rates have increased 

substantially, and development costs have soared. This has further damaged Plaintiffs.  Had MPW 

provided service when requested and as required by the Merger Agreement, the Property would 

have been sold. 

71. Given the foregoing, Plaintiffs respectfully requests this Court award actual, 

special, and consequential damages as well as costs and attorneys’ fees against MPW and the 

Town. 

FOR A FOURTH CAUSE OF ACTION 
Substantive Due Process Violation 
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Against MPW and the Town 
 

72. Plaintiffs repeat and reallege all the allegations contained in the previous 

paragraphs as if they were repeated verbatim herein. 

73. South Carolina's due process clause provides no person “shall . . . be deprived of 

life, liberty, or property without due process of law.”  S.C. Const. art. I, § 3. “The purpose of the 

substantive due process clause is to prohibit government from engaging in arbitrary or wrongful 

acts ‘regardless of the fairness of the procedures used to implement them.’”  In re Treatment & 

Care of Luckabaugh, 351 S.C. 122, 140, 568 S.E.2d 338, 347 (2002) (citation omitted). 

74. Although property owners do not generally have a protected property or contractual 

interest in receiving wastewater service, Plaintiffs possess such interests in obtaining water and 

wastewater service from MPW, under these facts and circumstances and without the condition of 

annexation, based on the Merger Agreement, the local authorizations by MPW and the Town 

approving same, and the County Ordinance. 

75. MPW and the Town arbitrarily and capriciously deprived Plaintiffs of their 

constitutionally protected property and contractual interests by denying water and wastewater 

service, despite there being sufficient capacity and the necessary infrastructure adjacent to the 

Property, unless Plaintiffs agree to annexation of the Property into the Town. 

76. Upon information and belief, MPW and the Town have provided water and 

wastewater service to other property owners over the years without requiring annexation. 

77. Upon information and belief, MPW and the Town are requiring annexation of the 

Property to reduce its market value, materially frustrate its development, and make it easier for the 

Town to acquire the Property itself.  This is evidenced by the Town LOI which is approximately 

half the price of the Eisenhower Contract. 
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78. MPW and the Town’s conduct falls outside the limits of legitimate conduct based 

on the Merger Agreement and the County Ordinance. 

79. MPW and the Town lacked a rational basis for denying water and wastewater 

service to Plaintiffs considering the Merger Agreement and the County Ordinance. 

80. Given the foregoing, Plaintiffs respectfully requests this Court award actual, 

special, and consequential damages as well as costs and attorneys’ fees against MPW and the 

Town. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray for the following judgment and relief: 

a. A declaration that the Merger Agreement requires MPW to provide water and 
wastewater service to the Property without annexing into the Town; 

 
b. A declaration that the County Ordinance requires MPW to provide water and 

wastewater service to the Property without annexing into the Town; 
 
c. An Order requiring MPW provide water and wastewater service to the Property 

without an annexation requirement and without distinction between the in-town-
customer and the out-of-town customer; 

 
d. An award of actual, special, and consequential damages in an amount to be 

determined at trial; 
 
e. An award of just and proper equitable relief, as necessary; 
 
f. Attorneys’ fees and costs pursuant to the Merger Agreement and the State Action 

Statute, S.C. Code Ann. § 15-77-300; and 
 
g. Such other and further relief as the Court deems just and proper. 

 
 

[SIGNATURE BLOCK ON NEXT PAGE] 
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     Respectfully submitted, 

McCULLOUGH ▪ KHAN ▪ APPEL 
 
/s/ Ross A. Appel 
Ross A. Appel, Esq. 
2036 eWall Street 
Mount Pleasant, SC 29464 
(843) 937-0400 
(843) 937-0706 (fax) 
ross@mklawsc.com 

 
      Counsel for Plaintiffs 
 
April 6, 2023 
Mount Pleasant, South Carolina 
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