
 

 

 
COME NOW, Defendants Charleston County (“Charleston County” or the “County”) and 

Charleston County Council (“County Council”) (collectively, the “Defendants”) and, subject to 

and incorporating its forthcoming responsive pleadings in response to Plaintiffs’ Complaint, 

herewith submit their pre-trial statement of the issues and arguments that may, among others, be 

presented at the trial of this matter.  

STATEMENT OF THE CASE 

A. Charleston County’s history of raising revenue for transportation facilities. 

Presently, and for many years prior, Charleston County has collected sales and use taxes as 

revenue for transportation facilities pursuant to S.C. Code Ann. § 4-37-30 (as amended). First, 

Charleston County imposed a one-half cent transportation sales tax in 2004 (the “2004 Half-Cent 

Tax”), which the voters approved by referendum. Second, in 2016, Charleston County imposed a 

second one-half cent transportation sales tax (the “2016 Half-Cent Tax”), which again the voters 

approved by referendum. The voters approved the 2004 Half-Cent Tax and the 2016 Half-Cent 

Tax each for a term of up to 25 years or until fully collected, whichever first occurs.  
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Both the 2004 Half-Cent Tax and the 2016 Half-Cent Tax were the subject of unsuccessful 

legal challenges. See Pet. For Writ of Cert., at pp. 7-8, Douan v. Charleston County Council, App. 

Case No. 2004-31048 (Dec. 2004), cert. denied (January 20, 2005) (“Douan II”);1 and S.C. Coastal 

Conservation League, Inc. v. Charleston Cty., 442 S.C. 409, 899 S.E.2d 609 (Ct. App. 2024) 

(affirming dismissal of the lawsuit).  

B. Plaintiffs’ new challenge to Charleston County’s Ordinance #2302. 

On July 23, 2024, Charleston County Council passed Ordinance #2302 (the “Ordinance”) 

seeking to impose a new half-cent transportation sales tax pursuant S.C. Code Ann. § 4-37-30 (the 

“enabling act”). The Ordinance is intended to take effect upon the expiration of the 2004 Half-

Cent Tax when its term expires.2 In keeping with the requirements of Section 4-37-30, the 

transportation sales tax adopted by the Ordinance is subject to passage by a referendum, which the 

County Council has voted should appear on the November 2024 ballot. The Ordinance sets forth 

the referendum questions to appear on the ballot concerning both the passage of the tax and the 

authorization to issue a bond.  

The transportation sales tax revenue generated by adoption of the Ordinance, just like the 

revenue generated by the 2004 Half-Cent Tax and 2016 Half-Cent Tax will be used to fund 

transportation-related projects. The Ordinance identifies the Mark Clark Extension (the “Mark 

Clark Extension”) as a priority. (Ord. § 2.4). 

 
1  For convenience, Defendants identify Mr. Douan’s 2004 unsuccessful legal challenge to the 
2004 Half Cent Tax as “Douan II” to distinguish it from Mr. Douan’s prior successful challenge 
to Charleston County’s efforts to impose a sales and use tax in 2002 (See Douan v. Charleston 
Cty. Council, 356 S.C. 602, 590 S.E.2d 484 (2003). 
 
2 Based on estimates, it is anticipated that the total sum to be collected by the 2004 Half-Cent Tax 
could be received sometime in 2027, but actual collections will determine whether the tax 
concludes prior to its 25-year term ending in 2029.  
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So that ballots can be timely created consistent with the referendum language contained in 

the Ordinance, Charleston County delivered a copy of the referendum questions adopted by the 

Ordinance to the Charleston County Board of Elections and Voter Registration on July 30, 2024—

well before the statutory deadline of August 15, 2024. See S.C. Code Ann. § 7-13-355 (setting the 

deadline of August 15 to provide the referendum question to the election commission).  

 Plaintiff South Carolina Coastal Conservation League (the “SCCCL”), along with 

members of its organization, has a history of opposing the construction of the Mark Clark 

Extension and has consistently attempted to thwart Charleston County’s efforts to raise the revenue 

needed to fund the Mark Clark Extension. This lawsuit is just the most recent effort by the SCCCL 

to advance its political objectives over the political decisions of the Charleston County Council.  

C. The Ordinance and ballot question explained.    

 Section 1.3 of the Ordinance provides that: 

1.3  The County Council finds that a one-half of one percent sales and use tax 
should be levied and imposed within Charleston County, for the following 
projects and purpose:  

 
(i)  For financing the costs of highways, roads, streets, bridges, and other 
transportation-related projects facilities, and drainage facilities related 
thereto, and mass transit systems operated by Charleston County or jointly 
operated by the County and other governmental entities. 
  
(ii) For financing the costs of greenbelts.   
 
(the above herein referred to as the “projects”). 
 

  County Council resolved that the tax, if approved by referendum, would raise an amount 

that will not exceed, “in the aggregate, the sum of $5,400,000,000.” (Ord. § 2.3). The term of the 

sales tax was set as 25 years or until fully collected, whichever first occurs. (Ord. §§ 1.3 and 2.6). 

Separately, the Ordinance also authorizes the issuance of a bond, if approved by referendum, in 
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the amount of $1,000,000,000. This is the same basic structure utilized in the 2004 and 2016 Half-

Cent Taxes and approved by the voters. 

Section 2.4 of the Ordinance identified the following transportation-related projects for 

which it intends to utilize sales and use tax revenue:   

(i) For financing the costs of highways, roads, streets, bridges, and other 
transportation-related projects facilities, and drainage facilities related 
thereto, and mass transit systems operated by Charleston County or jointly 
operated by the County and other governmental entities, which may include, 
but not limited to: 

 
Priority Project: Mark Clark Extension  

 
Other Projects: Rivers Avenue Mobility Improvements, 
Northbridge Bicycle Pedestrian Improvements, Mall Drive 
Improvements, South US 17 Corridor Improvements from 
Dobbin Road to Main Road, Glenn McConnell Overpass 
at Magwood Drive, Ashley River Road Corridor 
Improvements from Bees Ferry Road to Old Parsonage 
Road, US 17 / SC 61 Exit Ramp Improvements, Maybank 
Highway Corridor Improvements from Bohicket Road to 
River Road, Maybank Highway Corridor Improvements 
from River Road to Stono River Bridge, Folly Road Bicycle 
Pedestrian Improvements including Sol Legare Road, 
Long Point Road Corridor Improvements from Whipple 
Road to US 17, Darrell Creek Trail Realignment, 2016 
Sales and Use Tax Carryover Projects, Annual Allocation 
continuation: Resurfacing, Bike/Pedestrian Facilities, 
Local Paving,  Intersection Improvements, and Rural 
Roads 

 
The amount of the maximum total funds to be collected which shall be expended for these 
projects and purposes shall be no more than $4,968,000,000; 

 
 (ii) For financing the costs of greenbelts. The amount of the maximum total funds 

to be collected which shall be expended for these projects and purposes shall be 
no more than $432,000,000. 

 
The Ordinance specifically directed that the referendum for the proposed tax be voted on 

during the November 5, 2024, election. (Ord. §2.1). The Ordinance also included the language for 

the ballot question to appear on the referendum for both the imposition of the tax and the bond, 

which appear as follows:   
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4.2 The referendum question to be on the ballot of the referendum to be held in 
Charleston County on November 5, 2024, must read substantially as follows: 

 
CHARLESTON COUNTY SPECIAL SALES AND USE TAX 

 
QUESTION 1 

 
I approve a special sales and use tax in the amount of one-half (½) of one percent to be imposed 
in Charleston County for not more than twenty-five (25) years, or until a total of $5,400,000,000 
in resulting revenue has been collected, whichever occurs first.  The sales tax proceeds will be 
used to fund the following projects: 
 
Project (1) For financing the costs of highways, roads, streets, bridges, and other 

transportation-related projects facilities, and drainage facilities related thereto, and 
mass transit systems operated by Charleston County or jointly operated by the 
County and other governmental entities. $4,968,000,000. 

 
Project (2) For financing the costs of greenbelts. $432,000,000. 
 

YES     ______ 
NO      ______ 

 
Instructions to Voters: All qualified electors desiring to vote in favor of levying the special 

sales and use tax shall vote “YES;” and 
 

All qualified electors opposed to levying the special sales and use 
tax shall vote “NO.” 

 
QUESTION 2 

 
I approve the issuance of not exceeding $1,000,000,000 of general obligation bonds of Charleston 
County, payable from the special sales and use tax described in Question 1 above, maturing over 
a period not to exceed twenty-five (25) years, to fund completion of projects from among the 
categories described in Question 1 above. 
 

YES     ______ 
NO      ______ 

 
Instructions to Voters: All qualified electors desiring to vote in favor of the issuance of 

bonds for the stated purposes shall vote “YES;” and 
 

All qualified electors opposed to the issuance of bonds for the 
stated purposes shall vote “NO.” 

 
4.3 In the referendum on the imposition of a special sales and use tax in Charleston 

County, all qualified electors desiring to vote in favor of imposing the tax for the stated purposes 
shall vote “yes” and all qualified electors opposed to levying the tax shall vote “no”.  If a majority 
of the electors voting in the referendum shall vote in favor of imposing the tax, then the tax is 
imposed as provided in the Act and this Ordinance.  Expenses of the referendum must be paid 
by Charleston County government. 
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4.4 In the referendum on the issuance of bonds, all qualified electors desiring to vote 
in favor of the issuance of bonds for the stated purpose shall vote “yes” and all qualified electors 
opposed to the issuance of bonds shall vote “no”.  If a majority of the electors voting in the 
referendum shall vote in favor of the issuance of bonds, then the issuance of bonds shall be 
authorized in accordance with S.C. Constitution Article X, Section 14, Paragraph (6).  Expenses 
of the referendum must be paid by Charleston County government. 

 
SUMMARY OF RELEVANT FACTS  

Before addressing the facts, Defendants believe it is important to note their position that 

the questions posed by Plaintiffs’ Complaint are purely legal in nature. In other words, the issue 

of whether the Ordinance and proposed referendum questions comply with the statutory 

requirements of the Enabling Act is a question of law that does not require consideration of facts 

that are extraneous to the text of the Ordinance and proposed ballot questions. Plaintiffs do not 

challenge the validity or constitutionality of the Enabling Act, nor do Plaintiffs allege the County 

lacks authority to enact the Ordinance or that there was any procedural or ministerial defect in the 

passage of the Ordinance. Further, Plaintiffs do not challenge whether the projects identified in the 

Ordinance are transportation-related projects squarely within the scope of the Enabling Act.  For 

this reason, Defendants believe the only facts necessary for consideration are those which concern 

the justiciability of Plaintiffs’ claims—including those related to standing and ripeness.   

Notwithstanding the foregoing observation, Defendants respond to Plaintiffs’ various 

factual allegations below.  

A. In response to Plaintiffs’ factual allegations entitled “Parties” 

Defendants acknowledge that it appears the Plaintiffs are bringing this suit to challenge the 

Ordinance and the corresponding referendum questions for the purposes of seeking to enjoin the 

same from appearing on the November ballot. Defendants do not concede the facts alleged in Sub-

Section (I.)(1.) of Plaintiffs’ pre-trial brief.  
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B. In response to Plaintiffs’ factual allegations entitled “Factual Background” 

 Defendants do not dispute Plaintiffs’ assertion that the Enabling Act, at S.C. Code Ann. § 

4-37-30, grants Charleston County the authority to enact a sales tax of up to one percent to fund 

transportation-related projects. It likewise is not disputed that Charleston County currently has two 

half-cent sales taxes in place—i.e., the 2004 Half-Cent Tax and 2016 Half-Cent Tax—and the 

2004 Half-Cent Tax will expire sometime between 2026 and 2029, depending upon the actual 

sums collected.  

The plain language of the Ordinance directs that it is to take effect upon the expiration of 

the 2004 Half-Cent Tax, and it further states that funding the Mark Clark Extension is a priority. 

See Ordinance §2.5 (providing the tax will take effect upon the expiration of the 2004 Half-Cent 

Tax); Ordinance § 2.4(i) (identifying the Mark Clark Extension as a “Priority Project”).  

Except as acknowledged above, Defendants do not concede that the remaining “factual 

background” set out in Plaintiffs’ pre-trial brief is accurate, relevant, or supported by admissible 

evidence.  

SUMMARY OF THE LEGAL ISSUES 

In summary fashion, Plaintiffs set out the alleged reasons for which they contend this Court 

should enjoin the referendum. Therefore, any introduction into the issues of this lawsuit must begin 

with acknowledgement of the well-settled instruction by the Supreme Court of South Carolina that 

Courts should not typically enjoin elections where the invalidation of the election, after it occurs, 

is an adequate remedy. The Court has recognized that “It will rarely happen that a court can say in 

advance irremediable wrong will result to individual electors from the result of an illegal election.” 

Parler v. Fogle, 78 S.C. 570, 575-76, 59 S.E. 707, 709 (1907) This is because, “If illegal votes are 

permitted, attack may be made on the election after it is held, in the manner provided by law.” Id.; 
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accord Douan v. Charleston Cty. Council, 356 S.C. 602, 608-09, 590 S.E.2d 484, 487 (2003) 

(quoting George v. Municipal Election Com'n of City of Charleston, 335 S.C. 182, 186, 516 S.E.2d 

206, 208 (1999)).  

On the whole, Plaintiffs are attempting to prematurely challenge an election—one that has 

not yet been conducted—based on hyper-technical challenges akin to those that have been 

considered and rejected by the Supreme Court in challenges to Charleston County’s prior sales 

and use taxes. For these basic reasons, this action must be dismissed for failing to present a 

justiciable controversy, notwithstanding its lack of merit on the issues presented.   

I. The Enabling Act 

General Explanation of Statutory Operation.  

Section 4-37-30 (the “Enabling Act”) provides that a County may fund certain 

transportation related projects through either a sales and use tax or a toll, but not both. This matter 

concerns Charleston County’s decision to employ a sales and use tax as permitted by S.C. Code 

Ann. §4-37-30(A), which provides: 

Subject to the requirements of this section, the governing body of a 
county may impose by ordinance a sales and use tax in an amount 
not to exceed one percent within its jurisdiction for a single project 
or for multiple projects and for a specific period of time to collect a 
limited amount of money. 

 
Once the County passes an ordinance to impose the sales tax, it must be approved by a 

majority of the voters of the County via a referendum. Similarly, the ability of the County to issue 

bonded indebtedness for transportation-related projects against this future tax revenue also requires 

a referendum. Therefore, there are two primary components of the transportation sales tax: (1) the 

ordinance; and (2) the referendum questions (for both the tax itself and the corresponding bond). 
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The requirements of which are addressed at Sections 4-37-30(A)(1) and 4-37-30(A)(3) 

respectively.   

1. The Ordinance. – S.C. Code Ann. §4-37-30(A)(1) provides:  

(1) The governing body of a county may vote to impose the tax authorized by this 
section, subject to a referendum, by enacting an ordinance. The ordinance must 
specify: 
 

(a) the project or projects and a description of the project or projects for which 
the proceeds of the tax are to be used, which may include projects located within 
or without, or both within and without, the boundaries of the county imposing 
the tax and which may include: 

 
(i) highways, roads, streets, bridges, mass transit systems, greenbelts, and 
other transportation-related projects facilities including, but not limited to, 
drainage facilities relating to the highways, roads, streets, bridges, and other 
transportation-related projects; 

 
(ii) jointly-operated projects, of the type specified in sub-subitem (i), of the 
county and South Carolina Department of Transportation; or 
 
(iii) projects, of the type specified in sub-subitem (i), operated by the county 
or jointly-operated projects of the county and other governmental entities; 

 
(b) the maximum time, stated in calendar years or calendar quarters, or a 
combination of them, not to exceed twenty-five years or the length of payment 
for each project whichever is shorter in length, for which the tax may be 
imposed; 
 
(c) the estimated capital cost of the project or projects to be funded in whole or 
in part from proceeds of the tax and the principal amount of bonds to be 
supported by the tax; and 
 
(d) the anticipated year the tax will end. 

 
2. The Referendum Questions. – S.C. Code Ann. §4-37-30(A)(3) 

a. The Referenda to approve the sales tax. 

(3) A separate question must be included on the referendum ballot for each purpose 
which purpose may, as determined by the governing body of a county, be set forth 
as a single question relating to several of the projects, and the question must read 
substantially as follows: 
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"I approve a special sales and use tax in the amount of (fractional amount of one 
percent) (one percent) to be imposed in (county) for not more than (time) to fund 
the following project or projects: 
 
Project (1) for __________ $ __________ 
 
Yes ___ 
No ___ 
 
Project (2), etc." 
 

b. The Referenda on the bond.  

In addition, the referendum, as determined by the governing body of a county, may 
contain a question on the authorization of general obligation bonds under the 
exemption provided in Section 14(6), Article X of the Constitution of South 
Carolina, 1895, so that revenues derived from the imposition of the optional sales 
and use tax may be pledged to the repayment of the bonds. The additional question 
must read substantially as follows: 
 
"I approve the issuance of not exceeding $_____ of general obligation bonds of 
_____ County, maturing over a period not to exceed ___ years to fund the _____ 
project or projects. 
 
Yes ___ 
No ___" 
 
If the referendum on the question relating to the issuance of general obligation 
bonds is approved, the county may issue bonds in an amount sufficient to fund the 
expenses of the project or projects. 

 
S.C. Code Ann. § §4-37-30(A)(3). 
 

SUMMARY OF LEGAL ARGUMENTS  

I. In Response to Plaintiffs’ Arguments 

Plaintiffs assert four arguments in their complaint. Their first argument attacks the 

Ordinance under § 4-37-30(A)(1) for not listing the costs of each project separately. Their 

remaining three arguments challenge various aspects of the proposed referendum questions 

regarding both the imposition of the sales and use tax as well as the proposed bond. In addition to 
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such other and further arguments and authorities Defendants may subsequently rely upon, below 

is a general summary of Defendants’ position on Plaintiffs’ various claims.   

As a threshold matter, there are three important flaws in Plaintiffs’ arguments. First, it is 

undisputed that the voters of Charleston County have not yet had their say in connection with the 

upcoming referendum. Plainly, if a majority of voters cast their votes in opposition to the proposed 

sales and use tax and the bond question, neither will take effect. Until there is a vote on the 

referendum, Plaintiffs’ lawsuit presents nothing more than contingent, hypothetical dispute.  

Accordingly, this lawsuit cannot proceed as a matter of law because the action presents no 

justiciable controversy at this time. “A justiciable controversy must be present before any action 

can be maintained.”  S.C. Pub. Interest Found. v. S.C. DOT, 421 S.C. 110, 120, 804 S.E.2d 854, 

860 (2017) (citing Byrd v. Irmo High Sch., 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996)). “A 

justiciable controversy is a real and substantial controversy appropriate for judicial determination, 

as opposed to a dispute or difference of a contingent, hypothetical or abstract character.” Sloan v. 

Greenville Cnty., 356 S.C. 531, 546, 590 S.E.2d 338, 346 (Ct. App. 2003). 

Second, the issues raised by Plaintiffs in this case have been raised before by others in a 

previous lawsuit challenging the 2004 Half-Cent Tax Ordinance and its corresponding referendum 

question. After the South Carolina Election Commission ruled these claims lacked merit, the 

plaintiffs in that action sought further review by way of a petition for writ of certiorari to the 

Supreme Court of South Carolina. After consideration of the issues raised, the Supreme Court in 

Douan II denied certiorari. See Pet. For Writ of Cert., at pp. 7-8, Douan v. Charleston County 

Council, App. Case No. 2004-31048 (Dec. 2004), cert. denied (January 20, 2005).3  Considering 

 
3  This Court can take judicial notice of this petition for certiorari and its denial. A copy of the 
petition is attached hereto as Exhibit 1 for convenience. 
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that the Supreme Court has expressly declined to find that these arguments warranted review, this 

Court should likewise find these arguments are as meritless now as they were when made to the 

Supreme Court nearly 20 years ago. See id.  

Third, Plaintiffs routinely, if not conveniently, conflate the “purpose” of the tax with the 

“project or projects” which may be funded with the revenue raised by the tax. Plaintiffs seemingly 

employ these terms inconsistently, and sometimes in conjunction. See e.g., (Compl. ⁋ 80) (using 

the undefined term “project purpose” to support its allegation, which oxymoronically combines 

two distinct terms into one).  While perhaps this is an artful means of creating confusion, it remains 

a fatal flaw in Plaintiffs’ reasoning.  

These fundamental flaws infect all of Plaintiffs’ arguments. Nonetheless, Defendants 

provide a general response to the Plaintiffs’ various arguments below.  

A.  Section 4-37-30 does not require that the Ordinance separately set out the 
estimated capital costs of each transportation-related project as Plaintiffs’ claim.  
 

Generally, an ordinance imposing a tax, “is presumed to be both reasonable and 

otherwise valid, and not to be struck down unless ‘palpably arbitrary, capricious or 

unreasonable’.”  United States Fid. & Guar. Co. v. Newberry, 257 S.C. 433, 438-39, 186 S.E.2d 

239, 241 (1972) (quoting Colonial Life & Accident Ins. Co. v. S.C. Tax Comm’n., 233 S.C. 129, 

148, 103 S.E.2d 908, 918 (1958)). 

The General Assembly codified the Enabling Act to provide a county (like Charleston 

County) the ability and authority to impose a sales tax for the purpose of funding transportation-

related project(s). The purpose for which a county imposes the sales tax can include as many or 

as few projects as the County desires, provided the projects are “transportation related.” See S.C. 

Code Ann. § 4-37-30(A) (indicating the need for separate referenda for each “purpose” but 

providing the county the discretion to define the “purpose” as including multiple projects).   
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Here, Charleston County declared the purpose of the tax to be to fund two categories of 

projects, stating as follows: 

1.3  The County Council finds that a one-half of one percent sales and use tax 
should be levied and imposed within Charleston County, for the following 
projects and purpose:  

 
(i)  For financing the costs of highways, roads, streets, bridges, and other 
transportation-related projects facilities, and drainage facilities related 
thereto, and mass transit systems operated by Charleston County or jointly 
operated by the County and other governmental entities. 
  
(ii) For financing the costs of greenbelts.   
 
(the above herein referred to as the “projects”). 
 

See (Ord. § 1.3) (emphasis added).   

The Ordinance then goes on to identify specific projects in those categories and provides 

the costs of the projects in those categories. Specifically, Section 2.4 of the Ordinance provides 

an estimated cost of $4,968,000,000 for the category (i) projects which it defines as:   

Priority Project: Mark Clark Extension  
 
Other Projects: Rivers Avenue Mobility Improvements, 
Northbridge Bicycle Pedestrian Improvements, Mall Drive 
Improvements, South US 17 Corridor Improvements from Dobbin 
Road to Main Road, Glenn McConnell Overpass at Magwood 
Drive, Ashley River Road Corridor Improvements from Bees Ferry 
Road to Old Parsonage Road, US 17 / SC 61 Exit Ramp 
Improvements, Maybank Highway Corridor Improvements from 
Bohicket Road to River Road, Maybank Highway Corridor 
Improvements from River Road to Stono River Bridge, Folly Road 
Bicycle Pedestrian Improvements including Sol Legare Road, Long 
Point Road Corridor Improvements from Whipple Road to US 17, 
Darrell Creek Trail Realignment, 2016 Sales and Use Tax Carryover 
Projects, Annual Allocation continuation: Resurfacing, 
Bike/Pedestrian Facilities, Local Paving,  Intersection 
Improvements, and Rural Roads 
 

See (Ordinance § 2.4 (i)). 
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  Section 2.4 of the Ordinance separately provides an estimated cost of $432,000,000 for 

category (ii) projects which it defines as “greenbelts.” See (Ordinance § 2.4 (ii)). 

 Plaintiffs do not contend these projects are not transportation-related projects. Instead, 

Plaintiffs argue that Charleston County was required to separately identify the costs for each and 

every transportation-related improvement, rather than providing the aggregate estimated cost of 

the projects to be funded.  

 There is no requirement in the statute that the Ordinance identify the cost of each 

improvement separately. To the contrary, to meet the requirements of the statute, the Ordinance 

need only provide “the estimated capital cost of the project or projects to be funded in whole or 

in part from proceeds of the tax and the principal amount of bonds to be supported by the tax.”  

§4-37-30(A)(1)(c) (emphasis added). The plain language of the Enabling Act provides that 

Charleston County’s Ordinance need only identify the anticipated capital “cost” (noting the 

singular use of the word). The singular capital “cost” contemplated by the Enabling Act and the 

Ordinance would be the singular “cost” anticipated to fund either one thing (i.e., a project) or the 

singular “cost” to fund multiple things (i.e., projects).  If distinct costs (in plural form) were 

required for each of the several projects contemplated by the tax, the Enabling Act would so state.  

It does not. 

There are several reasons why Plaintiffs’ contention that Charleston County must identify 

the cost of each project individually, rather than collectively, is simply wrong. As explained in 

more detail below, the referendum itself can group multiple projects together into a single 

“purpose.” In fact, the Legislature amended the Enabling Act in 2000 to make clear that counties 

have the discretion to determine what “projects” will be included within a single question on the 

referendum. This amendment provided that, when preparing the referendum, “the purpose may, as 
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determined by the governing body of a county, be set forth as a single question relating to several 

of the projects.”  § 47-73-30(A)(3) (emphasis added).   

Moreover, the Enabling Act makes plain that a qualified voter is only entitled to vote in 

the referendum on whether he or she approves the “purpose” of the tax. Nothing in the Enabling 

Act requires that a qualified voter participating in the referendum is entitled to vote separately on 

whether he or she approves each “project” listed among the transportation-related projects that 

form the purpose for the tax.  This distinction matters, because it means an Ordinance and its 

corresponding referendum do not run afoul of the Enabling Act merely because it does not provide 

the opportunity to vote on whether to impose the tax on a separate project-by-project basis. Stated 

differently, because the Enabling Act does not require Charleston County to present a referendum 

question that allows voting on a road-by-road or project-by-project basis, there is no corresponding 

requirement to identify the capital cost on a road-by-road or project-by-project basis in the 

Ordinance as Plaintiffs suggest.4  

Most importantly, in 2004 the South Carolina Supreme Court was asked to take review of 

Charleston County’s 2004 Half-Cent Tax and find that the ordinance and corresponding 

referendum question adopting it was improper because it failed to separately list each project and 

its corresponding cost—which is exactly the argument Plaintiffs attempt here. After losing an 

appeal before the Charleston County Election Commission raising this concern in 2004, Joey 

Douan filed a Petition for Writ of Certiorari with the South Carolina Supreme Court seeking 

 
4 The logic of Plaintiffs’ position has no end. If the County must submit a separate question for the 
Mark Clark Extension and Greenbelts, then it follows that the County would have to submit a 
different question for every transportation-related project. Thus, a ballot could contain countless 
referendum questions even among projects for a single purpose, which is contrary to the plaint text 
of the Enabling Act.  See S.C. Code Ann. § 4-37-30(A)(3) (noting “the purpose may, as determined 
by the governing body of a county, be set forth as a single question relating to several of the 
projects.”) (emphasis added). 
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review.  Douan argued that the subject ordinance and corresponding referendum were invalid 

because “it failed to identify each project with a dollar amount” and thereby leaving voters with 

an “all or nothing” proposition. See Pet. For Writ of Cert., at pp. 7-8, Douan v. Charleston County 

Council, App. Case No. 2004-31048 (Dec. 2004), cert. denied (January 20, 2005). Douan’s 

arguments, which the Supreme Court declined to review, are the same arguments that Plaintiffs 

raise here. (Complaint, ⁋ 80) (complaining about the “all or nothing” nature of the referendum).  

Further still, and although not binding on this Court, even the Attorney General opinions 

cited by Plaintiffs conclude that the Ordinance need not set out the separate capital costs for each 

project separately. See (Wilson, A.G. Opinion, dated Sept. 13, 2004, at p. 9).  

For these reasons, the plain language of the statute does not support Plaintiffs’ contention 

that the Ordinance must outline the costs of each project.  

B. Plaintiffs’ contention that the ballot question fails to provide separate votes for 
separate purposes conflates the term “purpose” with the term “project” which are 
distinct under the Enabling Act.  
 
The Enabling Act only requires that the ballot contain a separate referendum question for 

each “purpose.”  Here, Plaintiffs’ argument is that the tax is for “several different project types,” 

thus they claim the ballot must provide a separate question for each of these different project types. 

However, Plaintiffs’ argument overlooks several points. 

First, nowhere in the Enabling Act is the phrase “several different project types” found.  

This is a characterization created by Plaintiffs, not the Legislature. Regardless, Plaintiffs ignore 

that the Ordinance does not identify different project types. Instead, it only concerns 

transportation-related projects. Certainly, if the Legislature intended for the Enabling Act to turn 

on project type it was aware of how to write such a statute.  See e.g., S.C. Code Ann. § 4-10-330(A) 

(in the Capital Project Sales Tax Act, addressing the required ballot question, and “the following 
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types of projects.”); compare S.C. Code Ann. § 4-37-30(A)(1)(a)(ii) and (iii) (the Enabling Act 

explaining that the “type” of projects it contemplates all fall under the definition of subsection (i) 

regarding “highways, roads, streets, bridges, mass transit systems, greenbelts, and other 

transportation-related projects facilities including, but not limited to, drainage facilities relating to 

the highways, roads, streets, bridges, and other transportation-related projects”). There is no 

contention the type of projects at issue here are not singularly limited to transportation related 

projects.  

The essence of Plaintiffs’ flawed position is that each project is a separate purpose, which 

they claim requires a separate question on the ballot when the referendum is held. This reasoning 

improperly equates project with purpose, ignoring that the Legislature has given them separate 

meaning, going so far as to amend the Enabling Act to provide that “the purpose [of the tax] may, 

as determined by the governing body of a county, be set forth as a single question relating to 

several of the projects.”  § 47-73-30(A)(3) (emphasis added). This amendment must have been 

inserted by the Legislature for a reason. Denene, Inc. v. City of Charleston, 352 S.C. 208, 212, 574 

S.E.2d 196, 198 (2002) (“The Court must presume the legislature did not intend a futile act, but 

rather intended its statutes to accomplish something.”). That reason can only be to clarify that the 

County has the discretion, granted by the Legislature, to determine what the purpose of the tax will 

be for determining the number of ballot questions that should appear on the referendum. This is 

plainly incongruent with Plaintiffs’ argument that voters are deprived of the ability to vote on a 

project-by-project basis.  (Compl., ⁋ 80) (complaining about voters who support one project and 

not another are not able to pick and choose projects on the ballot).  

Simply put, the County retains the ability to provide what projects will be included in the 

purpose for the tax, just as it did here. It was within the County’s political prerogative to vote to 
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include all of the “several projects” that are within the purpose for which it proposes to collect the 

tax. The determination of what transportation-related projects will be included in the purpose, or 

whether certain projects might be carved out for a separately stated purpose, is a political decision 

that is within Charleston County’s purview and expressly authorized by the Enabling Act. 

Plaintiffs complain that they are confronted here with an all or nothing proposition. Yet 

again, this was the very same unsuccessful argument Douan raised, and which the Supreme Court 

declined to review when asked. Regardless, the Enabling Act does not require conducting a 

referendum on a project-by-project basis. To the contrary, the Enabling Act expressly grants 

counties the right to group “several of the projects” together within the same purpose.  

At present, the representatives serving on County Council voted to list the several projects 

on the ballot question under a single transportation-related purpose, which the Enabling Act 

expressly permits. The Legislature established this approach as the policy of this State, and it is 

not for the judicial branch to change that policy. If Plaintiffs do not support the purpose for the 

sales tax, they should vote “no” on the referendum. Plaintiffs’ recourse is not in this Court, but at 

the polls to elect representatives to County Council that align with their political objectives.  

C. The ballot question is not misleading.  

As a threshold matter, there is no evidence that the ballot question for use in the referendum 

is misleading. Specifically, Plaintiffs complain that the ballot question does not reference the Mark 

Clark Extension. However, they have presented no evidence that this is misleading.  

First, the ballot question here is substantially the same to that in 2004, which the Supreme 

Court determined did not warrant further review.   
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Second, each of the affidavits submitted by Plaintiffs is from a Charleston County resident 

that is plainly aware that Charleston County plans to utilize the sales tax revenue for the Mark 

Clark Extension, among other things. In fact, they brought this lawsuit because of this fact.  

It is also important to remember that there is no requirement in the Enabling Act that the 

full text of the Ordinance must appear in the ballot question. To the contrary, it is only required 

that the ballot question “must read substantially as follows[,]” with the general framework being 

supplied by the Legislature as an example. The ballot question in the Ordinance follows this form. 

If Plaintiffs have any concern about notice, the Legislature resolved this issue as well by requiring 

notice of the referendum in the newspaper and the conducting of a public hearing prior to the 

referendum. See S.C. Code Ann. § 4-37-30(A)(2). 

D. The Enabling Act does not require there to be multiple questions regarding the 
issuance of a bond in this case.  
 
Contrary to Plaintiffs’ assertion, there is but one bond proposition presented in the 

Ordinance here. Thus, there is but one ballot question for the referendum to address it. The singular 

proposition presented is whether the voters approve the issuance of a bond in the amount of $1 

billion for the purposes of funding the projects for which the tax is proposed. For this simple 

reason, Plaintiff’s reliance on Ziegler v. Dorchester Cty., 426 S.C. 615, 617, 828 S.E.2d 218, 219 

(2019), is misplaced. 

Ziegler did not concern a referendum regarding bonds in conjunction with the imposition 

of a sales and use tax. Ziegler, 426 S.C. at 617, 828 S.E.2d at 219. Rather, Ziegler addressed the 

issuance of a bond to fund specific projects directly, which included a library and a community 

recreational facility. Id. Article 1 of Chapter 9 of Title 4 plainly provides that funding libraries is 

a purpose distinct and separate from other governmental purposes, such as funding recreational 

centers. See S.C. Code Ann. §4-9-10 et. seq. see also S.C. Code Ann. §4-9-30(5)(a) (providing a 
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list of projects and describing those “the purposes enumerated in this item.”) (emphasis added).  

Because libraries and recreational facilities involve separate purposes, they each required a 

separate ballot question on whether to issue bonds for the same. While correctly decided, Zeigler 

has no application here because there is no dispute in this case that all of the several projects for 

which the sales and use tax are proposed are plainly transportation-related projects that are 

identified in the Ordinance. Here, issuing a bond serves this singular purpose and no others. 

Therefore, only one referendum question was required on the ballot. 

II. Other issues/Arguments/Defenses. 

A. Defendants do not concede the justiciability of this matter.  

“Before any action can be maintained, a justiciable controversy must be present. A 

justiciable controversy is a real and substantial controversy appropriate for judicial determination, 

as opposed to a dispute or difference of a contingent, hypothetical or abstract character.” Sloan v. 

Greenville Cty., 356 S.C. 531, 546, 590 S.E.2d 338, 346 (Ct. App. 2003) citing Byrd v. Irmo High 

School, 321 S.C. 426, 430, 468 S.E.2d 861, 864 (1996) Waters v. South Carolina Land Res. 

Conservation Comm'n, 321 S.C. 219, 227, 467 S.E.2d 913, 917-18 (1996). “Justiciability 

encompasses several doctrines, including ripeness, mootness, and standing.” Wilson v. Dallas, 403 

S.C. 411, 423, 743 S.E.2d 746, 753 (2013).  

1.  Defendants do not concede that there is a ripe case in controversy.  

“[A]n issue that is contingent, hypothetical, or abstract is not ripe for judicial review.” 

Colleton Cty. Taxpayers Ass'n v. Sch. Dist., 371 S.C. 224, 242, 638 S.E.2d 685, 694 (2006); 

citing Waters, 321 S.C. at 227, 467 S.E.2d at 917-18; see also Pee Dee Elec. Co-Op, Inc. v. 

Carolina Power & Light Co., 279 S.C. 64, 66, 301 S.E.2d 761, 762 (1983) (“A justiciable 
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controversy is a real and substantial controversy which is ripe and appropriate for judicial 

determination, as distinguished from a contingent, hypothetical or abstract dispute.”).  

Here, the essence of Plaintiffs’ complaint is their disagreement with collecting or spending 

penny tax revenue on the Mark Clark Extension. However, unless and until the proposed 

referendum is put to a vote and passes, the matter is not ripe. If the referendum fails, Plaintiffs will 

have effectively achieved the relief they seek—the County will have to go back to the drawing 

board if it wants to impose a transportation sales tax. On the other hand, Plaintiffs alleged injury 

will only materialize if the ballot measure passes. Therefore, their claims are not ripe until the vote 

is had. See Encore Tech. Grp., LLC v. Keone Trask & Clear Touch Interactive, Inc., 436 S.C. 289, 

309, 871 S.E.2d 608, 619 (Ct. App. 2021) (recognizing a claim “is not ripe if it is contingent upon 

further events.”); accord S.C. Coastal Conservation League, Inc. v. Charleston Cty., 442 S.C. 409, 

416, 899 S.E.2d 609, 613 (Ct. App. 2024) (indicating that while a challenge to the ordinance may 

be ripe upon passage a challenge to the ballot language becomes ripe after the election, stating: 

“The alleged deficiencies that Appellants point to in the ordinances and referenda ballot questions 

were apparent at the time of the adoption of the ordinance and the referenda elections and 

were ripe for challenge then.”) (emphasis added).   

This lack of ripeness is highlighted by Plaintiffs’ claims that they have standing as 

taxpayers.  

2. Defendants do not concede that the Plaintiffs have standing. 

Fundamentally, Plaintiffs lawsuit attempts to invade the separation of powers by having 

the judicial system disrupt legislative process on matters of public policy.  

Courts are not bodies for the resolution of public policy and 
generalized grievances. Harms suffered by the public at large, like 
those Plaintiffs allege here, are to be remedied by the legislative and 
executive branches. If existing laws and regulations or their 
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enforcement fail to protect the public from harm, it is incumbent 
upon the public to seek reform through their elected officials or 
failing that, at the ballot box.  

 
Carnival Corp. v. Historic Ansonborough Neighborhood Ass'n, 407 S.C. 67, 81, 753 S.E.2d 846, 

853 (2014) (emphasis added). 

The Complaint alleges that Plaintiffs Fraser and Miller have standing as taxpayers (Comp. 

⁋ 19), and that the Conservation League is entitled to associational standing because one or more 

of its members are taxpayers in Charleston County. (Comp. ⁋ 16).  However, Plaintiffs cannot 

establish that they have suffered any harm that is distinct from the generalized interest that every 

taxpayer has in connection with the matter at issue.  Thus, Plaintiffs lack taxpayer standing.  See 

Crews v. Beattie, 197 S.C. 32, 49, 14 S.E.2d 351, 357-58 (1941) (recognizing that the generalized 

interest every taxpayer has in the operation of the government is usually insufficient to confer 

standing).  

For this same logical reason, Plaintiffs lack constitutional standing, having failed to allege 

any concrete and particularized injury. S.C. Pub. Interest Found. v. S.C. DOT, 421 S.C. 110, 125, 

804 S.E.2d 854, 862 (2017) (“Here, Petitioners are unable to show they suffered a concrete and 

particularized injury distinct from that shared by other taxpayers; therefore, we find Petitioners do 

not have constitutional standing.”); see also Freemantle v. Preston, 398 S.C. 186, 193, 728 S.E.2d 

40, 44 (2012) (recognizing that a taxpayer’s injuries are “common to all citizens and taxpayers . . 

. [which thereby] defeats the constitutional requirement of a concrete and particularized injury”). 

“As the United States Supreme Court observed, a taxpayer lacks standing when he ‘suffers in some 

indefinite way in common with people generally.’" ATC S., Inc., 380 S.C. at 198, 669 S.E.2d at 

341 (2008) (quoting Frothingham v. Mellon, 262 U.S. 447, 488, 43 S. Ct. 597, 67 L. Ed. 1078 

(1923)); Bodman v. State, 403 S.C. 60, 67, 742 S.E.2d 363, 366 (2013) (“[T]o the extent Bodman 
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has suffered or will suffer any harm as a result of this tax scheme, this harm is shared by all 

taxpayers in the State.”).  

Furthermore, Plaintiffs lack public importance standing. The key to public importance 

standing is whether there is a need for future guidance. S.C. Pub. Interest Found. v. S.C. DOT, 421 

S.C. 110, 119, 804 S.E.2d 854, 859 (2017) (recognizing that “since many issues may be of public 

interest, or importance, “[t]he key . . . is whether a resolution is needed for future guidance.”). 

Here, no such future guidance is needed.  When the Supreme Court in Douan voided the County’s 

referendum in 2002, the County subsequently amended the ballot question for use in the 2004 

election to follow the Supreme Court’s instructions. This once again resulted in voter approval of 

the 2004 Half Cent Tax now in place. Following this election, the plaintiff in Douan II brought a 

post-election challenge yet again, raising the same type of arguments Plaintiffs allege here, to wit, 

that the subject ordinance and corresponding referendum were invalid for failing to identify each 

project with a dollar amount and presenting an “all or nothing” proposition. See Pet. For Writ of 

Cert., at pp. 7-8, Douan v. Charleston County Council, App. Case No. 2004-31048 (Dec. 2004), 

cert. denied (January 20, 2005). Having failed to convince the election commission that his 

arguments held water, the plaintiff in Douan II filed a petition for writ of certiorari asking the 

Supreme Court to take review. The issues raised in that petition confront strikingly similar 

arguments to those raised by Plaintiffs, here, and the Supreme Court denied the petition and 

declined to review the plaintiff’s arguments. Plainly, there is no need for future guidance on an 

issue that the Supreme Court has had an opportunity to address and declined to consider. “For a 

court to relax general standing rules, the matter of importance must, in the context of the case, be 

inextricably connected to the public need for court resolution for future guidance.” ATC S., Inc. v. 

Charleston Cty., 380 S.C. 191, 199, 669 S.E.2d 337, 341 (2008). 
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For the reasons stated above, associational standing is also lacking. “An organization has 

associational standing ‘if one or more of its members will suffer an individual injury by virtue of 

the contested act.’” Carnival Corp., 407 S.C. at 76, 753 S.E.2d at 850 (Internal quotations omitted). 

“The three part test for associational standing requires that an association's members would 

otherwise have standing to sue in their own right, the interests at stake are germane to the 

organization's purpose, and neither the claim asserted nor the relief requested requires the 

participation of individual members in the lawsuit.” Carnival Corp., 407 S.C. at 76, 753 S.E.2d at 

851. Because none of the individuals have standing in their own right for want of taxpayer, 

constitutional, or public importance standing, there is no basis for associational standing.  

Assuming, even for the sake of argument that Plaintiffs could establish standing, the fact 

remains that until the referendum passes there is no tax which they would have to pay. Thus, such 

standing would not arise (if at all) until after the election were held. As a result, Plaintiffs’ ability 

to assert standing is, like their other claims, not yet ripe as presently there is no justiciable 

controversy.    

B. Other Defenses.  

In their answer, Defendants assert additional defenses including the failure to state a claim 

under Rule 12(b)(6), SCRCP, and the failure to join indispensable parties under Rule 19, SCRCP.  

Defendants reserve the right to pursue these defenses and submit arguments in support of the same 

prior to the commencement of the trial on this matter.  

EXHIBITS/EVIDENCE 

Defendants assert that Plaintiffs’ proposed exhibits 1, 2, 3, 4, 5, 6, 7, and 8 are irrelevant 

and therefore inadmissible under Rules 402 and 403, SCRE. These exhibits are not probative of 

any issue that is before this Court. Plaintiffs’ Complaint challenges the validity of the Ordinance 
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and included referendum questions based on the manner in which it is written. The extraneous 

information offered by Plaintiffs has no bearing on this question. 

Plaintiffs exhibits relate largely to issues concerning Plaintiffs’ opinions regarding the 

possible environmental and societal impacts of the Mark Clark Extension and statements that were 

made during political debates prior to the passage of the Ordinance. The language of the Ordinance 

and its corresponding referendum question speak for themselves. These exhibits, and Plaintiffs’ 

opinion of the Mark Clark Extension have no probative value to the question of whether this Court 

should enjoin the referendum.  

UNUSUAL ISSUES OF EVIDENCE AND LAW 

Plaintiffs purport to rely on the statements of individual council members made during 

political debate to support their claims. However, statements of individual members (even if they 

were relevant which they are not) are not binding on the Council as a body.  The South Carolina 

Court of Appeals has commented on a party’s inability to use the statements of a single member 

to impeach the Council as a whole, stating:  

We are aware of no authority allowing someone challenging action by 
Council to interrogate members individually to impeach Council's decision. 
The governing body of a municipality acts as a collective body, not as 
individuals, and decisions made in this fashion are the product of debate and 
compromise. If individuals are not satisfied with decisions made by 
members of a municipal government within the limits of the law, their 
remedy is at the polls, not the courts. 

 
Bear Enters. v. Cty. of Greenville, 319 S.C. 137, 139 n.1, 459 S.E.2d 883, 885 (Ct. App. 1995).  
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SETTLEMENT NEGOTIATIONS 

 Upon information and belief, settlement in this matter is not practicable. By seeking to 

enjoin the referendum, Plaintiffs are seeking to undo a legislative act that was approved by a vote 

of the Charleston County Council subject to a referendum to be approved, or rejected, by the 

citizens of Charleston County in the November election.  

THURMOND KIRCHNER &TIMBES, P.A. 
 
s/Michael A. Timbes    
Michael A. Timbes (SC Bar No. 69730) 
 
s/T.J. Rode     
Thomas J. Rode (SC Bar No. 77480) 
15 Middle Atlantic Wharf 
Charleston, SC  29401 
Phone: (843) 937-8000 
Email: thomas@tktlawyers.com 
Email: michael@tktlawyers.com 
Attorneys for Defendants 
 
AND 
 
Natalie A. Ham 
County Attorney 
Charleston County Attorney’s Office 
Lonnie Hamilton, III Public Service Building 
4045 Bridge View Drive 
North Charleston, SC 29405 
Office: (843) 958-4010 
Facsimile: (843) 958-4017 
nham@charlestoncounty.org 
 

August 28, 2024 
Charleston, South Carolina 
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