Mayor Gilman & City Council Members:
I wish to offer clarification regarding the rules governing how the City Council could change the location of the Cabin Village, should that become the topic of a future deliberation. I readily admit that my expertise is limited to that of a lay person and not a lawyer. However, my review of this topic strongly suggests that the statements by Mayor Gilman and Assistant City Attorney Anderson at the July 8 City Council meeting regarding what conditions would have to be met in order to change the location decision for the Cabin Village are flawed.
BACKGROUND
According to the Ojai City Council Protocols, as revised in April 2021, meetings of the Ojai City Council shall be conducted in accordance with Robert’s Rules of Order (“Robert”).[1] However, the cited authority for that statement (Ojai Municipal Code) says that meetings of the City Council are to be conducted in accordance with Rosenberg’s Rules of Order (“Rosenberg”).[2]
Because the language of a statute prevails if it is at variance with the Council Protocols, the primary governance for the conduct of Ojai City Council meetings is Rosenberg, except in situations where Rosenberg is silent, in which case Robert is determinative as long as it does not contradict Rosenberg. 
On May 27, the City Council approved a motion which a) selected the Lower Public Works Yard as the site for the Cabin Village, b) made a CEQA finding, c) authorized City Staff to execute a Development Management Agreement contract with DignityMoves, and d) requested City Staff to undertake various other associated activities.
On July 8, during the City Council discussion about a feasibility study for a potential homeless shelter site on Bryant Place, Mayor Gilman made extensive comments about the conditions under which the City Council could potentially change its May 27 approval of the Lower Public Works Yard as the site for the cabin village.[3]
Succinctly described, Mayor Gilman asserted that the May 27 approval of the Lower Public Works Yard as the site for the cabin village could only be changed upon a two-thirds vote of the City Council.
Mayor Gilman:
“When we vote on things and there’s a majority approval on that, that’s what we end up doing. Now there’s a few exceptions. If two-thirds of our council wanted to bring something back, two-thirds would be four of us, then we could do that.”
At the end of his comments, Mayor Gilman asked the Assistant City Attorney:
“Did I get anything wrong, Miss Anderson?”
At that point, Assistant City Attorney Anderson stated as follows:
“What the mayor is talking about is motion to reconsider. There are rules surrounding motion to reconsider, specifically that it has to happen at the same meeting and you have to be on the side that was successful in whatever the matter was.”
Ms. Anderson went on to say further:
“So, in order for any decision regarding cabin village to move forward, if the council were to choose to do that, it would require two-thirds of the council to vote to make that change. The item would need to be brought forward by someone in the majority.”
DISCUSSION
The type of motion that Mayor Gilman and Ms. Anderson were discussing (i.e. the motion to reconsider) is specifically discussed in Rosenberg.[4] The first statement made by Ms. Anderson, as quoted above, follows very closely the language of Rosenberg, as shown below:
“A motion to reconsider requires a majority vote to pass like other garden-variety motions, but there are two special rules that apply only to the motion to reconsider.
“First is the matter of timing.  A motion to reconsider must be made at the meeting where the item was first voted upon.  A motion to reconsider made at a later time is untimely. (The body, however, can always vote to suspend the rules and, by a two-thirds majority, allow a motion to reconsider to be made at another time.)
“Second, a motion to reconsider may be made only by certain members of the body. Accordingly, a motion to reconsider may be made only by a member who voted in the majority on the original motion.
With the above language in mind, one can see what Ms. Anderson was referring to when she said a future motion to reconsider would need a two-thirds majority.  She wasn’t saying that it needed a two-thirds majority to pass, since Rosenberg clearly says that a motion to reconsider only needs a simple majority to pass.  Rather, she was saying it would need a two-thirds majority to be considered, since a future motion to reconsider would by definition not be timely, and Rosenberg does not allow untimely motions to be heard unless a rule waiver has been enacted (and such rule waivers need a two-thirds vote to pass).
This leads to the next important clarification: what exactly is a motion to reconsider? Rosenberg does not have an explicit definition of a motion to reconsider, but a key element of the definition is clearly implied by the following statement in Rosenberg:
“If the motion to reconsider passes, then the original matter is back before the body, and a new original motion is in order. The matter may be discussed and debated as if it were on the floor for the first time.”
In other words, if the result of a new motion is that the original matter is back before the body for consideration, then the new motion qualifies as a motion to reconsider.  Conversely, if that is not the result, then the motion cannot be considered a motion to reconsider.  And, because a motion to replace the Lower Public Works site for the cabin village with another site such as the Honor Farm would not result in the original matter being back on the table, it could not be deemed a motion to reconsider.
So, if such a motion is not a motion to reconsider, what is it? Unfortunately, the entire text of Rosenberg fits in a 24-page pamphlet (by its own admission a “simplified version of the rules of parliamentary procedure”), and it does not have any description of the specific type of motion that would fit the above “non-reconsider” description. 
Therefore, the only plausible conclusion within the Rosenberg framework would deem it to be a basic motion.[5] And as a basic motion, a motion to change the site of the cabin village would only need the same normal sponsorship and voting as all other basic motions.
Given the very limited coverage by Rosenberg, it is helpful to examine to what extent this interpretation is consistent with and/or enhanced by the guidance in Robert.  (Note that the most recent edition of Robert is dated 2020 with 20 chapters across 633 pages, versus the 24-page Rosenberg pamphlet.) 
Per Robert, there are four types of motion that bring a question again before the body.[6]  These are described individually as follows:
1. Take from the Table
2. Rescind, Repeal, Annul, or Amend Something Previously Adopted (“ASPA”)
3. Discharge by a Committee
4. Reconsider
Unlike Rosenberg, Robert goes into great detail to describe these types of motions.  The motion to reconsider is described as follows:
“The motion to Reconsider can, in general, be applied to a vote that either adopted or rejected a motion, and it proposes no specific change in a decision but simply that the original question be reopened.”[7]
Robert repeats the important limits on such motions that are stated in Rosenberg, specifically that they must be timely and that they must be moved by a member who voted in the majority.
Rosenberg is completely silent on what may constitute the other three types of motions that bring a question again before the body.  Therefore, the definitions of Robert may be accepted as the applicable authority.
With regard to the ASPA motion (the second in the list detailed by Robert), there are six pages of discussion in Robert.[8] The definition of this type of motion is contained in the following paragraph:
“35:1. By means of the motions to Rescind and to Amend Something Previously Adopted – which are two forms of one incidental main motion governed by identical rules – the assembly can change an action previously taken or ordered. Rescind – also known as Repeal or Annul – is the motion by which a previous action or order can be canceled or countermanded. The effect of Rescind is to strike out an entire main motion, resolution, order, or rule that has been adopted at some previous time.  Amend Something Previously Adopted is the motion that can be used if it is desired to change only a part of the text, or to substitute a different version”
Further, Robert states that an ASPA motion:
“Can be applied to anything (e.g. bylaw, rule, policy, decision, or choice) which has continuing force and effect and which was made or created at any time or times as the result of the adoption of one or more main motions.”[9]
Robert goes on to state that the ASPA motion may be introduced by any member without time limit.[10]  Also, it makes clear that passage of an ASPA motion needs only a simple majority to pass.[11]
Based on the above multiple observations, it is clear that a motion to change the location of the cabin village from the Lower Public Works Yard to another site could not be deemed a motion to Reconsider, and in fact would be deemed a motion to Amend Something Previously Adopted.
Of course, motions are only in order to the extent they are relevant to agendized matters. Therefore, no motion to amend the location of the cabin village would be in order unless that issue was properly agendized.  Per the Ojai City Protocols, this could be accomplished if two council members were to make such a request in writing to the City Manager, or orally during a meeting.[12] Moreover, as established above, any motion arising from that consideration would need only a simple majority vote of the City Council to pass, without any specific qualification of which council member could sponsor such a motion.
In other words, a proposal to change the location of the cabin village, but to keep intact the other elements of the May 27 decision, would clearly be in order if properly agendized, and the enacting motion could not be construed to be a motion to Reconsider.
Notwithstanding the above logic, the presiding officer of the City Council meeting could still rule a future motion out of order if he asserted that it was in essence the same as a motion to Reconsider.  However, such a ruling would be incorrect on its face, which means it would be vulnerable to appeal by any member of the City Council.  Such appeals only need a simple majority vote to prevail.[13]  
Therefore, if a simple majority of the City Council wishes to amend the cabin village location decision in the future, it is within their ability to do so while staying within the guidance of the Ojai City Protocols, even over an effort by the presiding officer to resist this outcome.
Should the presiding officer ignore the will of the majority in connection with the appeal of his ruling, the appealing city council members would have the right to seek judicial review and enforcement of the appeal.
SUMMARY
Mayor Gilman voted on May 27 to approve the cabin village location at the Maintenance Yard, and so it is not unexpected that he would be motivated to see that decision retained. However, his assertions that a future motion to amend the location decision made on May 27 would necessarily be deemed a motion to Reconsider and would require a two-thirds majority to be approved are mis-informed.
The statements of the Assistant City Attorney at the July 8 meeting show that she took great care to make it sound as if she was agreeing with Mayor Gilman about constraints on any future motion to change the cabin village location, even though she was really only referring to motions to Reconsider. This calls into question the impartiality and the quality of her advice, both of which are disturbing thoughts.
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