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As the House of Representatives continues to discuss the introduction of a “CARES 2” package, the discussion has shifted to business liability protection in the United States Senate. Current law already provides some covered protection for emergency medical supply manufacturers. In March, the Department of Health and Human Services (HHS) issued a declaration authorizing drugs, devices and biologics used to treat or mitigate COVID-19 to be considered covered countermeasures under the Public Readiness and Emergency Preparedness (PREP) Act. The PREP Act, which was signed into law in 2005, is intended to focus on providing protection to drugs, biological products, or devices that have been approved, licensed, or cleared by the Food and Drug Administration (FDA) or have been cleared for “emergency use” and are distributed or used to counter a specific threat. In addition, in the original CARES package, the legislation went further and expanded the covered countermeasure protections offered by the PREP Act.

The most immediate concerns center around medical liability issues for healthcare providers and facilities. This is particularly true for nursing homes and has led some states to file temporary executive action. In addition, given the current stock market volatility associated with the current pandemic, there is likely going to be a rise in securities litigation, with multiple suits already being filed. In fact, businesses across several industries have also expressed some concern about COVID-19 claims being filed against them once they reopen.

As a result, Senate Majority Leader McConnell (R-KY) has indicated that liability protections must be included in any upcoming bill in response to the current pandemic. On a future response package, the Majority Leader was very clear on his position, “If there’s a redline, it’s on litigation.”

Senate Judiciary Committee

Narrowly-crafted legislation is currently being drafted that would protect businesses from litigation related to COVID-19. Details remain limited, though the legislation is not expected to protect businesses from “gross negligence”. While any compromise is still in the making, there is a belief that opponents of liability protections could conceivably accept a form of narrow immunity for employers who take proper steps to protect their workers, but at this time those standards have not been established.  

On Tuesday, May 12, 2020, the Senate Judiciary Committee will hold a hearing entitled “Examining Liability During the COVID-19 Pandemic”. There is a max capacity of 4 witnesses with social distancing, so some of the witnesses will be virtual. Witnesses include:

· Kevin Smartt - Kwik Chek Convenience Stores
· Rebecca Dixon- National Employment Law Project
· Leroy Tyner Jr. - Texas Christian University 
· Anthony “Marc” Perrone - United Food and Commercial Workers International Union
· Helen Hill- Charleston Area Convention and Visitors Bureau
· David Vladeck - Georgetown University Law Center 

Senate Republicans Position - Generally

Senate Republicans believe that any future COVID-19 related bill must include “reasonable liability protections”. Concerns have been raised that the current pandemic will pave the way for frivolous lawsuits to be filed against nursing homes, health care workers, and small businesses, and without liability protections, the relief money could ultimately be “passed on to trial lawyers”. 

Senate Democrats Position – Generally 

In countering the Republican position, Democrats are pointing to what they view as legitimate needs for litigation, such as unknown vendors profiteering with personal protective equipment, promulgating fake tests and defrauding the public, and workers not being protected on the job. Specific examples often cited include nurses suing for not being given adequate or quality protective equipment.  

State Response 

At least six states, New York, New Jersey, Connecticut, Illinois, Michigan, and Arizona, have issued executive orders protecting nursing homes and other healthcare facilities from being held civilly liable for the injury or death of COVID-19 patients in their care. The measures, which are temporary, are aimed at making it easier for health-care providers on the front lines of the pandemic to provide medical services without fear of costly litigation. 
