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QUESTION 1

Is the Tennessee State Guard a militia, as contemplated by the Constitution of Tennessee, or is it part of the Army of this State,
similar to the National Guard?

OPINION 1
The Tennessee State Guard, like the Tennessee National Guard, is a militia under the Constitution of Tennessee.
QUESTION 2

1s a militia currently authorized under the faws of this State to deploy and defend persons or property during a civil disorder
or riot, a declared civil emergency, or a curfew?

OPINION 2

While Tennessee Code Ann. § 58-1-301 provides that the governor may call the militia into service at any time that “public
safety” requires it, that law does not appear to comport with article II, section 5 of the Tennessee Constitution.

QUESTION 3

Using the definition of “militia” as a group of private citizens who are armed and trained for military service apart from the
regular armed forces, does the Constitution of Tennessee prohibit Tennessee residents from organizing into local or regional
militias?

OPINION 3

Yes. The Constitution of Tennessee prohibits a group of private citizens who are armed and trained for military service apart
from the regular armed forces from organizing into local or regional militias.

QUESTION 4
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Do any state statutes, including Tennessee Code Ann. § 39-17-314, prohibit or otherwise restrict Tennessee residents [rom
organizing into local or regional militias or the activities such militias may undertake?

OPINION 4

Yes. Tennessece Code Ann. § 39-17-314 prohibits Tennessee residents from participating in paramilitary activities that are
undertaken in furtherance of a “civil disorder.” Additionally, any number of provisions of Tennessee's Criminal Code could
apply depending on the circumstances in which paramilitary activities are undertaken.

QUESTION 5§

Do the answers to Questions 3 and 4 differ if the only firearms training that is conducted by a militia is focused on self-defense
or infended to teach the safe handling and use of firearms?

OPINION 5

No. As explained in Opinion 3, the Constitution of Tennessee prohibits private individuals from organizing into local or regional
militias, While the Second Amendment to the U.S, Constitution confers an individual right to possess a firearm and fo use that
firearm for traditionally lawful purposes, such as self-defense within the home, the Second Amendment does not include the
right to form and train as private, independent militias.

The state statutes referred to in Opinion 4 that prohibit paramilitary activities could apply depending on the circumstances in
which the paramilitary activities are undertaken.

QUESTION 6

May a local government organize, coordinate, or partner with a militia for civil defense, including defending persons and
property, during a civil disorder or riot, a civil emergency, or curfew?

QOPINION 6

*2 No. As explained in Opinion 3, the Constitution of Tennessce prohibits private individuals from organizing into local or
regional militiag; thus, a local government may not coordinate or partner with such a militia. Moreover, local governments may
not organize their own militias because they lack the authority to do so.
QUESTION 7
If a local government were to organize or enter into an official arrangement with a local or regional militia, would the militia
be considered a governmental military force as defined in 3 Tennessee Code Ann, § 39-17-3 H4(a)(2)(B} and exempt from the
training restrictions described in that statute?
OPINION 7

In light of Opinion 6, this question is moot.

QUESTION 8
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If a local government were to organize or enter inlo an official arrangement with a local or regional militia, would the Jocal
government be ligble for any acts of the militia within the scope of the arrangement? Would members of the militia be considered
to be agents of the local government?

OPINION 8
In light of Opinion 6, this question is moot,
QUESTION 9

If a militia engages in the armed defense of persons or property, is the militia subject to laws regarding the use of deadly force
and the possession and carrying of firearms under Chapter 11, Part 6 and Chapter 17, Part 13 of the Tennessee Code? Does the
answer differ if militia is organized by or in coordination or partnership with a local government?

OPINION 9
In light of Opinions 3, 4, 5, and 6, these questions are moot.
ANALYSIS

Ever since Tennessee aitained statehood in 1796, its Constitution has provided that the governor “shall be commander-in-chief

a |

of the Army and Navy of this State, and of the Militia, except when they shall be catled into the service of the United States.
Tenn. Const. art. IT1, § 5. In conformance with this provision, the General Assembly has provided that “{t}he military forces
of the state ... [are] divided into three parts, as foliows: the army, the navy, and the militia,” Tenn. Code Ann. § 58-1-104{a},
and it has provided for the extensive regulation of these forces, see id. §§ 58-1-101 to 58-1-706. Further, in conformity with
Tennessee's Constitution, the General Assembly has bestowed comprehensive powers upon the governor so that he may fulfill
his role as commander-in-chief of the State’s military forces. See id. § 58-1-105.

Importantly, giving the governor these comprehensive powers and establishing the State's military forces achieves compliance
with another constitutional provision that requires the State have full authorily over its military forces. Article I, section 24,
which has also appeared in every Tennessee Constitution since 1796, commands “that in all cases the military shall be kept in

strict subordination to the civil authority,” 2 Tenn, Const, art, 1, § 24

*3 In short, the Tennessee Constitution vests the State with exclusive control over ils mililary forces. Accordingly, the State's
authority ever its military forces is subject only to state and federal constitutional restraints, Houston v. Moore, 18 US. 1, §-9
{1820) (recognizing the right of control of the militia by the respective States and their right to legislate regarding the militia as
concurrent with that of Congress, within constifutional limitations, with the right of the State yielding to the superior right of
Congress acting within said limitations); see Fentress Cuty. Beer Bd. v. Cravens, 356 §.W.2d 260, 263 (Tenn. 1962} (General
Assembly may not enact law which federal or Tennessee Constitution prohibits).

As explained below, the State's plenary authority over its militia precludes locat governmental entities and private persons from
organizing militias. Constitutional restraints do not inhibit the State's authority. But the governor's authority o call the State's
militia into service is constrained by constitutional limitations.

Article E, Section 8 of the U.S. Constitution and State Militias
1. Article 1, Section 8 of the U.S. Constitution gives Congress the power to provide for “the common defense and the general

welfare of the United States.” U.S. Const. art. {, § 8, cl. 1. Further, Congress has the power to raise and support armies, provide
and maintain a navy, and organize and calk forth “the militia.” See id. cls, 12, 13, 15, 16.
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According to founding-era sources, “*the Militia comprised all males physically capable of acting in concert for the common
defense.” District of Columbia v. Heller, 554 U.S. 570, 595 (2008) (quoting United States v. Miller, 307 U.5. 174, 179 (1939)).
Accord Andrews v. State, 50 Tenn, 165, 178, 183 (1870) (recognizing thal citizens make up the yeomanry of the fand and the
body of the militia, which is the natural defense of a free country against sudden foreign invasion, domestic insurrection, and
domestic usurpations of power by rulers). More specifically,

the common understanding {of a militia] is ... “a body of armed citizens trained to military duty, who may be called out in certain
cases, but may not be kept on service like standing armies, in time of peace.” That is the case as to the active militia of this State.
The men comprising it come from the body of the militia, and when not engaged at stated periods in drilling and other exercises,
they return to their usual avocations, as is usual with militia, and are subject to call when the public exigencies demand it.

Perpich v. Department of Defense, 496 U.S. 334, 348 (1990) (quoting Dunne v. People, 94 TH. 120 (1879)).

In other words, “[ijn a militia, the character of the labourer, artificer, or tradesman, predominates over that of the soldier: in a
standing army, that of the soldier predominates over every other character; and in this disfinction seems to consist the essential
difference between those two different species of military force.” Unired States v, Miller, 307 11.8. 174, 179 (1939) (citation
and internal quotation marks omitted).

*4 The preservation of the militia in Article I, Section 8 was part of an important compromise of two conflicting themes that
developed at the Constitutional Convention:

On the one hand, there was a widespread fear that a national standing Army posed an intolerable threat
to individual liberty and to the sovereignty of the separate States, while, on the other hand, there was a
recognition of the danger of relying on inadequately trained soldiers as the primary means of providing for
the common defense.

Perpich, 496 1.5, at 340 (footnotes omitted).

The Framers reconciled these competing concerns by establishing a standing army while protecting the existence of militias
in Article I, Section 8, 3 See id.

The Framers also provided for a balance of power over the militia between the federal government and the States. Through

two clauses, commonly described as the Militia Clauses,* Article I, Section 8 grants power to Congress over the Militia, while
reserving certain power to the States. The first clause authorizes Congress “[t}o provide for calling forth militia to execute the
faws of the Union, suppress insarrections and repel invasions.” U.S, Const. art. 1, § 8, ¢l. 15. The second clause authorizes
Congress:

To provide for organizing, arming, and disciplining the militia, and for governing such part of them as may
be employed in the service of the United States, reserving to the states respectively the appointment of the
officers, and the authority of training the militiz according to the discipline prescribed by Congress.

Id ol 6.
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Congress first exercised its power under the Militia Clauses when it passed the National Militia Act in 1792. 14 U.S. Att'y
Gen. Op. 490, 493, 1874 WL 4105, at *3 (Nov. 11, 1874); see Heller, 554 U.S. at 596. The Act commanded that every able-
bodied male citizen between the ages of 18 and 45 enroll in the militia and equip himself with appropriate weaponry. Militia
Act of 1792, ch. 33, | Stat. 271, Consistent with the Militia Clauses, the Act did not create a militia, it merely “organized” the
existing militia, and left it to the States to frain the militia according to the discipline prescribed by Congress. See Heller, 554
U.S. at 596; Houston, 18 U.S, at 13-15,

While the National Militia Act of 1792 stood until 1901, the Act had been a failure, 3 See Perpich, 496 U.S. at 341. In its place,
Congress enacted the Dick Act which divided the class of able-bodied male citizens between 18 and 45 years of age into an
“organized militia” to be known as the National Guard of the several States, and the remainder of which was described as the
“reserve militia,” and which later statutes have termed the “unorganized militia,” /d. at 342. This Act marked the beginning
of a serics of Acts over the next thirty years that “federalize[d}” the National Guard and produced our modern-day National
Guard system, See id. at 342-45,

*5 The federalization of the National Guard resulted in “two overlapping but distinct organizations ... - the National Guard of
the various States and the National Guard of the United States.” Id. ai 345 (internal quotation marks omitted). All persons who
enlist in a state National Guard unit simultanecusly enlist in the National Guard of the United States. /d. Under this system,
state guardsmen are both members of the “organized militia” and a reserve compoenent of the armed forces of the United States.

See id. at 337 n.1, 345-46, 347 n. 19; 10 U.S.C. § 246. % When a member of the Guard is ordered to active duty in the federal
service, he or she is thereby relieved of his or her status in the state Guard for the entire period of federal service. Perpich, 496
U.S. at 346, Upon being relieved from active federal service, the individual reverts to National Guard status. /d. at 348,

Important here, courts examining the newly created National Guard System consistently and early on agreed that the National
Guard remained “militia” when not in federal service. See United States ex rel. Gillett v. Dern, 74 F.2d 485, 487 (D.C. Cir.
1934): Oregon-Washington R.R. & Navigation Co. v. U.S., 60 Ct. Cl. 458, 465 (Ct. CL. 1925); Alabama Great 8. RR. Co. v
United States, 49 Ct. Cl. 522, 531 {Ct. CL. 1914}, Bianco v. Austin, 197 N.Y.8. 328, 330 (N.Y. App. Div. Ist Dept, 1922); Stafe
v. Johnson, 202 N.W, 191, 194 (Wis. 1925). Particularly instructive is the rationale set forth in Alubama Great S. RR. Co. v.
United States, wherein the court found that the National Guard was militia when not in federal service, as opposed to “troops™
Whether militia be defined as “the body of soldiers in a State, enrolied for discipline but not engaged in actual service except
in emergencies as distinguished from regular troops or a standing army,” Black's Law Dict., or as “a body of men enrolled and
drilled according to military law as an armed force, but not as regular soldiers,” Cent. Dict,, or more comprehensively “that
portion of the people who are capable of bearing arms, the arms-bearing population,” per Stone, I, in McCant's case, 39 Ala,,
112, or as “citizen soldiers,” as some described the militiamen, we think the description of the organized and reserved militia
given in [the Dick Act] of 1903 sufficiently meets the requirements of this case,

% Kk Kk

The word ‘troops' conveys to the mind the idea of an armed body of soldiers whose sole occupation is war or service, answering
to the Regular Army. The organization of the active militia of the State bears no likeness to such a body of men.

Alabama Great 8. RR., 49 Ct, Cl. at 531, 536,

More recently, the United States Supreme Court has confirmed that the National Guard remains militia when not in federal
service. See Perpich, 496 U.S. at 348; see also Marvland ex rel. Levin v, United States, 381 U.5. 41, 46 (1965), vacated on other
grounds, 382 U.S. 159 (1965) (*{t]he National Guard is the modern Militia reserved {o the States by Art. I, § 8 cls]. 15, 16 of

the Constitution”). Accordingly, members of the Tennessee National Guard 7 are part of the army only when called to active
federal duty. Other than those brief periods of federal service, its members “continue to satisfy the description of a militia,”
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Perpich, 496 U.S. at 348, Bredesen v. Rumsfeld, No. 3:05-0640, 2005 WL 2175175, at *7 (M.D. Tenn. Sept. 7, 2005) (“While
the National Guard can be called into federal service, it is a state militia when not called to active federal duty.”).

*6 Similarly, the Tennessee State Guard ¥ meets the description of a militia. The Tennessee State Guard is a ““defense force,” ?

which is authorized under federal law. See 32 U.S.C. § 109(c). Congress permitted the States to establish defense forces when

the National Guard was federalized so that a State could have a “separate militia of its own.” 10 Pevpich, 496 U.S, at 352.
These forces are like the National Guard and perform similar services, see generally Tenn. Code Ann. §§ 58-1-401 to -412,
but uniike Tennessee National Guard members, defense forces are statutorily exempt from being called into the armed forces,

see 32 US.C. § 109(). !!

In short, for the same reasons that the National Guard satisfies the description of a militia, the Tennessee State Guard meets
that description, The Tennessee State Guard is drawn from that portion of the people who are capable of beating arms, and
its members are enrolled and drilled according to military law as an armed force, but not as regular soldiers. See Alabama
Great S. RR., 49 Ct. Cl. at 531, ““[W]hen not engaged at stated periods in drilling and other exercises, they refurn to their usual
avocations, as is usual with militia, and are subject to call when the public exigencies demand it.” See Perpich, 496 U.S, al
348 {quoting Dunne, 94 111, at 120),

Accordingly, Tennessee constitutional provisions addressing militias apply to the Tennessee State Guard, as well as the

Tennessee National Guard, because both entities meet the description of militia as that term was used in founding-era sources. R

Calling the State Militia info Service

2, Tennessee Code Ann. § 58-1-301 authorizes the governor to call the militia into service when “public safety” requires it
“The governor, with the advice and consent of the general assembly, and pursuant to the laws of the United States, shall call the
militia, or any portion thereof, into active service at any time that public safety requires it; ....” Tenn. Code Ana, § 58-1-301.

Tennessee's Constitution, however, only permits the governor to call the State's militia into service under very limited
circumstances, Untike the broader federal constitutional provision that states that “Congress shall have Power ... to provide
for calling forth the militia to execute the laws of the Union, suppress insurrections and repel invasions,” U.S. Const. art. I,
§ 8, cl. 15, Tennessee's Constitution provides that “the Militia shall not be called into service except in case of rebellion or
invasion, and then only when the General Assembly shall declare, by law, that the public safety requires it,” Tenn. Const. arl.

II1, § 5 (emphasis added). 13

In short, only circumstances amounting to a rebeltion or invasion permit the governor to call out the militia, and even then,
the legislature must declare, by law, that the public safety requires if. Accordingly, past statutes that have granted authority to
the governor to call the militia into service beyond these narrow circumstances have been found unconstitutional. For instance,
the Tennessee Supreme Court perfunctorily found an Act that empowered the governor to call out the militia when he deems
it necessary, to suppress riots, insurrections, mobs, or breaches of the peace to be unconstitutional under article IIf, section 5.
See Green v. State, 83 Tenn, 708, 710-11 (1885). Similarly, a federal court held unconstitutional a later Act that permitted the
governor to assign the Tennessee National Guard to any duty in the execution of the laws of this State or to employ the Guard
in any locality not sufficiently protected by the civil authorities against invasion, rebellion, insurrection, riot, storm, flood, fire,
or other emergency or disaster. See Joyner v. Browning, 30 ESupp. 512, 515, 517 (W.D. Tenn. 1939).

*7 Current law authorizing the govemor to call the militia into service when “public safety™ requires it appears to suffer the

same infirmities as the Acts described above. H

Organization and Formation of Private Militias
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3. The Constitution of Tennessee prohibits a group of private citizens who are armed and trained for military service apart from
the regular armed forces from organizing into local or regional militias. Tennessee's Constitution commands “that in all cases
the military shall be kept in strict subordination to the civil authority,” Tenn. Const. art. 1, § 24, and to this end provides that
the governor is lo be commander-in-chief of the army, navy and militia of this State, id. art. [I, § 5.

The militia under the State's control through the State's regulatory scheme include not only the “organized militia,” such as the
Tennessee National Guard and the Tennessee State Guard, but also all able-bodied male citizens who are residents of this State

and are between 18 and 45 years old. See Tenn. Code Ann, § 58-1-104. I3 Further, the Tennessee Constitution makes it clear
that there are only certain circumstances in which the militia may be catled forth by the governor. See Tenn, Const. art. 11T, § 5.

The Tennessee Constitution and implementing statutes are in keeping with the federal Constitution, which specifically reserves
to the States “the authority of {raining the militia according to the discipline prescribed by Congress.” U.S. Const. Arl |,
§ 8, cl. 16, The United States Supreme Court has recognized that the practical effect of this constitutional provision is
that “[tJrained professionals, subject to the day-to-day control of the responsible civilian authorities, necessarily must make
comparative judgments on the merits of training, equipping, and controlling military forces with respect to their duties under the
Constitution.” Gilligan v. Morgan, 412 U.S. 1, 8 (1973). In other words, “[{Jhe complex, subtle, and professional decisions as
to the composition, training, equipping, and control of a military force are essentially professional military judgments, subject
always to civilian control of the Legislative and Executive Branches,” id. at 10; they are not decisions to be made by groups
of private citizens. See Presser v filinois, 116 U.S, 252, 267 (1836).

Significant here, the Presser Court's observation that the power to regulate the militia is conferred upon the federal and state
governments occurred as it upheld a state statute prohibiting private military organizations. Id. The Court declared:

The right voluntarily to associate together as a military company or organization, or to drill or parade
with arms, without, and independent of, an act of congress or law of the state authorizing the same is
not an atéribute of national citizenship. Military organization and military drilf and parade under arms are
subjects especially under the control of the government of every country. They cannot be claimed as a right
independent of law. Under our political system they are subject fo the regulation and control of the state
and federal governments ....

*8 Id.

The Court further reasoned that the exercise of this power was necessary to maintain “public peace, safety and good order. To
deny the power would be to deny the right of the state to disperse assemblages organized for sedition and treason, and the right
to suppress armed mobs bent on riot and rapine.” Jd. at 268.

Finally, the Presser Court found that State anti-militia faws “do not infringe the right of the people to keep and bear arms”

under the Second Amendment to the United States Constitution. ' /d. at 264-65. Siguificantly, that determination was recently
confirmed by the United Siates Supreme Court. See Heller, 554 U.S. at 621, In holding that the Second Amendment confers
an individual right fo possess a firearm and to use that firearm for traditionally lawful purposes, such as self-defense within the
home, id. at 595, 635, the Court specifically conveyed that its “individual rights interpretation” of the Second Amendment did
not conflict with its declaration in Presser that the Second Amendment does not prevent the prohibition of private paramilitary
organizations, id. at 621,

Accordingly, private groups have no authority to organize as militias or to engage in functions reserved to the statc militia.
The Tennessee Constitution vests the exclusive conirol of the organized and unorganized militia with the State. The Second
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Amendment does not displace that authority because the Second Amendment does not afford private paramilitary organizations
a constitutional right to train as a militia,

State Law Prohibiting Organization and Formation of Private Militias

4. Tennessee Code Ann. § 39-17-314 prohibits Tennessce residents from participating in paramilitary activitics that are taken in

furtherance of a ““civil disorder.” '’ Specifically, “[a] person commits an offense who assembles with one (1) or more persons
for the purpose of training or instructing in the use of, or practicing with, any technigque or means capable of causing propeity
damage, bodily injury or death with the intent to employ such training, instruction ot practice in the commission of a civil
disorder.” Tenn. Code Ann. § 39-17-314(b).

Moreover, paramilitary activities undertaken while wearing law enforcement or military-type attire could give rise to a violation
of Tennessee Code Ann, § 39-16-301, which addresses criminal impersonation. Under this statute, “a person commils criminal
impersonation who, with intent to injure or defraud another person pretends to be an officer or employee of the government.” Jd.
§ 39-16-301(a)(3). Additionally, “[a] person commits criminal impersonation who pretends to be a law enforcement officer for
the purpose of: (1) Engaging in an activity that is ordinarily and customarily an activity established by law as a law enforcement
activity; and (2) Causing another to believe that the person is a law enforcement officer.” Id. § 39-16-301(b).

*9 It is likewise an offense for a person to falsely represent to another, by conduct or dress, that such person is a member of
the armed forces of the United States, id. § 58-1-119, or to improperly use or display military decorations, medals, or badges,
id. § 58-1-118.

Additionally, any number of provisions of Tennessee's Criminal Code could apply depending on the circumstances in which
paramilitary activities are undertaken. See, e.g., id. § 39-16-1307(a} (offense to carry a firearm with the intent fo go armed) (as
amended by 2021 Tenn. Pub. Acts, ch. 108 to “constitutional carry” as signed by Gov. on Apr. 8 and effective July 1, 2021);
§8 39-17-1311(a), (b)(1)(C) (making it an offense to possess or carry certain weapons with the intent to go armed in designated
public areas).

Organization and Formation of Militias by Local Governmental Entities

6. Local governments may not coordinate or partner with a militia for civil defense. As explained in Opinion 3, the Constitution
of Tennessee prohibits private individuals from organizing into local or regional militias; thus, a local government may not
coordinate or partner with such a militia,

Moreover, local governments may not organize their own militias because they lack the authority to do so. While the General
Assembly has conferred wide-ranging emergency management powers upon political subdivisions, see id. § 58-2-110, and it
has authorized the chief administrative officer of metropolitan governments and certain municipalities to issue certain orders
following the proclamation of a civil emergency, see id. § 38-9-104, neither of these statutes authorizes local governments to
organize a militia for civil defense. It is well established that counties and municipalities have only those powers expressly
granted by, or necessarily implied, from statutes. City of Lebanon v. Baird, 756 S, W.2d 236, 241 (Tenn. 1988); Bavless v. Knox
City., 199 Tenn, 268, 281, 286 S.W.2d 579, 585 (1956). Thus, in order for a local government to organize ils own militia,
there must be a positive grant of authority to do so. See Southern Constructors, Inc. v. Loudon Cuty. Bd. of Ednc., 58 5.W.3d
706, 717 (Tenn. 2001), Neither Tennessee Code Ann, § 58-2-116 nor Tennessee Code Ann. § 38-9-104 contains the requisite
positive grant of authority.

Furthermore, none of the broad powers bestowed upon focal governments under these statutes, such as the power to appoint
personnel and volunieer workers under Tennessee Code Ann, § 58-2-110 or the power to issue orders under Tennessec Code
Am. § 38-9-104 “as are necessary for the protection of life and property,” may be construed fo authorize local governments
to organize militias because the Tennessee Constitution and implementing statutes vest exclusive control of the militia with the
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State. A construction which places one statute in conflict with another is to be avoided. Cronin v. Howe, 906 S W.2d 910, 912
(Tenn. 1995), Accordingly, specific statutory provisions control over conflicting general provisions. drnwine v. Union Caiy.
Bd. of Educ., 120 §.W.3d 804, 809 (Tenn. 2003). “*{W]here the mind of the legislature has turned to the details of a subject
and they have acted upon it, a statute treating the subject in a general manner should not be considered as intended to affect the
more particular provision.” Id. (quoting Woedroof'v. City of Nashvifle, {83 Tenn. 483, 192 8.W.2d 1013, 1015 (1946)). 7., 8.,
and 9, Since (a) the Tennessee Constitution prohibits private individuals from organizing into local or regional militias, (b) a
local government may not coordinate or partner with such a militia, and (c) local governments lack authority to organize their
own militias, Questions 7, 8, and 9 are moot and do not warrant analysis.

*10 Herbert H, Slatery 111
Attorney General and Reporter
Andrée Sophia Blumstein
Solicitor General
Laura T. Kidwell
Assistant Solicitor General

™~

Tenn, Const. art. 11, § 5 {1796); Tenn. Const. art. [11, § 5 (1834); Tenn, Const. art, I1L, § 5 (1870).
Tenn, Const. art, X1, § 24 (1796); Tenn. Const. art, 1, § 24 (1834); Tenn. Const. art. 1, § 24 (1870).

The existence of mililias is also protected in the Second Amendment to the United States Constitution. See Ailler, 307
U.S. at 178. This constitutional provision is discussed later int this Opinion.

See Perpich, 496 U.S. at 337 n. 3.

See Frederick Bernays Wiener, The Militia Clause of the Constitution, 54 Harv. L. Rev. 181, 187 (Dec. 1940) (explaining
that the basic fallacy of the Act was that it imposed a duty on everyone, with the result this duty was discharged by
no one).

10 U.8.C. § 246 provides:

(1) The militia of the United States consists of all able-bodied males at least 17 years of age and, except as provided in
section 313 of title 32, under 45 years of age who are, or who have made a declaration of intention to becoine, citizens
of the United States and of female citizens of the United States who are members of the National Guard.

(b} The classes of the militia are
(1) the organized militia, which consists of the National Guard and the Naval Militia; and

(2) the unorganized militia, which consists of the members of the mititia who are not members of the National Guard
or the Naval Militia.

See Tenn, Code Ann. § 58-1-104(b); see generally Tean, Code Ann. §§ 58-1-104 to 58-1-235.
See Tenn, Code Ann. § 58-1-104(b); see generally Tenn, Code Ann, §§ 58-1-401 to -412,

See Tenn. Code Ann. § 58-1-401.
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i2

13

15

Defense forces are “unorganized militia” under 10 U.S.C. § 246(b). See note 6, supra.

The Perpich Court observed that while it is true that defense forces may not be called into the armed forces, they could
be subject to domestic national militia duty under 10 U.S.C. §§ 33133 [now codified at 10 UL.8.C. §§ 251-253), which
distinguishes the “militia” from the “armed forces” and appears (o subject all portions of the “militia” - organized or not
- to call if needed for the purposes specified in the Militia Clauses. Perpich, 496 U.S. at 352 n. 25,

The conclusion that the Tennessee National Guard and Tennessee State Guard are militia comports with another
observation of the Perpich Court: Several federal constitutional provisions commit matters of foreign policy and military
affairs to the exclusive control of the Unites States, See Perpich, 496 U.S. at 353, For instance, Arlicle I, Section 10, cl,
3 of the U.S. Constitution forbids the States to keep troops in time of peace without the consent of Congress. See id. at
353 n. 26; Miller, 307 U.S. at 178-79 (the militia that States were expected 1o maintain and train stands in contrast to
the troops that they were forbidden to keep without the consent of Congress).

This provision did not appear in article I1T, section 5 of Tennessee's Constitution until Tennessee adopled the Constitution
of 1870. The provision's inclusion in the 1870 Constitution appears to be in response to Governor Brownlow's abuse
of power in calling the militia into service. See Lewis L. Laska, A Legal and Constitutional History of Tennessee,
1772-1972, Mem. St. U. L. Rev. 563, 638 {1976).

Similarly suspect is Tenn. Code Ani. § 58-1-106, which provides:

(a) The governor shall have the power, in case of invasicn, disaster, insurrection, tiol, atiack, or combination to oppose
the enforcement of the law by force and violence, or imminent danger thereof, or other grave emergency, 1o order into
the active service of the state, for such period, to such extent and in such manner as the governor may deem necessary,
all or any part of the national guard or the Tennessee state guard, but, in accordance with the constifution, may not call
the militia inte service except in case of rebellion or invasion, and then only when the general assembly shall declare
by law that the public safety requires it.

¥ koK

(c) As an alternative and cumulative procedure, upon the request of the governing body of a city or county, and its
representation, by resolution duly and regularly adopted, that there is a breakdown of law and order, a gricvous breach of
the peace, a riot, resistance {o process of this state, or disaster, or imminent danger thereof, the governor may order into
the active service of the state, for such period, to such extent and in such manner as the governor may deem necessary,
all, or any part of, the national guard, or the Tennessee state guard.

While the statsle incorporates the constitutional command of article i, section 5, some of the slatute's subslantive
provisions with respect to calling the Tennessee National Guard and the Tennessee State Guard into service do not
comport with that command, e.g,, allowing the govemor to call forth these entitics as he “may deem necessary,”
permitting these entities to be cailed info service for “disaster.”

Tenn. Code Ann. § 58-1-104 provides:

(a) The military forces of the state, in conformity with the Constitution of Tennessee, shall be divided into three (3)
parts, as follows: the army, the navy and the militia.

(b) The army shall be composed of an army national guard and an air national guard, which forces, together with an
inactive national goard, when such is authorized by the laws of the United States and regulations issued pursuant thereto,
shall comprise the Tennessee national guard; and the Tennessee state guard, whenever such a state force shall be duly
organized, and its reserve.

{c) The navy shall consist of such naval or sea forces as may be duly organized,

WESTLAW © 2025 Thomsan Reuters. No claim (o original 1.5, Government Works. 10
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{d) The militia shall consist of all able-bodied male citizens who are residents of this state and between eighteen (18)
and forty-five (45) years of age and who are not members of the army or navy as hereinabove defined, and who may
not otherwise be exempted by the laws of this state or the United States.

The Second Amendment provides: “A well regulated Militia, being necessary to the security of a free State, the right of
the people to keep and bear Arms, shall not be infringed.” Similarly, article I, section 24 of the Tennessee Constitulion
provides “{t]hat the sure and certain defense of a free people is a well regulated militia ...” and article I, section 26
provides “[t]hat the citizens of this State have right to keep and to bear arms for their common defense. ...” The Tennessee
Supreme Court has observed that “the same rights, and for similar reasons, were being provided for and profected in both
the Federal and State Constitutions.” Andrews, 50 Tenn, at 177, see Apmette v. Stafe, 21 Tenn. 154, 157 (1840) (explaining
that arlicle 1, section 26 of the Tennessee Constitution was adopted with the same goals as the Second Amendment).

““Civil disorder’ means any public disturbance involving acts of violence by an assemblage of two (2) or mote persons
which acts cause an immediate danger of or result in damage or injury to the property or person of any other individual.”
Tenn. Code Ann. § 39-17-3t4(a)(1).

Tenn, Op. Atty. Gen. No, 21-05 (Tenn.A.G.}, 2021 WL 1930645

End of Document € 2025 Thomson Reuters, No claim to original ELS, Governmat Works.
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STATE OF TENNESSEE
OFFICE OF THE ATTORNEY GENERAL

January 19, 2024
Opinion No. 24-001 (revised)

Constitutionality of Proposed Legislation Limiting the Release of Tennessee National Guard
into Active-Duty Combat

Question

Is House Bill 1609 of the 113" Tennessee General Assembly, 2" Session (2024)
constitutional?

Opinion

House Bill 1609 is constifutionally suspect under the Supremacy Clause of the United
States Constifution.

ANALYSIS

House Bill 1609 provides that

[tlhe Tennessee national guard or a member of the national guard must not be
released from military service of this state into “active duty combat™! unless the
United States congress has passed an “official declaration of war”? or has taken an
official action pursuant to the United States Constitution, Article I, § 8, Clause 15,
to explicitly call forth the Tennessee national guard or a member of the national
guard for the enumerated purposes of executing the laws of the union, repelling an

invasion, or suppressing an insurrection.

But House Bill 1609 expressly “does not limit or prohibit the governor from consenting to
the deployment of a Tennessee national guard member under [Title 32 of the United States Code]”
for “defense support of civil authority missions within the United States and United States
territories.”

For the reasons set forth below, House Bill 1609 is vulnerable to a legal challenge under
the Supremacy Clause of the U.S. Constitution,

! House Bili 1609 defines “active duty combat” as “performing the following services in the active federal military
service of the United States; (A) Participation in armed conflict; (B) Performance of a hazardous service refating to
an armed conflict in a foreign state; or (C) Performance of a duty through an instrumentality of war.”

2 House Bill 1609 defines an “official declaration of war™ as “an official declaration of war made by the Unites States
congress pursuant to the United States Constitution, Article I, § 8, Clause 11.”



The Supremacy Clause gives Congress the power to preempt state law. It provides that the
U.S. “Constitution, and the laws of the United States which shall be made in pursuance thereof . .
. shall be the supreme law of the land.” U.S. Const,, art. VI, cl. 2. Since the U.S. Constitution and
the laws made by Congress are “supreme” throughout the country, state law may be preempted by
federal law when a conflict exists between federal and state law. Lorillard Tobacco Co. v. Reilly,
533 U.S. 525, 541 (2001); Gade v. National Solid Wastes Management Ass’n, 505 U.S. 88, 98
(1992); LeTellier v. LeTellier, 40 S.W.3d 490, 497 (Tenn. 2001). Such conflict preemption arises
when compliance with both federal law and state law is impossible or when state law presents an
obstacle to the accomplishment of the full purposes and objectives of Congress. Fidelity Fed. Sav.
and Loan Ass'n v. de la Cuesta, 458 U.S. 141, 153 (1982); Swift v. Campbell, 159 S.W.3d 565,
577 (Tenn. Ct. App. 2004) (citing Gade, 505 U.S. at 98).

The Constitution vests Congress with extensive power over the armed forces of this county.
See U.S. Const., art. 1, § 8, cls. 1, 11-16. Congress has the power to “provide for the common
defense,” id. cl. 1, “declare war,” id. cl. 11, “raise and support armies,” id. cl. 12, “make rules for
the government and regulation of the land and naval forces,” id. cl. 14, and “make all laws which
shall be necessary and proper for carrying into execution the foregoing powers,” id. cl. 18.

Congress also has the power

[tlo provide for calling forth militia to execute the laws of the Union, suppress
insurrections and repel invasions; [and]

[t]o provide for organizing, arming, and disciplining the militia, and for governing
such part of them as may be employed in the service of the United States, reserving
to the states respectively the appointment of the officers, and the authority of
training the militia according to the discipline prescribed by congress.

Id. cls. 15-16 (often referred to as the “Militia Clauses™).

The “modern militia reserved to the States by Art. I, § 8 cl[s]. 15, 16 of the Constitution”
18 “[t]he National Guard.” Maryland ex rel. Levin v. United States, 381 U.S. 41, 46 (1965), vacated
on other grounds, 382 U.S. 159 (1965).> As the Supreme Court has explained, a series of Acts
produced our current National Guard system which consists of “two overlapping but distinct
organizations . . . —the National Guard of the various states and the National Guard of the United
States.” Perpich v. Department of Defense, 496 U.S. 334, 345 (1990) (internal quotation marks
omitted). All persons who enlist in a state National Guard uvnit simultaneously enlist in the
National Guard of the United States. /d. Under this system, state guardsmen are both members
of (1) the “organized militia” for federal-law purposes and (2) a reserve component of the armed
forces of the United States. /d. at 337 n. 1, 345-46, 347 n. 19; 10 U.S.C. § 246. When a member
of the Guard is ordered to active duty in the federal service, he or she is thereby relieved of his or
her status in the state Guard for the entire period of federal service. Perpich, 496 U.S. at 346.

3 The Supreme Court’s decision in Maryland ex rel. Levin v. United States confirms that the National Guard qualifies
as the militia for purposes of federal law under the Militia Clauses in the U.S. Constitution. Neither Maryland nor
this opinion expresses a view on whether the National Guard serves as “the Militia” under Article 111, § 5 of the
Tennessee Constitution,




Upon being relieved from active federal service, the individual reverts to National Guard status.
Id. at 348.

Significant here, the Supreme Court has held that the Militia Clauses do not constrain the
powers of Congress “to provide for the common Defence,” to “raise and support Armies,” to
“make Rules for the Government and Regulation of the land and naval Forces,” or to enact such
laws as “shall be necessary and proper” for executing those powers. Perpich, 496 U.S. at 349
{quoting Selective Draft Law Cases, 245 U.S. 366, 375, 377, 381-84 (1918)); see Cox v. Wood,
247 U.S. 3, 6 (1918) (power to raise armies is “not qualified or restricted by the provisions of the
militia clause”). The power to call forth the militia for the three enumerated purposes of
“execuf[ing] the laws of the Union, suppress[ing] insurrections, and repelfling] invasions” in
Clause 15 merely “supplement[s]” the broader power to raise armies and provide for the common
defense; it does not limit those powers. Perpich, 496 U.S. at 350.* And Clause 16 “enhances”
federal power by authorizing Congress to provide for “organizing, arming and disciplining the
Militia” and “governing such part of the militia as may be employed in the service of the United
States.” Id. While “the Authority of training the Militia” is reserved to the States respectively, the
States are, in turn, required to exercise that training authority “according to the discipline
prescribed by Congress.” Id.

In sum, the Supreme Court’s interpretation of the Militia Clauses “recognizes the
supremacy of federal power in the area of military affairs.” Id. at 351. Accordingly, state law is
preempted when it conflicts with federal legisiation enacted by Congress in conformance with its
power over the country’s armed forces. See Houston v. Moore, 18 U.S. 1, 8-9 (1820} (recognizing
the right of control of the militia by the respective States and their right to legislate regarding the
militia as concurrent with Congress, within constitutional limitations, with the right of the State
yielding to the superior right of Congress acting within said limitations).

House Bill 1609 conflicts with—and is therefore preempted by-——federal legislation that
authorizes active reserve duty for the National Guard without the consent of the governor of the
State concerned “[i]n time of war or of national emergency declared by Congress, or when
otherwise authorized by law.” 10 U.S.C. § 12301(a) (emphasis added).’

House Bill 1609 allows the Tennessee National Guard to be released from military service
of this State into “active duty combat” in only two instances: (1) when Congress has “passed an
official declaration of war” pursuant to Article I, Section 8, Clause 11 of the U.S. Constitution or
(2) when Congress has taken an official action pursuant to Article I, Section 8, Clause 15 of the

4 Citing Selective Draft Law Cases, 245 U.S. at 382-89, and Cox, 247 U.S. at 6, the Court observed that members of
the Guard who fought in France during World War I were not engaged in any of the three specified purposes in Clause
15; nevertheless, membership in the militia did not exempt them from a valid order to perform federal service, whether
that service took the form of combat duty or training for such duty. Perpich, 496 U.S. at 349-50 & n. 20.

5 While subsections (b} and (d) of 10 U.S.C. § 12301 do require the consent of the governor in the circumstances
addressed in those subsections, the governor’s ability to withhold consent is significantly constrained because
subsection (f) states: “The consent of a Governor described in subsections (b) and (d) may not be withheld (in whole
or in part) with regard to active duly ouiside the United States, its territories, and its possessions, because of any
objection to the location, purpose, type, or schedule of such active duty.”




U.S. Constitution to explicitly call forth the Tennessee national guard or a member of the national
guard for one of the three enumerated purposes in that clause.

But under federal law, Congress has the power to call up the National Guard in more than
just these two instances. As explained above, Congress’s power to call forth the National Guard
for any of three purposes in Article I, Section 8, Clause 15 is merely a “supplementfary]” power.
Perpich, 496 U.S. at 350. Clause 15 does not constrain the “broader [congressional] power to raise
armies and provide for the common defense.” Id. Thus, House Bill 1609 would effectively
prohibit the release of the Tennessee National Guard into “active duty combat” when Congress
summoned the Guard for one of these broader purposes unless Congress “passed an official
declaration of war” pursuant to Article 1, Section 8, Clause 11.

This proposed state prohibition is constitutionally problematic. It would conflict with
federal law and would thus be subject to conflict preemption under the Supremacy Clause. To
begin with, the meaning of “war” in Article I, Section 8, Clause 11 is unsettled. While scholars
have debated its meaning and offered varying definitions,® the term has not been defined by the
Supreme Court. Thus, there is no assurance that the three services described in the definition of
“active duty combat” in House Bill 16097 would always rise to the level of “war.” See Proposed
Deployment of United States Armed Forces into Bosnia, 19 Op. Off. Legal Counsel 327, 333
{1995) (opining that deployment of approximately 20,000 ground troops to enforce a peace
agreement in Bosnia and Herzegovina was not a “war,” even though the deployment involved
some “risk that the United States [would] incur and (and inflict) casualties™); Deployment of United
States Armed Forces into Haiti, 18 Op. Off. Legal Counsel 173, 174 n, 1, 178-79 & n, 10 (1994)
(opining that planned deployment of up to 20,000 United States troops to Haiti to oust military
leaders and reinstall Haiti’s legitimate government was not a “war”). In these instances, i.e., when
the services described in the definition of “active duty combat” would not be viewed as rising to
the level of “war,” withholding the release of the Tennessee National Guard because Congress has
not “passed an official declaration of war” would not be permissible.

And even when the services described in the definition of “active duty combat” in House
Bill 1609 constitute engagements in “war” or are otherwise determined to constitute ones involving
military force, requiring Congress to “pass[] an official declaration of war” before the Tennessee
National Guard could be released would contravene federal law. “From the Administration of
President John Adams to the present,” Congress has recognized the president’s role as
Commander-in-Chief of the military® and passed legislation authorizing the use of military force
by the president without a formal declaration of war. Bryce G. Poole, The Constitutionality of
Targeted Killing, 34 Regent U. L. Rev. 69, 79 (2021-2022) (collecting examples).

§ See, e.g., Michael D. Ramsey, Textualism and War Powers, 69 U. Chi. L. Rev. 1543, 1610-11 (Fall 2002); Zheyao
Li, War Powers for the Fourth Generation: Constitutional Interpretation in the Age of Asymmetric Warfare, 7T Geo.
1. L. & Pub. Pol'y 373, 381-84 (Winter 2009); Jake Novack, Exploring Fxecutive War Power: The Rise and Reign of
the Presidentialist Interpretation, 53 Cal. W. L. Rev. 247, 262-64 (Spring 2017).

7 See note 1, supra.

& See U.S. Const,, art. 1], § 2, ¢l. 1.




Currently, the “War Powers Resolution,” 50 U.S.C. §§ 1541-1550, authorizes the president
to use military force prior to a formal a declaration of war by Congress—or without a formal
declaration of war by Congress when the president obtains congressional authorization for use of
military force. Specifically, the War Powers Resolution requires the president to inform Congress
within 48 hours of committing armed forces to military action, see 50 U.S.C. § 1543(a), and
prohibits armed forces from remaining in action more than 60 days, subject to a 30-day withdrawal

period, unless Congress has “declared war or has enacted a specific authorization for use of
military force,” id, § 1544(b).

The War Powers Resolution was employed, for instance, when President George W. Bush
sought and received two congressional resolutions authorizing the use of force following the events
of September 11, 2001. Senate Joint Resolution 23 empowered the President “to use all necessary
and appropriate force against those nations, organizations, or persons he determines planned,
authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001,” see
Pub. L. No. 107-40, 115 Stat, 224, 50 U.S.C, § 1541 note, and House Joint Resolution 114
empowered the President “to use the Armed Forces of the United States as he determines to be
necessary and appropriate” to “defend the national security of the United States against the
continuing threat posed by Iraq” and “enforce all relevant United Nations Security Council
resolutions regarding Iraq,” see Pub. L. No. 107-243, 116 Stat. 1498, 50 U.S.C. § 1541 note. In
short, President Bush was authorized by law to use military force without a declaration of war by
Congress.

In sum, while the constitutionality of the War Powers Resolution has been questioned, it
remains controlling federal law.? Accordingly, House Bill 1609’s requirement that Congress must
“pass[] an official declaration of war” before the Tennessee National Guard can be released from
military service of this State into “active duty combat” conflicts with federal law. Under the War
Powers Resolution, Congress may authorize the president to use military force without a
declaration of war, and even when Congress may decide to make a declaration of war, the War
Powers Resolution allows the president to use military force before any such declaration is made.

JONATHAN SKRMETTI
Attorney General and Reporter

J. MATTHEW RICE
Solicitor General

LAURA T. KIDWELL
Assistant Solicitor General

? See William J. Rich, 3 Modemn Constitutional Law §38:33 (3" ed. 2023); Stephen L. Carter, The Constitutionality
of the War Powers Resolution, 70 Va. L. Rev. 101 (Feb. 1984); Gregory V. Momjian, Justiciability as « Canon of
Avoidance and a Normative Good in War Powers Litigation, 38 J.L. & Pol. 1 (Winter 2023).
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Constitutionality of Proposed Legislation Limiting the Release of Tennessee National Guard
into Active-Duty Combat

Question

Is House Bill 1609 of the 113" Tennessee General Assembly, 2™ Session (2024)
constitutional?

Opinion

House Bill 1609 is constitutionally suspect under the Supremacy Clause of the United
States Constitution.

ANALYSIS

House Bill 1609 provides that

[tihe Tennessee national guard or a member of the national guard must not be
released from military service of this state into “active duty combat”! unless the
United States congress has passed an “official declaration of war™ or has taken an
official action pursuant to the United States Constitution, Article 1, § 8, Clause 15,
to explicitly call forth the Tennessee national guard or a member of the national
guard for the enumerated purposes of executing the laws of the union, repelling an
invasion, or suppressing an insurrection.

But House Bill 1609 expressly “does not limit or prohibit the governor from consenting to
the deployment of a Tennessee national guard member under [Title 32 of the United States Code}”
for “defense support of civil authority missions within the United States and United States
territories.”

For the reasons set forth below, House Bill 1609 is vulnerable to a legal challenge under
the Supremacy Clause of the U.S. Constitution.

! House Bill 1609 defines “active duty combat” as “performing the following services in the active federal military
service of the United States: (A) Participation in armed conflict; (B) Performance of a hazardous service relating to
an armed conflict in a foreign state; or (C) Performance of a duty through an instrumentality of war.”

! House Bill 1609 defines an *‘official declaration of war” as “an official declaration of war made by the Unites States
congress pursuant to the United States Constitution, Article I, § 8, Clauge 11"




The Supremacy Clause gives Congress the power to preempt state law. It provides that the
U.S. “Constitution, and the laws of the United States which shall be made in pursuance thereof . .
. shall be the supreme law of the land.” U.S. Const., art. VI, ¢l. 2. Since the U.S. Constitution and
the laws made by Congress are “supreme” throughout the country, state law may be preempted by
federal law when a conflict exists between federal and state law. Lorillard Tobacco Co. v. Reilly,
533 U.S. 525, 541 (2001); Gade v. National Solid Wastes Management Ass'n, 505 U.S. 88, 98
(1992); LeTellier v. LeTellier, 40 S.W.3d 490, 497 (Tenn. 2001). Such conflict preemption arises
when compliance with both federal law and state law 1s impossible or when state law presents an
obstacle to the accomplishment of the full purposes and objectives of Congress. Fidelity Fed. Sav.
and Loan Ass’n v, de la Cuesta, 458 U.S. 141, 153 (1982); Swift v, Campbell, 159 S.W.3d 565,
577 (Tenn. Ct. App. 2004) (citing Gade, 505 U.S. at 98).

The Constitution vests Congress with extensive power over the armed forces of this county.
See U.S. Const., art. I, § 8, cls. 1, 11-16. Congress has the power to “provide for the common
defense,” id. cl. 1, “declare war,” id. ¢l. 11, “raise and support armies,” id. cl. 12, “make rules for
the government and regulation of the land and naval forces,” id. cl. 14, and “make all laws which
shall be necessary and proper for carrying into execution the foregoing powers,” id. cl. 18.

Congress also has the power

[tlo provide for calling forth militia to execute the laws of the Union, suppress
insurrections and repel invasions; [and]

[tio provide for organizing, arming, and disciplining the mlitia, and for governing
such part of them as may be employed in the service of the United States, reserving
to the states respectively the appointmnent of the officers, and the authority of
training the militia according to the discipline prescribed by congress.

Id. cls. 15-16 (often referred to as the “Militia Clauses™).

The “modern militia reserved to the States by Art. 1, § 8 cl{s]. 15, 16 of the Constitution”
is “[tThe National Guard.” Maryland ex rel. Levin v. United States, 381U 8. 41, 46 (1965), vacated
on other grounds, 382 U.S. 159 (1965). As the Supreme Court has explained, a sertes of Acts
produced our current National Guard system which consists of “two overlapping but distinct
organizations . . . —the National Guard of the various states and the National Guard of the United
States.” Perpich v. Department of Defense, 496 U.5. 334, 345 (1990) (internal quotation marks
omitted). All persons who enlist in a state National Guard unit simultaneously enlist in the
National Guard of the United States. Jd. Under this system, state guardsmen are both members
of the “organized militia” and a reserve component of the armed forces of the United States. /d.
at337n.1,345-46,347n.19; 10 U.S.C. § 246. 3 When a member of the Guard is ordered to active
duty in the federal service, he or she is thereby relieved of his or her status in the state Guard for
the entire period of federal service. Perpich, 496 U.S. at 346. Upon being relieved from active
federal service, the individual reverts to National Guard status. Id. at 348.

? The Tennessee State Guard is a separate and independent entity that also constitutes a “militia” for constitutional
purposes, albeit one subject to differeat command structure and legal regime. Tenn. Op. Atty. Gen. No.21-05 at 6

(May 6, 2021), 2021 WL 1930605 (citing Tenn. Code Ann. 58-1-402); see also Perpich, 496 U.S. at 352; Yount v.
Tennessee, 774 SW.2d 919, 920 1.2 (Tenn. 1989).




Significant here, the Supreme Court has held that the Militia Clauses do not constrain the
powers of Congress “to provide for the common Defence,” to “raise and support Armies,” to
“make Rules for the Government and Regulation of the land and naval Forces,” or to enact such
laws as “shall be necessary and proper” for executing those powers. Perpich, 496 U.S. at 349
(quoting Selective Draft Law Cases, 245 U.S. 366, 375, 377, 381-84 (1918)); see Cox v. Wood,
247 U.S. 3, 6 (1918) (power to raise armies is “not qualified or restricted by the provisions of the
militia clause”). The power to call forth the militia for the three enumerated purposes of
“execut{ing] the laws of the Union, suppress{ing] insurrections, and repel{ling] invasions” in
Clause 15 merely “supplement{s]” the broader power to raise armies and provide for the common
defense; it does not limit those powers. Perpich, 496 U.S._ at 350 And Clause 16 “enhances”
federal power by authorizing Congress to provide for “organizing, arming and disciplining the
Militia” and “governing such part of the militia as may be employed in the service of the United
States.” Jd. While “ihe Authority of training the Militia” is reserved to the States respectively, the
States are, in turn, required to exercise that training authority “according to the discipline
prescribed by Congress.” Id.

In sum, the Supreme Court’s inferpretation of the Militia Clauses “recognizes the
supremacy of federal power in the area of military affairs.” Id. at 351. Accordingly, state law 15
preempted when it conflicts with federal legislation enacted by Congress in conformance with its
power over the country’s armed forces. See Houston v, Moore, 18 U.S. 1, 8-9 (1820) (recognizing
the right of control of the militia by the respective States and their right to legislate regarding the
militia as concurrent with Congress, within constitutional limitations, with the right of the State
yielding to the superior right of Congress acting within said limitations).

House Bill 1609 conflicts with—and is therefore preempted by—federal legislation that
authorizes active reserve duty for the National Guard without the consent of the governor of the
State concerned “[ijn time of war or of national emergency declared by Congress, or when
otherwise authorized by law.” 10 U.S.C. § 12301{a) (emphasis added).’

House Bill 1609 allows the Tennessee National Guard to be released from military service
of this Stafe into “active duty combat” in only two instances: (1) when Congress has “passed an
official declaration of war” pursuant to Article I, Section 8, Clause 11 of the U.S. Constitution or
(2) when Congress has taken an official action pursuant to Article I, Section 8, Clause 15 of the
U.S. Constitution to explicitly call forth the Tennessee national guard or a member of the national
guard for one of the three enumerated purposes in that clause.

4 Citing Selective Draft Law Cases, 245 U.S. at 382-89, and Cox, 247 U.S. at 6, the Court observed that members of
the Guard who fought in France during World War I were not engaged in any of the three specifted purposes in Clause
15; nevertheless, membership in the mulitia did not exempt them from a valid order to perform federal service, whether
that service took the form of combat duty or training for such duty. Perpich, 496 U.S. at 345-50 & n, 20.

¥ While subsections (b) and (d) of 10 U.S.C. § 12301 do require the consent of the povernor in the circumstances
addressed in those subsections, the govemor’s ability to withhold consent is significantly constrained because
subsection (f) states: “The consent of a Governor described in subsections (b) and (d) may not be withheld (in whole
or in part) with regard to active duty outside the United States, its territories, and its possessions, because of any
objection to the location, purpose, type, or schedule of such active duty.”




But under federal law, Congress has the power to call up the National Guard in more than
just these two instances. As explained above, Congress’s power to call forth the National Guard
for any of three purposes in Article I, Section 8, Clause 15 is merely a “supplement[ary]” power.
Perpich, 496 U.S. at 350. Clause 15 does not constrain the “broader [congressional} power to raise
armies and provide for the common defense.” Id. Thus, House Bill 1609 would effectively
prohibit the release of the Tennessee National Guard into “active duty combat” when Congress
summoned the Guard for one of these broader purposes unless Congress “passed an official
declaration of war” pursuant to Article I, Section 8, Clause 11.

This proposed state prohibition is constitutionally problematic. It would conflict with
federal law and would thus be subject to conflict preemption under the Supremacy Clanse. To
begin with, the meaning of “war” in Article I, Section 8, Clause 11 is unsettied. While scholars
have debated its meaning and offered varying definitions,® the term has not been defined by the
Supreme Court, Thus, there is no assorance that the three services described in the definition of
“active duty combat” in House Bill 1609’ would always rise to the level of “war.” See Proposed
Deployment of United States Armed Forces inte Bosnia, 19 Op. Off. Legal Counsel 327, 333
(1995) (opining that deployment of approximately 20,000 ground troops to enforce a peace
agreement in Bosnia and Herzegovina was not a “war,” even though the deployment involved
some “risk that the United States {would] incur and (and inflict) casualties™); Deployment of United
States Armed Forces into Haiti, 18 Op. Off. Legal Counse] 173, 174 n. 1, 178-79 & n. 10 (1994)
(opining that planned deployment of up to 20,000 United States troops to Haiti to oust military
leaders and reinstall Haiti’s legitimate government was not a “war”). In these instances, i.e., when
the services described in the definition of “active duty combat” would not be viewed as rising to
the level of “war,” withholding the release of the Tennessee National Guard because Congress has
not “passed an official declaration of war” would not be permissible.

And even when the services described in the definition of “active duty combat” in House
Bill 1609 constitute engagements in “war” or are otherwise determined to constitute ones involving
military force, requiring Congress to “pass[] an official declaration of war” before the Tennessee
National Guard could be released would contravene federal law. “From the Administration of
President John Adams to the present” Congress has recognized the president’s role as
Commander-in-Chief of the military® and passed legislation authorizing the use of military force
by the president without a formal declaration of war. Bryce G. Poole, The Constitutionality of
Targeted Killing, 34 Regent U. L. Rev. 69, 79 (2021-2022) (collecting examples).

Currently, the “War Powers Resolution,” 50 U.8.C. §§ 1541-1550, authorizes the president
to use military force prior to a formal a declaration of war by Congress-—or without a formal

¢ See, a.g, Michael D. Ramsey, Textualism and War Powers, 69 U. Chi. L. Rev. 1543, 1610-11 (Fall 2002); Zheyao
Li, War Powers jor the Fourth Generatton: Constitutional Interpratation in the Age of Asymmetric Warfare, 7 Geo.
I L. & Pub. Pol'y 373, 381-84 (Winter 2009); Jake Novack, Exploring Executive War Power: The Rise and Reign of
the Presidentialist terpretation, 53 Cal. W. L. Rev. 247, 262-64 (Spring 2017).

” See note 1, supra.

$See U.S. Const, act. 11, § 2, cl. 1.




declaration of war by Congress when the president obtains congressional authorization for use of
military force. Specifically, the War Powers Resolution requires the president te inform Congress
within 48 hours of committing armed forces to military action, see 50 U.S.C. § 1543(a), and
prohibits armed forces from remaining in action more than 60 days, subject to a 30-day withdrawal
period, unless Congress has “declared war or has enacted a specific authorization for use of
military force,” id. § 1544(b).

The War Powers Resolution was employed, for instance, when President George W. Bush
sought and received two congressional resolutions authorizing the use of force following the events
of September 11, 20601. Senate Joint Resolufion 23 empowered the President “to use all necessary
and appropriate force against those nations, organizations, or persons he defermines planned,
authorized, committed, or atded the terrorist attacks that occurred on September 11, 2001," see
Pub. L. No. 107-40, 115 Stat. 224, 50 U.S.C. § 1541 note, and House Joint Resolution 114
empowered the President “to use the Armed Forces of the United States as he determines to be
necessary and appropriate” to “defend the national security of the United States against the
continuing threat posed by Iraq” and “enforce all relevant United Nations Security Council
resolutions regarding Iraq,” see Pub. L. No. 107-243, 116 Stat. 1498, 50 U.S.C. § 1541 note. In
short, President Bush was authorized by law to use military force without a declaration of war by
Congress.

In sum, while the constitutionality of the War Powers Resolution has been questioned, it
remains controlling federal law.” Accordingly, House Bill 1609°s requirement that Congress must
“pass{] an official declaration of war” before the Tennessee National Guard can be released from
military service of this State into “active duty combat” conflicts with federal law. Under the War
Powers Resolution, Congress may authorize the president to use military force without a
declaration of war, and even when Congress may decide to make a declaration of war, the War
Powers Resolution allows the president to use military force before any such declaration is made.

JONATHAN SKRMETTI
Attorney General and Reporter

ANDREE SOPHIA BLUMSTEIN
Solicitor General

LAURA T. KIDWELL
Assistant Solicitor General

¥ See Wiltiam J. Rich, 3 Modem Constitutional Law §38:33 (3" ed. 2023); Stephen L. Carter, The Constitutionality
of the War Powers Resolution, 70 Va. L. Rev. 101 (Feb. 1984), Gregory V. Momjian, Justiciability as a Canon of
Avoidance and a Normative Good in WWar Powers Litigation, 38 J.L. & Pol. 1 (Winter 2023).
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? West's Tennessee Code Annotated
i Title 8. Public Officers and Employees
Chapler 6. Attorney General and Reporter--Legal Department
Part 2. Reports and Opinions

T.C. A. § 8-6-205
§ 8-6-205. Attorney general opinions; printing; obsolete opinions; number published

Currentitess

{a) The attorney general and reporter shall cause to be printed and bound, in a form deemed appropriate, official opinions of
that office. Opinions shall be printed annually.

{b) The attorney general and reporter is authorized to examine all such past opinions and omit from the publication any opinion
which has, as a result of a holding by a court of competent jurisdiction, or by a change in the law by the general assembly,
become obsolete or no longer of authoritative value,

(¢} Such opinions, as prepared under the above authority, shall be published in such quantity as the atiorney general and reporter
determines necessary to supply such publications to all state colleges and universities, the library and archives for interchange,
members of the general assembly upon request and the various state departments and agencies, all of which will be furnished
without cost, and a sufficient number to be sold fo the public generally at a price to include necessary costs above the actual
cost of publication.

Credits
1881 Acts, c. 4, § 5.

Formerly Shannon's Code, § 5766; 1932 Code, § 9964; § 8-615.

T.C. A. § 8-6-205, TN ST § 8-6-205

Current with effective legislation through the 2025 First Regular Session of the 114th Tennessce General Assembly. Some
sections may be more current; see credits for details. Pursuant to §§ 1-1-110, {-1-111, and 1-2-114, the Tennessee Code
Commission certifies the final, official version of the Tennessee Code and, until then, may make editorial changes to the statules,
References to the updates made by the most recent legislative session should be to the Pubtic Chapter and not 1o the T.C.A.
until final revisions have been made to the text, numbering, and hierarchical headings on Westlaw to conform to the official
text. Unless legislatively provided, section name lines are prepared by the publisher.
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West's Tennessee Code Annotated
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Chapter 6. Attorney General and Reporter--Legal Department
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T.C. A. § 8-6-109
§ 8-6-109. Duties

Curreniness

{a) The attorney general and reporter has and shall exercise all duties vested in the office by the Constitution of Tennessee and
all duties and authority pertaining to the office of the attorney general and reporter under the statutory faw. The attorney general
and reporter is authorized fo utilize and refer to the common law in cases in which the state is a party.

(b) In addition to the duties described in subsection (a), the attorney general and reporter, or assistants acting at the attorney
general and reporter's discretion, has the following duties:

(1) The trial and direction of all civil litigated matters and administrative proceedings in which the state or any officer,
department, agency, board, commission or instrumentality of the state may be interested;

(2) To attend to all business of the state, both civil and criminal in the court of appeals, the court of criminal appeals and the
supreme court;

(3) To attend to all legal business connected with the management of the stale treasury, or debts due and owing to the state,
or debts and liabilities claimed against the treasury of the state, or suits brought against the comptroller of the treasury before
any court where such litigation may be pending;

(4) To attend to any other legal duty which the comptrolier of the treasury and the state treasurer may require the attorney general
and reporter or such assistants to perform, connecied with the state treasury;

(5) To give the governor, sccretary of state, state treasurer, comptroller of the treasury, members of the general assembly and
other state officials, when called upon, any legal advice required in the discharge of their official dulies;

(6) To give the governor, secretary of state, state treasurer, comptroller of the treasury, members of the general assembly and
other state officials, when called upon, written legal opinions on all matters submitted by them in the discharge of their official
duties. Written opinions issued pursuant hereto shall be made available for public inspection. It is the legislative intent that
when a request for a written legal opinion is from a member of the general assembly and concerns pending legislation, such
request shall be replied to as expeditiously as possible;
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(7) To report the decisions of the court of appeals, the court of criminal appeals and the supreme court of Tennessee in the
manner prescribed by law;

(8) To examine and certify all bills of cost in the appellate courts of the state in which the state of Tennessee is interested before
they are ordered to be paid by the state;

(9} To defend the constitutionality and validity of ail legislation of statewide applicability, except as provided in subdivision
(b)(10), cnacted by the general assembly, except in those instances where ihe attorney general and reporter is of the opinion
that such legislation is not constitutional, in which event the altomey general and reporter shall so certify to the speaker of each
house of the general assembly;

(10) To exercise discretion to defend the constitutionality and validity of all private acts and general laws of local application
enacted by the general assembly and of administrative rules or regulations of this state. However, a sufficient adversary
relationship must exist before the discretion not to defend the constitutionality of all legislation of local application may be
exercised. If such discretion not to defend is exercised, such decision shafl be certified to the speaker of each house of the
peneral assembly, in the same manner as provided in subdivision (b){(9);

(11) To notify the director of the fiscal review committee of any lawsuit filed in state or federal court, in which the state is a
named party and the attorney general and reporter or assistants are representing the state, which contains as part of the pleadings
an allegation which would raise an issue;

(A) Of insufficient funding of a law as enacted or amended, including any regulation authorized by such act; or

(B) That the implementation by a department, agency, or governmental entity of a faw as enacted or amended, including any
regulation authorized by such act, was accomplished in a manner which resulted in insufficient funding; which lawsuit, if
adjudicated in the plaintiff's favor, would result in a mandated increase in state expenditures;

(12) To confer with the speaker of each house of the general assembly upon notification by the director of the fiscal review
committee under § 3-7-109;

(13) To defend local education agencies and/or their present or past superintendents, board members, teachers, or
nonprofessional staff members, hereinafter referred to as employees, upon the formal request in writing of any such employee
in any case involving a claim of injury or damage alleged to have been proximately caused by acls or omissions of such
employees within their scope of employment with the local education agency in detecting, managing or removing ashestos from
any building or structure owned or controlled by the local education agency when the local education agency has complied
with the United States environmental protection agency regulations relative to asbestos in schools. In the event that the attorney
general and reporter determines that the best interest of the state or employee requires private counsel, the employee shall be
notified, and shall have the right to file for reimbursement of defense cost in accordance with chapter 42 of this title in the
same manncr as state employees;
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§ 8-6-109, Duties, TN ST § B-6-109

(14) To bring suit upon behalf of the state, local government units or local education agencies to recover public funds from
entities financed by the funds and their directors or officers when the funds through the improper actions of the directors or
officers have been used for unauthorized purposes, misapplied or misappropriated; and

(15) To attend to any other duty which may devolve upon, or be imposed upon, the attorney general and reporter by law.

(¢) Notwithstanding § 8-6-106 to the contrary, in all cases in which the attomney general and reporter has certified to the speaker of
each house of the general assembly the decision not to defend the constitutionality and validity of any law pursuant to subsection
(b), the speakers, acting jointly, may employ legal counsel to defend the constitutionality of such law. Such counsel shall be
paid such compensation for their services as the speakers may deem just; the same to be paid out of any money in the state
treasury not otherwise appropriated, upon the certification of the speakers to the commissioner of finance and administration.

(d) The attorney general and reportet, ot assistants acting at the attorney general and reporter's discretion, shall notify the director
of the office of legal services or the director's designee and the director of the fiscal review committee of any lawsuit filed in
state or federal court, in which the state is a named party and the attorney general and reporter or assistants are representing the
state, and in which the adjudication could result in a significant increase in state expenditures, in a decision on a policy issue
which may result in a significant increase in state expenditures, or in a decision which may affect the bond rating of the state.

(e) Notwithstanding § 8-6-106, or other law to the contrary, in all cases within subsection (d), the speaker of the senate and the
speaker of the house of representatives, acting jointly, may employ legal counsel to advise them; provided, that the attomey
general and reporter shall remain the state's sole representative in federal and state court proceedings. Such counsel shall be
paid such compensation for services rendered as the speakers may approve and such compensation shall be paid out of any
money in the state treasury not otherwise appropriated, upon the certification of the speakers to the commissioner of finance
and administration,

Credits

1835-1836 Acts,c. 51, § 1; 1870-1871 Acts, . 3, § 1; 1871 Acts, ¢, 99, § 2; 1977 Pub.Acts, c. 149, §§ 2 to 4; 1978 Pub.Acts, .
890, § 3; 1979 Pub.Acts, c. 422, § 2; 1981 Pub.Acts, ¢. 287, § 1; 1982 Pub.Acts, ¢. 602, § 1; 1986 Pub.Acts, c. 728, § 2; 1986
Pub.Acts, ¢. 772, § 2; 2006 Pub.Acts, ¢. 923, § 5, eff. June 20, 2006.

Formerly 1858 Code, § 3952; Shannon's Code, § 5756; meod. 1932 Code, § 9956; § 8-609.

T.C. A. § 8-6-109, TN ST § 8-6-109

Current with effective legislation through the 2025 First Regular Session of the 114th Tennessee General Assembly. Some
sections may be more current; see credits for details. Pursuant to §§ 1-1-110, {-1-111, and 1-2-[14, the Tennessee Code
Commission certifies the final, official version of the Tennessee Code and, until then, may make editorial changes to the statutes.
References to the updates made by the most recent legislative session should be to the Public Chapter and not to the T.C.A,
until final revisions have been made to the text, numbering, and hierarchical headings on Westlaw to conform to the official
text. Unless legislatively provided, section name lines are prepared by the publisher.
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TN Const. Art. 1,8 24

§ 24. Militia

Carreniness

That the sure and certain defense of a free people, is a well regulated militia; and, as standing armies in time of peace are
dangerous to freedom, they ought to be avoided as far as the circumstances and safety of the community will admit; and that
in all cases the military shall be kept in strict subordination to the civil authority,

Const. Art. 1, § 24, TN CONST Ant. 1, § 24

Current with laws from the 2022 Second Regular Sess, of the 112(h Tennessee General Assembly. Pursuant to §§ 1-1-110,
[-1-111, and 1-2-114, the Tennessee Code Commission certifies the final, official version of the Tennessee Code and. until
then, may make editorial changes to the statules. References to the updates made by the most recent legislative session shoukl
be to the Public Chapter and not to the T.C.A. until final revisions have been made to the fext, numbering, and hierarchical
headings on Westlaw to conform to the official text. Unless legislatively provided, section name lines are prepared by the
publisher,
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§ 25. Martial law, TN CONST Art. 1, § 25

[West's Tennessee Code Amnotated
|Constitution of the State of Tennessee
‘Article L Declaration of Rights (Refs & Anmos) o _ §

‘TN Const. Art. 1, § 25

§ 25. Martial law

Cairentitess

That no citizen of this State, except such as are employed in the army of the United States, or militia in actual service, shall
be subjected to punishiment under the martial or military law. That martial law, in the sense of the unrestricted power of
military officers, or others, to dispose of the persons, liberties or property of the citizen, is inconsistent with the principles of
free government, and is not confided to any departiment of the government of this State.

Const, Art. 1, § 25, TN CONST Art. I, § 25

Current with laws from the 2022 Second Regular Sess. of the 112th Tennessee General Assembly. Pursuant to §§ 1-1-110.
I-1-111, and 1-2-114, the Tennessee Code Commission certifies the final, official version of the Tennessee Code and. until
then, may make editorial changes to the statutes. References fo the updates made by the most recent legislative session should
be to the Public Chapter and not to the T.C.A. until final revisions have been made to the text, numbering, and hierarchical
headings on Westlaw to conform to the official text. Unless legislatively provided, section name lines are prepared by the
publisher.
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§ 5. Commander-in-chief; calling of militia, TN CONST Art. 3,§ 58

West's Tennessee Code Annotated
|Cungtitution of the State of Tennessee
{Article I11. Executive Department

TN Const, Art. 3,85

§ 5. Commander-in-chief; calling of militia

Carrentness

He shall be commander-in-chief of the Army and Navy of this State, and of the Militia, except when they shall be called into
the service of the United States: But the Militia shall not be called into service except in case of rebellion or invasion. and
ther: only when the General Assembly shall declare, by law, that the public safety requires it.

Const, Ar, 3, § 5, TN CONST Arl. 3, § 5

Cwrrent with laws from the 2022 Second Regular Sess. of the |12th Tennessee General Assembly. Pursuant to §§ 1-1-110,
I-1-111, and 1-2-1 14, the Tennessee Code Commission certifies the final, official version of the Tennessee Code and, until
then, may make editorial changes to the statutes. Relerences to the updales made by the most recent legiskative session should
be to the Public Chapter and not to the T.C.A. until final revisions have been made to the text, numbering, and hierarchical
headings on Westlaw to conform to the official text. Unless legislatively provided, section name lines are prepared by the
publisher.
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§ 16. Bill of rights declared inviolate, TN CONST Art. 11, § 16

| West's Tennessee Code Annotated _ ;
iConstitution of the State of Tennessee
Article XT, Miscellaneous Provisions

TN Const. Art, 11, § 16

§ 16. Bill of rights declared inviolate

Curreniness

The declaration of rights hereto prefixed is declared to be a part of the Constitution of this Slate, and shall never be violated
on any pretence whatever, And to guard against transgression of the high powers we have delegated, we declare that
everything in the bill of rights contained, is excepted out of the General powers of governinent, and shall forever remain
inviolate.

Const. Art. 11, § 16, TN CONST Art. 11, § 16

Current with laws from the 2022 Second Regular Sess. of the [ [2th Tennessee General Assembly. Pursuant to §§ 1-1-110,
[-1-111, and 1-2-114, the Tennessee Code Commission certifies the final, official version of the Tennessee Code and, until
then, may make editorial changes to the statutes. References to the updates made by the most recent legislative session should
be to the Public Chapter and not to the T.C.A. until final revisions have been made to the text, numbering, and hierarchical
headings on Westlaw to conform to the official text. Unless legislatively provided, section name lines are prepared by the
publisher.
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