1C

11

12

13

14

1t

1€

17

18

18

2C

21

22

23

24

25

26

Case3:15-cr-00126-WHA Document253 Filed09/08/15 Pagel of 30

NELSON, MULLINS, RILEY & SCARBOROUGH, LLP

SOLOMON L. WISENBERG, ESQ.

DC Bar No. 464867

101 Constitution Avenue, N.W., Suite 900
Washington, D.C. 20001
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No. 15-CR-0126-WHA
DEFENDANT MICHAEL ROSE’S
MOTION TO DISMISS BASED ON
OUTRAGEOUS GOVERNMENT
CONDUCT

VS.

MICHAEL ROSE, et al.,

Date: October 13, 2015
Time: 2:00 p.m.
Court: Hon. William Alsup

Defendants.
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TO: UNITED STATES OF AMERICA, PLAINTIFF; AND MELINDA HAAG,
UNITED STATES ATTORNEY; AND WILSON LEUNG AND
DAMALI TAYLOR, ASSISTANT UNITED STATES ATTORNEYS, AD
TO THE CLERK OF THE ABOVE-ENTITLED COURT
PLEASE TAKE NOTICE that on the date and time sdtahove, or as soon as therej
as the matter may be heard, Defendant Michael Rgsand through undersigned counsel,

bring the following Motion to Dismiss Based on Gageous Government Conduct in

courtroom of the Honorable William H. Alsup, Unit&tates District Judge.

Defendant Rose’s motion to dismiss seeks dismafstile Superseding Indictment, wi

prejudice, due to the outrageous conduct of theffaJnited States of America.

DATED: September 8, 2015.
Respectfully submitted,

/sl
SOLOMON L. WISENBERG, ESQ.
DC Bar No. 464867
101 Constitution Avenue, N.W., Suite 900
Washington, D.C. 20001
Telephone: 202.689.2922
Attorney for Defendants (Pro Héce)
Michael Rose
PML Clubs, Inc.
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POINTS AND AUTHORITIES

INTRODUCTION

Michael Rose was a 41 year old United States citizégh a business, a family, and
unblemished record. In early 2012, Government agdetiberately created an alleged mq
laundering scheme and improperly enticed Mr. Ras@in it, in order to steal his valua
properties. They did this despite Mr. Rose’s examplrecord. They did this despite
reluctance to join their venture or use his prapsrin connection with it. And they did this W
a sophisticated callousness that shocks the comgci®ut the Government did not stop th
After obtaining a sealed Indictment in February 20Government agents manufactured a

drug transaction in March 2015, days before seguairsuperseding Indictment, and urged

an

ney

ble

his

th

ere.

fake

Mr.

Rose to assist the transaction, for the sole perpbé®btaining a 10 year mandatory minimium

conviction. Incredibly, Government agents took tkiep in the face of Mr. Rose’s repe
indications, over a three year period, that he e@nb part of any drug deals. The Governm
conduct is more than shocking and more than outtagyeThe Superseding Indictment aga
Mr. Rose must be dismissed, lest the Court allosvjthlicial system to be sullied through
Government’s misdeeds.

The United States Court of Appeals for the Ninthc@it has repeatedly stressed that
outrageous for Government agents to “engineerfd]direct[ ] a criminal enterprise from stan
finish.” United States v. William$47 F.3d 1187, 1199th Cir. 2008). Yet that is exactly w
happened here. The Ninth Circuit also teaches ithet outrageous for the Governmen
“generat[e]...new crimes merely for the sake of pgr&sxriminal charges.'United States

Emmert 829 F.2d 805, 812 (9th Cir. 1987). Again, indisjilly, that happened here.

MOTION TO DISMISS BASED ON OUTRAGEOUS
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ated

ent’s

hinst

the

itis

t to

hat

[ tO

=




1C

11

12

13

14

1t

1€

17

18

18

2C

21

22

23

24

25

26

Case3:15-cr-00126-WHA Document253 Filed09/08/15 Page7 of 30

Since it is not clear from the Superseding Indictmeve note for the Court that in
matter before it there were never any actual largtiéunds handled by Mike Rose or any
else. There were likewise never any real drugseal drug deals. Quite literally, from star
finish, all of the alleged criminal activities weB®vernment creatiorts.

FACTUAL BACKGROUND

l. The “racketeering enterprise.”

A. Introduction of Michael Rose to UCE-4252’s enteprise.

the

one

[ to

The government's primary undercover agent in tageavas UCE-4252. UCE-4252 first

heard of Michael Rose, a businessman in the My#dach, South Carolina area, in a pl
conversation with Vladimir Handl on January 21, 20During that conversation, Mr. Ha
mentioned, “another thing, one of my friends whaewrobably around 10 clubs from like g
clubs to dance clubs in the North Carolina, Sou#tnolina, Virginia, and Georgia area. H
putting together a club . . . at one of the hotsgsits, Myrtle Beach, and [was] looking for a j
investor.” (January 21, 2012 5:18:07 p.m. Recordatg00:01:04-00:01:23.) UCE-44
explained to Mr. Handl that his clients were nderasted in investmentdd() However, aftq
Mr. Handl identified his friend Mike Rose as thermw of “eight Gold Clubs in the Southe
region,” UCE-4252 became instantly interestedjrsgatGold Clubs are his clubs? ‘Cause th
clubs are all over the country . . . Wowl!ld( at 00:05:13-00:05:55.) At no point in

conversation did Mr. Handl indicate in any manriat tMr. Rose wanted to launder funds, K
anything about illegal activities, knew anything EX8252’s clients, or wanted to participat
any illegal activities. $ee generallyanuary 21, 2012 05:18:07 p.m. Recording.) On Jgi2&

2012, UCE-4252 placed a call to Mr. Scalise, whsm ahentioned Mr. Rose as another pots

! By making this motion to dismiss based on outragegovernment conduct, Mr. Rose doe:
intend to admit any of the charges or allegatiayerest him.
MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
No. 15-CR-0126-WHA 2
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object of their enterprise. (January 25, 2012 B8%.m. Recording.) Mr. Scalise told U(
4252 that they could arrange a meeting with Mr.eRdd.) UCE-4252 discussed Mr. Rose a
with Mr. Handl and/or with Mr. Scalise in two moplone calls and one email in the next t
weeks. SeeJanuary 31, 2012 5:42:06 p.m. Recording at 00:0Z&bruary 4, 2012 2:25:
p.m. Recording at 00:04:25.)

UCE-4252’s first communication with Mr. Rose toolage in Charlotte, North Caroli
on February 10, 2012, and was secretly recordedhbyGovernment. (February 10, 2
Recording at 00:00:59-00:01:25.) Mr. Handl and Mcalise were also present at the mee
(Id.) Mr. Rose stated that he did not “know anythingeotthan a little bit” about UCE-425
proposal, and wanted UCE 4254 to “lay it out fon{h” (Id. at 01:03:36-01:03:40; 01:05:]

1:05:44.) UCE-4252 mentioned a client who wantelhtmder funds through one or more of

Rose’s clubs in order to hide proceeds form a hagtky proceedingld. at 01:03:50-01:06:4%.

Mr. Rose expressly stated that he would not wanimcany of the client's money through on

his existing clubs, generally discussed various swvdlgat the client's goals could

accomplished, and noted that such conduct woulthigély illegal.” (Id. at 01:12:05-01:17:0%.

There was no agreement by Mr. Rose at any poinhgluhis meeting to join in UCE-425]
proposed venture to run funds through Mr. Roselb<l

B. Government encouragement of Mr. Scalise and MrHandl to involve Mr.
Rose in the enterprise.

UCE-4252 did not talk to Mr. Rose again—over thend) via email, or in person—
the next two-and-a-half months. There is virtualdyevidence that Mr. Rose definitively agr
during this interval to join UCE-4252’s proposechitge. The Government has not specifig
charged that Mr. Rose joined any conspiracy dutiegtwo and one-half month interval betw

the first and second meetings. However, there \weveral exchanges via telephone and ¢

MOTION TO DISMISS BASED ON OUTRAGEOUS
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between UCE-4252 and Handl and/or Scalise in whichRose’s possible participation, and
details of such participation, were considered. sEhexchanges occurred on several dat
February, March, and April of 2012, and, as ouditelow, show a relentless effort on U
4252's part to enlist Mr. Rose and his clubs ingbeernment’s manufactured scheme.

On February 16, 2012, a mere six days after UCE242®meeting with Mr. Rose, UC
4252 explained that he did not discuss “pineapplascocaine, at the February 10 meetin
Charlotte because, “when you guys didn’t bringatlwdidn’t know if you wanted to bring it

in front of Mike or what so | didn’'t say anything(February 16, 2012 09:46:41 p.m. Recor

at 00:04:30-00:04:38N1r. Scalise responded, “[e]xactly. That's why. Yol that on the head.

(Id. at 00:04:39-00:04:45.) Mr. Scalise made it vemaclthat Mr. Rose wanted nothing tq
with “pineapples.” [d.)

The next day, on February 17, 2012, UCE-4252 in&ativlr. Handl and Mr. Scalise t
his client would need to move $50,000.00 per wéesugh a business. (February 17, 2012
p.m. Recording at 00:22:55-00:23:59.) Mr. Hand| dd Scalise stated several times during
call that they were willing and able to handle tilsatm on their own, without Mr. Ros
involvement. See id.at 00:23:00; 00:33:20.) Every time they did sowbweer, UCE-425
steered the conversation back to Mr. Rose andiisc

Scalise: ... We can do that ourselves.

UCE-4252: Well, | mean the thing is . . . if iB® a week you're talking about
200 in a month and so you got to have a placeltloiis credible
for that amount of cash coming in. And Mike’s gbe tadvantage
that he’s got all these clubs that he’s sayinglisady putting
about 50 a week in door.

Scalise: But we have a club here in North MyrtleaBh that we have our
hands on right now that is doing about 21 thoushetieen 15
and 20 a week at the door. It's a night club So.we’re doing 21
to 20 a week at the door. Just, and that's doimgwt, you know.
And that’s published, that's a fact. . . .

MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
No. 15-CR-0126-WHA 4
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UCE-4252: One of the things that is attractivéha reason why | can say guys
pay a little more because we’re getting the betgwice is, you
know, um they kind of understand strip clubs. Thagerstand the
cash can be really great and you know these kifddubs can
kind of turn around and having like you know eightis disposal
to be able to use at least on paper.

(Id. at 00:24:40-00:26:35Dater, Mr. Handl told UCE-4252,

Handl: .. .. If you guys want to move anothertRéusand a week, | can
set that up through another entity and set thatwihout a
problem. . . . [a]nd we’ll be basically the ownefghe club. We'll
operate it, we’ll oversee it. You know what | meali@’ll have an
operation team, but I'm going to have my handsarmoney so it
don't slip out somewhere.

Scalise: And we want at least 30. . . .

UCE-4252: ... So here’s one of the things tttzf I'll tell you is a selling
point in the way Mike comes across. It is a positelling point to
say that this is a guy, here’s a website, clubsBeaaumont,
Bedford, New Hampshire, Myrtle Beach, etc. He reklbks like a
successful strip club and night club owner, right?

Scalise: ... But then again, we can packageagigtretty, trust me.

UCE-4252: No, no, | understand. But you know wiies clients start asking
guestions and | start, you know, arguing with themexplaining to
them what the advantages are, this is one of timgghI'm just
telling you up front that any one club, you knowmkan, how
many nightclubs, how many restaurants, all thegsggshthey fail
all the time, shit like that.

(Id. at 00:33:22-00:35:20.) Mr. Handl also made it clét Mr. Rose would not risk involvi
his current successful businesses in UCE-4252"tuven(d. at 00:36:21-00:36:36.)

A taped conversation between UCE-4252 and Mr. HandFebruary 22, 2012 revg
that no agreement with Mr. Rose was even closeetngbreached and that Mr. Rose, de
UCE-4252’s best efforts, had taken no steps andisimm eagerness to consummate such g
After calling Mr. Handl and discussing other busseUCE-4252 steered the conversatiq
Mr. Rose:

UCE-4252: So now a couple of questions. Let'slwe as far as the Club XS

goes. Club XS is one where he wants, Mike’'s hopse leeking
for a 250 in investment but he might take 125 & tight?

MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
No. 15-CR-0126-WHA 5
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Handl: | will get, | don’t have a correct answer fou. I'll get with him. .

UCE-4252: ... Ifit's a pay as you go, does Miia/e a club that he would
prefer to use . . . does he want the Gold Club yntlé! Beach to be
the one to handle it or does he still prefer the BBib in
Columbia?

Handl: I’'m not sure. . . . His concern was he wod want to risk running
money through his clubs and risk his clubs you kmdvat | mean.

UCE-4252: No, no, | understood what he meant,yout still have to put one
club on the contract. Like he was talking about imgia marketing
contract we have to pick one club.

Handl: | think what he wants to do is possiblytde XS Club, which will
be a brand new club . . ..

UCE-4252: Okay, so, now the question is does beyall guys own XS or is
he managing it for someone else?

Handl: No, he doesn't own XS yet. He was lookih@assibly buying it
with another investor. You know, he kind of he catmeme, um,
you know, a few weeks back and says hey you kngwt Ithis,
awesome club, you know, so | got a bunch of othstsghat like
to kind of throw money around and buy clubs and kirsd of have
on the side. So I figured you know why not kinditfoduce this
to you guys?

UCE-4252: No, no, | understand that. He wouldgdses he have a date that he
thinks he’s going to close on XS or is he still wag to line up
investors?

Handl: He is still needing to line up investorstjhsecause he’s been busy .
. . as soon as that's done he’s ready to run te#any else.

(February 22, 2012 8:39:50 p.m. Recording at 0@3-:@0:13:20.) A few minutes later, UC

4252 stated that, to his “pineapple” clients, “@stablished good high-end strip club sou
real good . . . because they know that businest amel they know that's a good way

moneymakers for a deal. I'm not saying that thabcthe XS Club, is not going to work but

not even something that he owns yet so | guessiaslabout how he wants it to work.” UC

4252 suggested that Mr. Handl “speak to Mike leh,hiet me know what he has to say
whether we can work this out and if sounds good thtaink I'll go back. I'll firm it up probabl
with the pineapple client first and then we’ll wprabout the rest later.”ld. at 00:15:55

00:19:44.)

MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
No. 15-CR-0126-WHA 6
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In a taped conversation between UCE-4252, Mr. Sealnd Mr. Handl, on February
2012, Mr. Rose continued to have concerns aboueptiog UCE-4252’s proposal. T
conversation occurred two days after Mr. Scalisa in. Handl met with Mr. Rose. (Febru
27, 2012 Recording 00:00:24-00:00:30.) Mr. Scabsated that Mr. Rose “just doesn't,
know, the deal is he’s like when he looks at itshi&ke you know it's not like that much mor
that he made, you know, but I'm risking a lotld.(at 00:10:10-00:10:20.) Later that day, U
4254 acknowledged that “Mike was very concernedutipatting all of his clubs, you know,

risk.” (February 27, 2012 Recording at 00:02:5503005.)

27,
he
ary
you
ey
CE-

at

In a taped conversation on April 5, 2012, Mr. Haadked UCE-4252 whether Handl

should look for another club owner if Mr. Rose diok work out. (April 5, 2012 01:01:04 p
Recording at 00:13:41-00:14:08.) UCE-4252 asked INandl if Mr. Rose was interested
UCE-4252's scheme, to which Handl responded, “[T$hevhat I'm trying to figure out. Yd
know if he doesn’t want to do that, | mean, we godther club that's going to be opening u
April . . . .” (Id. at 00:14:08-00:14:43.) UCE-4252 reaffirmed the am@nce of including M
Rose for the enterprise to be successful, stabiag“t . . Mike’s got enough places that
enough money that it will all look good and provitie client with everything he needs.” (A
5, 2012 01:19:27 PM Recording at 00:00:53-00:0):UZE-4252 tried to confirm Mr. Ros
participation, asking, “[i]f Mike is on board witthat, that’s all I'm asking, if Mike’s on boa
we can probably still do this.” In response, Mralgae admitted, “[t]his is the deal—he ha
said yes or no.”I¢l. at 00:01:34-00:01:46.)

In a taped conversation on April 9, 2012, Mr. Smlsuggested to UCE-4252 that]

latter should hold a face to face meeting with Rlose, stating that “[i]t's always better fac

MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
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face, and he’s got questions too, you know.” (A@ijl 2012 03:17:29 p.m. Recording
00:10:13-00:10:18.)

In a taped conversation on April 10, 2012, Mr. Hacalled UCE-4252 to inform hi
that Mr. Rose had agreed to a second face-to-faseting. Mr. Handl told UCE-4252 ti
“whatever questions you have with Mike can be tatam of, maybe at lunchtime or so.” (A
10, 2012 09:29:02 PM Recording at 00:01:32-00:0):38

C. Government encouragement of Mr. Rose.

at

m

nat

pril

At the second in-person meeting on April 26, 2062Myrtle Beach, details abouf a

business arrangement were discussed among UCE-HR5Bandl, Mr. Scalise and Mr. Ro
(April 26, 2012 11:55:00 a.m. Recording.) As UCE22ffered details about the venture,
Rose expressed concerns about UCE-4252's proptsaesponse to Mr. Handl's statement
they would be moving “100,000 a week,” Mr. Rose wa&en aback, stating, “you didn't tell
that.” (d. at 01:06:38-01:07:10.) Later, Mr. Rose stated fthéh is, | mean, even with all tha

mean if the bank catches on to something, anytbougd happen.”Ifl. at 01:31:58-01:32:04

Mr.
that
me
t, |

5.)

Mr. Rose also expressed concern about being iméssiwith UCE-4252’s clients, who were

identified as Colombians, questioning “are thesgsggood guys, or are these guys prol
going to shoot somebody?t( at 01:13:36-01:13:43.) Additionally, Mr. Rose sagtgd that th
meetings could be done at hotels rather than atlbiss, but UCE-4252 said his clients wyq
not do that. Id. at 01:09:34-01:09:36.) At one point, UCE-4252 bacsk Mr. Handl and M
Scalise outside of Mr. Rose’s presence whetheRdse was actually on board or “if were t}
any concerns?” (April 26, 2012 9:25:00 p.m. Reaugdd1:38:07-01:38:12.) Mr. Handl repli

“[n]o, you are good. . . . Just let me know when yoe ready,” while Mr. Scalise responded

ably
e
puld
r.
nere
ed,

that

he “did not get to spend too much time with himd. (at 01:38:13-01:38:17.) UCE-4252 later

MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
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spoke with Mr. Rose privately and said “I don’t wgou to feel like you jumped on a train

you can’'t get off. I'm the guy who can stop thadimt” (Id. at 02:51:55-02:52:02.) Rq

responded, “[y]eah, if | want to be done with iwént to be done with it. That's fine.td{ af

02:52:03-02:52:05.)

In a May 8, 2012 text exchange with Mr. Handl, UZE52 tried to renegotiate Mir.

Rose’s commission from 12 to 10 percei@e€HANDL-ALL-302S 000298-302, attached
Exhibit C.) Handl replied that Rose would not desthnd forwarded a statement from R
“They are worried about trust and I'm worried abather stuff.” (d. at HANDL-ALL-

302S_000302.) According to the Superseding Indiotmélr. Rose conducted finang

transactions involving property said to be the peats of unlawful activity between June 7, 2

and December 31, 2014deSuperseding Indictment, Paragraph 12.) Duringithe period g
the alleged RICO and money laundering conspiradi3--4252 aggressively pressured
Rose and his associate to expand the charged mlanegering activity. When Mr. Rg
attempted to have the deals take place in hotehsa@ather than in his clubs, UCE-4252 told
that meeting in hotels is “what the cops do, and ¢lients are] just never, ever gonna do &
there.” (June 18, 2012 11:04:19 Recording at 00A.%:Mr. Rose stated that the company
already “bigger than what [they] thought they wgenna do” and declined to expand

enterprise geographicallyd( at 00:17:12.)

During the time period of the alleged RICO and mplaindering conspiracies, UC

4252 invested $200,000.00 of his purported cliefiteds in a nightclub that Mr. Rose ang

associate were operating in Las Vegas, Nevadanighclub quickly failed and Mr. Rose 4
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the associate were worried about losing that muohay of the purported client’'s funds in
investment venture. These worries were expressédrbRose and his associate to UCE-431
On February 24, 2015, a sealed Indictment wasmetliagainst Mr. Rose and seVv
Co-Defendants. Mr. Rose was charged with vario@dR&nd money laundering counts, but
not included in the Count 132 narcotics conspiraayich carries a minimum mandatory t{
year sentenceSgeDkt. Entry 201.)
Il. The “cocaine enterprise.”
On March 8, 2015, UCE-4252 invited Mr. Rose torechuin San Francisco. Well into
lunch, to Mr. Rose’s obvious surprise, UCE-4252infed Mr. Rose of a pending three

“pineapple” deal he was arranging for Mr. Handl. €252 advised Mr. Rose that he woul

an

p2.

eral

was

en-

the

kilo

H be

coming to Myrtle Beach, saying, “I'll tell you theason why but the--another quarter pounder

will be delivered tomorrow.” (March 8, 2015 1:261p.Recording at 00:30:17-00:32:25.)

Rose asked, “To Myrtle? Why is it going there?” U@E52 told Mr. Rose that Handl W

Mr.

vas

“branching out,” to which Mr. Rose responded inpsige, “He didn’t tell me about this .|. .

That's the other side . . . .Id)) Mr. Rose said, of HandlI’s planned involvement]Hft's crazy|.

.. I didn’t know they would go on their own and that.” (d. at 0037:22-00:37:32.) Mr. Rq
reiterated his oft-repeated desire to avoid suchkwelling UCE-4252 that “I'd be scared
death” to be involved in a drug transaction like tbne UCE-4252 was describindd.(a
01:01:30-01:01:32.) Mr. Rose sought confirmatioonir UCE-4252 that the Handl d
transaction would be separate from the purportdigatg of funds to Mr. Rose that UCE-43
had scheduled for the same weekend, asking, “Bistgonna be separate from anything e

UCE-4252 assured Mr. Rose, “No, of course, separdte at 01:05:48-01:05:58.)

2 Numerous discovery materials related to this pamty were not made available by
Government until August 25 and were not receivediyersigned counsel until September
MOTION TO DISMISS BASED ON OUTRAGEOUS
GOVERNMENT CONDUCT
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On March 17, 2015, Mr. Rose, Co-Defendant Davidl@esj and UCE-4252 met at UCE-

4252's urging. UCE-4252's request of Mr. Rose, tlays previously, to bring Mr. Gaither to

meeting had come as a surprise. (March 15, 2013568 p.m. Recording at 00:00:

the

PO-

00:01:47.) At the meeting, UCE-4252 asked Mr. Rbke could recommend a law enforcement

lookout for the cocaine transaction, and Mr. Rosationed Co-Defendant McGaha. (March 17,

2015 12:19 p.m. Recording at 00:49:40.) However, Rbrse confirmed that he was not going to

be involved in the drug transaction, asking, “thieeo thing is . . . I'm trying to figure out how| to

send it, because Vlad’'s going to be there . .t side, and the money sideld(at 00:53:23

UCE-4252 assuaged his concern by stating, “heh&ghing. The fact that you guys are in

same room when the 250 shows up, at that timealitseparate.”lfl.) Mr. Gaither subsequent

contacted Mr. McGaha.

On March 18, 2015, a Superseding Indictment was filgainst Mr. Rose and severa

defendants.§eeDkt. Entry 125.) The Superseding Indictment charggdRose with the Count

132 drug conspiracy, which carries a 10 year staguninimum punishment.

LEGAL STANDARD

Outrageous government conduct occurs when thengctiba government actor are

outrageous that due process principles would ategliar the government from invok

judicial processes to obtain a convictionUJhited States v. Black’33 F.3d 294, 302 (9th (i

2013) (quotingUnited States v. Russefl11l U.S. 423, 431-32 (1973)). In order for disraisd
an indictment or reversal of a conviction to be rappate, the conduct must be “so gro

shocking and so outrageous as to violate the walesense of justice” mandated by the

the

y

co-

‘'so

ng

r.

ssly

Due

Process Clause of the Fifth Amendméduited States v. Stinsp647 F.3d 1196, 1209 (9th Cir.

2011) (quotation omitted}ee also United States v. Gurglg83 F.3d 944, 950 {oCir. 2003).
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Outrageous government conduct is an objectivé tieat looks only to the Governmet
actions.Black at 306 n.9;United States v. McClelland2 F.3d 717, 721 n.1 (9th Cir. 194

United States v. S&55 F.2d 1350, 1353 (9th Cir. 1985). On the othmend, entrapment is

subjective defense that considers the defendangdigposition to commit the crim&lack at

306 n.9. As a result, the two arguments are sinfiler not coextensive; it is possible for
indictment to be dismissed due to the governmeaargluct in prosecuting the crime even if
defendant was predisposed to commit the crivheClellandat 721 n.1. Outrageous governn
conduct is a matter of law for the court, whereagapment is a factual defense for the |
United States v. McQuj612 F.2d 1193, 1196 (9th Cir. 1980).

In entrapment cases, the Ninth Circuit has heltd ahdefendant cannot claim entrapn
when he “never had contact with a federal agddhited States v. Stewarf70 F.2d 825, 8
(9th Cir. 1985). However, to our knowledge, the tNiircuit has never explicitly applied t

derivative entrapment rule in its outrageous gowemt conduct analysis. To the contrary

nt’'s
5);

b a

an
the
nent

ury.

hent
B1
his

the

court has reviewed the government’s activitiesdioe process violations even if the challenging

defendant was brought in derivative§ee United States v. Lom&96 F.2d 886, 891 (9th Ci

1983). The Ninth Circuit recently identified sixcfars, culled from the circuit's outrage
government conduct jurisprudence, relevant to wdretine government’s conduct will
considered outrageous in a particular reverse stisg. The factors are:

(1) known criminal characteristics of the defertglan

(2) individualized suspicion of the defendant;

(3) the government’s role in creating the crimearviction;

(4) the government’s encouragement of the defenttacommit
the offens|iv]e conduct;

3 Because the remedy for outrageous government coisldismissal of the indictment, it is
properly characterized as a deferfSee United States v. Williaptt7 F.3d 1187, 1199 (9th (
2008).
MOTION TO DISMISS BASED ON OUTRAGEOUS
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(5) the nature of the government’s participatiortha offensfiv]e
conduct; and

(6) the nature of the crime being pursued and msggefor the
actions taken in light of the nature of the crinhieaterprise at
issue.

United States v. Blagk’33 F.3d 294, 303 (9th Cir. 2013). These factdis not constitute

formal checklist, but help focus our analysis @ thtality of the circumstancedd. at 304.

a

The first three factors are relevant to how the egopment established the criminal

operation. The government’s conduct is less likelybe found outrageous if the governn
knew of the defendant’s criminal history or propggnto commit the crime when it initiated
sting operationld.; see also United States v. Willignigt7 F.3d 1187, 1200 (9th Cir. 20(
“Whether the government had reason to suspect dwidoial or identifiable group befd
initiating a sting operation is an important coesation.” Black at 304; United States

Bonanng 852 F.2d 434, 438 (9th Cir. 1988). The third dactonsiders whether the governn

nent
its
D8).
re
V.

nent

approached the defendant, or vice versa, and wbgty created or proposed the criminal

enterprise. If the government merely attachedfiteelan ongoing enterprise, then the con
will not typically be outrageousSee, e.g.Williams 547 F.3d 1187, 1200 (9th Cir. 20

(finding that the government agent merely attachmdself to an ongoing enterprise, deg

duct
08)

pite

suggesting that the defendant rob a stash housaude the defendant was already plannjng a

bank robbery).

The fourth and fifthBlack factors are relevant to the government’s condacthe

ongoing criminal enterprise after its initiation.nd government’s encouragement of
defendant to commit the crime will weigh more hé&atoward outrageous conduct if it took
form of pressure, harassment, threats, or coertloited States v. Poehlma217 F.3d 692, 6¢

(9th Cir. 2000). The weight of the government’'salwement in the crime depends upon th
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duration; 2) nature; and 3) necessity of its pguditon.Black at 308. Long-term involvement

is

more outrageous than short-term; active partiapoeis more outrageous than mere observation;

and necessary government participation, in the fofrbechnical expertise or resources needed to

accomplish the crime, is more outrageous than ianxilcontributions from the governm
actor.See Greene v. United Statd®4 F.2d 783, 786 (9th Cir. 1971) (finding theee a ha
years of direct, substantial government involventerite outrageous).

Finally, the sixthBlack factor is relevant to the government’s justificatifor its chosq
strategy. The purpose of this factor is to constterneed for the technique being used, an
alternative tools and methods available, to ingesti and prosecute the type of offense U
investigation See Blaclat 309-310United States v. Wiley94 F.2d 514, 516 (9th Cir. 1986)

Prior to the establishment of the dBtack factors, the Ninth Circuit often review
outrageous government conduct claims in light ok fpermissible contexts of governm
activity:

1) the defendant was already involved in a coimiguseries of
similar crimes, or the charged criminal enterpriges already in
progress at the time the government agent becavoéved;

2) the agent's participation was not necessary etmble the
defendants to continue the criminal activity;

3) the agent used artifice and stratagem to feuttriminal activity;

4) the agent infiltrated a criminal organizatifor]

5) the agent approached persons already contentptat engaged in
criminal activity.

United States v. Bonann@52 F.2d 434, 437-38 (9th Cir. 1988onannois still good law.

According to theBlackmajority, the fiveBonannofactors“have not been used consistently ¢
a dispositive test.Black at 304 n.7. Thus, “[b]ecause we are to resolveyegase on its oW
particular facts, we take account of tBenannofactors in our analysis but only as part of

consideration of all the circumstances as a whade.”
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The Ninth Circuit has also identified two relevastenarios which may constit

outrageous government condpelr se First, the Ninth Circuit has repeatedly strested it i$

outrageous for Government agents to “engineerfd]direct[ ] a criminal enterprise from stan
finish.” United States v. William$47 F.3d 1187, 1199 (9th Cir. 2008). Law enforeetragen
can use and pay informants, supply contrabandpamdde necessary and/or valuable iten
further an existing conspiracy without violatingsttprohibition. United States v. Bogar# 83
F.2d 1428, 1438 (9th Cir. 1986)acated in part on other grounds on reh’g sub namiteg

States v. Wingender90 F.2d 802 (9th Cir. 1986). However, the Gowsgnt cannot create 3

push forward the enterprise on its ovBee Greene v. United Statéb4 F.2d 783 (9th Ci

1971).
In Greene an undercover agent infiltrated a bootleg alcobpkration. After th
defendants were arrested and imprisoned, the agenitiated contact. For the next three a

half years, the agent frequently prodded the defentb produce liquor, giving them a stil

location for the still, a still operator, and twlmotisand pounds of sugar at wholesale price|

ute
t to
[S

1S to

)

ind

Ir.

e
nd a
[, a

The

defendants frequently stalled but ultimately maaiér fdeliveries over the period. They testified

that they did not produce any alcohol except tovijpi®to the government agent.

The Greenecourt reversed the convictions on the basis ofageious conduct by the

undercover agent. He initiated contact with theeddénts after they were released from pr
originating the second bootleg operation. For thyears, he provided nearly all of the supj
and infrastructure necessary to run the crimingnpnise and was the only customer. The N
Circuit found that it was the combination of all tifese circumstances that was outrag
finding that the government may not “involve itsstf directly and continuously over such a

period of time in the creation and maintenance roghioal operations, and yet prosecutg
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collaborators.”ld. at 787.Greeneremains a “useful precedent” in the Ninth Circbgart af

1436 n.8.

The seconger se outrageous scenario occurs when governmentsaggeneratfe] . | .

new crimes merely for the sake of pressing crimamarges.’'United States v. Emmeg29 F.2

d

805, 812 (9th Cir. 1987), or “completely fabricdbe crime solely to secure the defendant’s

conviction.”United States v. Winslgw62 F.2d 845, 849 (9th Cir. 1992). There is agdanger

of this happening in a reverse sting scenario, fwhiee government initiates the crim

nal

conduct, setting up a fictitious crime and arrestine criminals as they begin to carry out ywhat

they believe is a real crimeUnited States v. Blagk'33 F.3d 294, 298 n.1 (9th Cir. 2013).

The

government can create a scenario suggesting aaympy with no risk that would otherwise be

beyond the defendant’s means or predispositionulaevable person who never would have

considered committing a robbery may be inclineddaso in response to the government agent’s

promise of a perfect crim&ee United States v. Briggd23 F.3d 724, 729 (9th Cir. 2010). Such

conduct can become outrageous if the governmeateztea crime that otherwise would not have

occurred.“Criminal sanction is not justified when the statenufactures crimes that would

otherwise not occur. Punishing a defendant who cibsnancrime under such circumstances is

not needed to deter misconduct; absent the goversni@volvement, no crime would have

been committed.United States v. Bogarf83 F.2d 1428, 1436 (9th Cir. 1986).

Although the Ninth Circuit speaks of these two so@rs in absolute gpoer seterms, i
actually determining whether the government “créadad directed a criminal enterprise f
start to finish” or “generated a new crime solety gress criminal charges” the court

sometimes referenced the factors enunciat&bmannoandBlack
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For example, th&urolla court noted that the “shocking to due processiddad “is meg
when the government engineers and directs a criramtarprise from start to finish,” but “is 1
met when the government merely infiltrates an @xgstorganization, approaches persoy
believes to be already engaged in or planning tiggzate in the conspiracy, or provig
valuable and necessary items to the ventu@utolla at 950 (internal quotation marks
citations omitted)accord Williamsat 1199.

Similarly, theBlack court acknowledged that “the stash house robbey entirely th
ATF’s creation” and that “the government’s roleareating the crime” raised concerns “th
sought to manufacture a crime that would not hateraviise occurred.Blackat 306-307. By
although clearly troubled and concerned by the gowent’'s methods, the majority decline
find a due process violation, primarily because dieé&ndants: 1) enthusiastically and eag
joined in the crime without further inducement; répeatedly bragged that they had alr
participated in many such stash house robberia$;3drhad a significant independent rol
planning the crimeld.

ARGUMENT

Any nuanced differences between tB&ack and Bonannofactors or between thg
factors collectively considered and tper sescenarios outlined above need not concer
Court in this case. Under any of the extant Niditcuit tests, the government’s conduct toy
Mr. Rose was a shocking due process violation.

l. The Per Se Test.

t

not

s it

les

and

e

at it

—

1 to

jerly

pady

1%}
5.

se

n the

vard

Both the first and seconper seoutrageous conduct scenarios are present herg. It

undisputed as a factual matter that the governnséowly and methodically over a multi-y

period, engineered and directed the crimes chairgeélde Superseding Indictment, and dig
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from start to finish. We do not believe that thevggmment will dispute this factual point. Th
were never any actual laundered funds resulting fooiminal activity. There were never
actual drugs. And the government called the shsttoahow the charged schemes
accomplished. All of this was engineered againstaa with a spotless record. This was th
per se Fifth Amendment Due Process violation that canyooé cured by dismissal w
prejudice.United States v. Russefl11 U.S. 423, 431-32 (1973)nited States v. William$47}
F.3d 1187, 1199 (9th Cir. 2008).

In Mr. Rose’s case, the government also generatedime “merely for the sake
pressing criminal chargedJnited States v. Emmeg29 F.2d 805, 812 (9th Cir. 1987). This

nowhere more evident than in the government's stci@n of a last minute fake drug ded

ere

ANy

vere

us a

ith

of

was

al in

order to saddle Mr. Rose with a minimum mandatougdcount. Remarkably, this was dong in

the face of Mr. Rose’s longstanding refusal, welbWwn to UCE-4252, to participate in d
transactions. But UCE-4252 was fixated as well anRbse’s nightclub empire and relentle
generated a crime against him in order to presgyesaand seize that empire.

As noted in the previous section, the Ninth CiraniBlack failed to find outrageo
government conduct even though “the stash houdeerghwas entirely the ATF's creation ar
was Zayas [the undercover agent] who set the paeasi®r how it had to be carried ouBlach
at 305. The court refused to find a due procesdatom because: 1) the defend;
enthusiastically, eagerly, and readily joined ie ttrime without further inducement; 2)
defendants repeatedly bragged, from their very fivgeting with the undercover agent, that
had already participated in many such stash hoabberies; and 3) the defendants h

significant independent role in planning the crime.
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Not one of those circumstances is present inRise’s case. First, Mr. Rose was |
committal in his initial meeting with UCE-4252 addl not agree to participate in his venturg
approximately three months. The recordings showsanessman who was obviously lukew3
hesitant, and even nonchalant, about the goverrnsngriposal. Second, Mr. Rose never
bragged that he had committed any crime, muchrtes®ey laundering or narcotics sales, irj
past. Finally, Mr. Rose did not have a significarttependent role in planning the crime. U
4252 directed the enterprise, sent the funds, aciceg@ the locations. When Mr. Rose trie

alter the script, by suggesting that funds be éedig to a hotel, UCE-4252 would not hear

non-

» for

bnce

the

CE-

1 to

of it.

This was a far cry from Zayas, the undercover ageBtack who regularly told the defendants

that they were the experts and had to be in chafrgganning the robbery details and bring
the guns. Thus, whether the government is barrédgbti from engineering and directing
alleged crime from start to finish or prohibited nmost circumstances, Mr. Rose has sati
either standard.

The government’s conduct in obtaining the Supengethdictment against Mr. Roseq
barred under the first and secopér sescenarios, and the Superseding Indictment shog
dismissed.

I. The Five Bonanno Factors.

If this Court fairly considers the fiv8@onnanofactors that, when satisfied, indig
acceptable government conduct, the only remedkeasvise dismissal with prejudice.

Factor One: Was Mr. Rosdready involved in the charged criminal enterprizein g
continuing series of similar crimest the time UCE-4252 became involved in this nmatfEhg
answer is no. The government was well into orclaéisty the racketeering enterprise agains

Scalise and Mr. Handl long before it even heard/laf Rose. When UCE-4252 first found
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about Mr. Rose on January 21, 2012, Mr. Rose wasnnolved in criminal conduct, and Nir.

Handl did not present Mr. Rose to UCE-4252 as aeyather than a friend who owned g
clubs and was looking for investors. Mr. Handl'steoents in the initial conversation indid
that Mr. Rose knew nothing about what UCE-4252 wastemplating. After this initi
conversation, UCE-4252 could have easily run a dpaxknd check and discovered Mr. Ro
spotless record.And nothing changed in this regard between thgalnéonversation and t
February 10, 2012 face to face meeting. Mr. Rose m@ “already involved” in any simi
enterprise, or the charged enterprise, until haddumself in UCE-4252’s clutches.

Factor Two: Was UCE'’s patrticipatiarecessary to enable Mr. Rose to begin or con
the charged criminal activityThe answer is yes. It was UCE-4252 and his felbgents wh
supplied the money to Mr. Rose at every stage efpiwrported enterprise. The answer i
same with respect to the drug charge. No crimelumwg Mr. Rose would have existed |
UCE-4252 not asked him at the last minute to suggésokout for an imagined drug deal
never occurred.

Factor Three: Did UCE-4252 usetifice and stratagem to ferret out criminal adtyj
The answer is noWilliams makes clear that the stratagem must be directquleaéxistin
criminal activity. 547 F.3d 1187, 1199th Cir. 2008). The defendant Williams was alread
deep in the planning stages of a bank robbery tlamégent wisely suggested that he switc
focus to a stash houdd. at 1199.

Factor Four: Did the agemtfiltrate a criminal organizatioR The answer is no. T|

evidence before the Court unequivocally demonsrdtat Mr. Rose was not part of any

* Undoubtedly, UCE-4252 did run a background chetMo. Rose at this point.
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existing criminal organization when UCE-4252 taegehim. Unlike the defendant Williams|

Mr. Rose had not planned a crime or hired an egpedd crew to help him commit a crinhe.

Factor Five: Was Mr. Rosa@lready contemplating or engaged in criminal adgivivhen

UCE-4252 approached him? The answer is no. Ittebéshed, and we believe the government

will concede, that it was not aware of any crimiaetfivity Mr. Rose was engaged in when UCE-

4252 approached him. Was Mr. Rose contemplating sty criminal activity at this time?

Again, the answer is no. The government may couhtdrMr. Handl and/or Mr. Scalise, before

the first face to face meeting, reported some @steon Mr. Rose’s part in UCE-4252’s er

satz

venture. But we are aware of no case where thetéogplated” criminal activity is the vary

crime being manufactured and pushed by the goverhiBee Williamsat 1199(finding that

o

bank robbery being independently planned by theertint constituted the contemplated

criminal activity). The facts of this case establitat the government has failed to satesfy of
the five Bonannofactors, and the government’s conduct can onlyemeedied by dismissal
the Superseding Indictment.

[l. The Six Black Factors.

of

Mr. Rose should also prevail if the Court only ddess the six factors enunciated in

Black.

Factor One: What were Mr. Ros&sown criminal characteristicawhen UCE-4252 fir

124
—

approached himBlack at 304. The answer is that there could not haen lamy because Nir.

Rose had none.

Factor Two: Did the government have edividualized reason to suspebtr. Rosge

before initiating a sting against hink® The answer is no. He was not “already involvearn

illegal scheme” as were the defendant®onanno Bonannoat 438. He was not “suspecte
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be a long-time drug dealer involved in the launagrioperation.” See United States
Pemberton853 F.2d 730, 732 {oCir. 1988);seealso United States v. StenbeB§3 F.2d 42

430 (9th Cir. 1986) (finding that the defendant wakeady involved in continuing illed

transactions involving wildlife”). On the contrarylr. Scalise and Mr. Hand| explained to UC

4252 that Mr. Rose’s categorically refused to imeohis clubs in illegal activity, yet t
Government targeted them regardleSeefFebruary 17, 2012 1:04 p.m. Recording.)

Factor Three: What was tlgwvernment’s role in creating the crime of conwn# Th¢
recordings reveal that the government proposedaacidestrated the criminal enterprise f

start to finish. Although the government first hlbaf Mr. Rose from Mr. Handl, this occur

1”4

rom

red

well after UCE-4252 had begun his reverse stindetsering operation. Mr. Handl’s initial

discussion of Mr. Rose did not describe any crimdesigns on Mr. Rose’s part. It was
after UCE-4252 heard about Mr. Rose’s ownershiptled Gold Clubs that UCE-42
encouraged Mr. Handl to set up a meeting. (Jan@ary2012 05:18:07 p.m. Recording
00:05:13-00:05:55.) At that meeting, Mr. Rose was-nommittal and hesitated almost t}

months before agreeing to commit to UCE-4252’s falka.

Factor Four: What washe government’s encouragement of Mr. Rose to cortmai

offensive condu@t Although the government did not physically theeaMr. Rose, UCE-42
was dogged in his efforts to enroll Mr. Rose argldhubs in the government’s scheme, as ¢
seen in UCE-4252's relentless efforts over a twthtee month period to reel in Mr. Rose.
Factor Five: How deep wdke government’s participation in the offensivaaac® Th¢
duration of the government’s participation was extremelyge-from three to five years. T
natureof the participation was that of a boss and piaditt—not an observer. And tinecessit

of the government's participation was clear. Asestan the discussion of the secaBdnnan
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factor, not one of the alleged crimes here wouldehbeen consummated without the ai
government agents. Each of the transactions wascéédd using government money
government men and government orders.

Factor Six: What wathe government’s need for this investigative temphed! Financig
institutions are required to know their customeegmort suspicious activities, and file currg
transaction reports. Money laundering is one of |8zt likely crimes to warrant the kind
reverse sting the government operated in this case.

In short, of the six factors enunciatedBlack only one,encouragementould break th
government's way, because, although UCE-4252 eagedrMr. Rose, he did not explic
threaten to physically harm him.

Looking at each of the primary methods used byNimth Circuit to determine wheth
outrageous government conduct occurred in the lbak®e this Court, the record is clear
Mr. Rose’s Fifth Amendment Due Process right haeenbviolated. Mr. Rose simply ne
would have committed a crime without the governnaeating the enterprise and directing
involvement from start to finish. Moreover, no canever actually occurred—everything
invented by the government using imaginary scesaaitd fabricated funds. The governmg
use of its resources to target an average citizdnm criminal record and pressure him int
imaginary enterprise is far beyond any appropuigigercover investigation of which our judi
system could approve. The Court may only remedy gbheernment’s outrageous cond
through dismissal of the Superseding Indictmenh \pitejudice.

IV. As an alternative, dismissal under the Court’'s supervisory powers is als
appropriate.

If the government’s conduct does not rise to tivellef a due process violation, the c

can still dismiss the indictment under its supemyspowers. The court’s supervisory po
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may be exercised “to remedy a constitutional otusbay violation; to protect judicial integr
by ensuring that a conviction rests on appropatesiderations validly before a jury; or to d
future illegal conduct.United States v. Stinsp647 F.3d 1196, 1210 (9th Cir. 2011) (inte
guotation omitted). UCE-4252's conduct in fabringtimaginary crimes and encouraging
Rose to take part in them for years was directigoenaged by the Government and a flag
violation of Mr. Rose’s due process rights foralthe same reasons argued above. Accord
the Court should also dismiss the Superseding timeict pursuant to its general supervi
powers.

CONCLUSION

WHEREFORE, Mr. Rose respectfully requests this €guant his Motion to Dismi
Based on Outrageous Government Conduct and disthessSuperseding Indictment w
prejudice.

DATED: September 8, 2015.

Respectfully submitted,

/s/
SOLOMON L. WISENBERG, ESQ.
DC Bar No. 464867
101 Constitution Avenue, N.W., Suite 900
Washington, D.C. 20001
Telephone: 202.689.2922
Attorney for Defendants (Pro Héce)
Michael Rose
PML Clubs, Inc.
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CERTIFICATE OF SERVICE

| hereby certify on the 8th day of September, 201&lectronically filed the foregoif
with the Clerk of Court using the CM/ECF system ethwill send notice to all counsel of reg
in this matter.

/s/

SOLOMON L. WISENBERG, ESQ.
DC Bar No. 464867

101 Constitution Avenue, N.W., Suite 900
Washington, D.C. 20001

Telephone: 202.689.2922

Attorney for Defendants (ProcHé&ce)
Michael Rose

PML Clubs, Inc.
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