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AND
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******************************************************************
On October 30, 2017 Defendant Russell William Tucker, through counsel, filed his
Motion for Appropriate Relief Based on Newly Discovered Evidence and Second Amendment to
Motion for Appropriate Relief Pursuant to the Racial Justice Act, in which he has shown that the
prosecutor at his capital trial struck five of five African American venire members and justified
those strikes using a training document called “Batson Justifications: Articulating Juror
Negatives” which provided pre-packaged excuses for removing black jurors in violation of
Batson v. Kentucky, 476 U.S. 79 (1986). The State filed a timely Answer on May 25, 2018, and
Tucker replied on July 25, 2018. Pursuant to N.C. Gen. Stat. §15A-1415(g), Tucker hereby
amends his Motion for Appropriate Relief Based on Newly Discovered Evidence and Second
Amendment to Motion for Appropriate Relief Pursuant to the Racial Justice Act to include these
additional arguments and amended request for relief. This amendment is intended to supplement,
and not replace, any arguments made in that motion.
INTRODUCTION
1.
This amendment presents additional substantive evidence of racially
discriminatory jury selection practices in this case in the form of affidavits from two experts.
Bryan Stevenson is a post-conviction attorney, founder and executive director of the Equal
Justice Initiative, and professor at New York University School of Law. His work has focused on
the intersection of race and the criminal justice system, and he spurred the founding of the
National Lynching Memorial in Montgomery, Alabama. Dr. Ibram Kendi is a historian,
professor, author, and director of the Antiracist Research and Policy Center American

University. His book Stamped from the Beginning, which traces the history of racist ideas in
American history, won the 2016 National Book Award for Nonfiction.
2.
Together, the opinions of these two experts underscore the central argument of
Tucker’s claim: that the State’s improper use of the “Batson Justifications” handout to strike
qualified black citizens from Tucker’s jury irreparably tainted his trial. That taint is twofold.
3.
First, the use of any pre-made list of justifications for removing black jurors is
facially “at odds with the proper function of Batson,” which is meant to suss out the prosecutor’s
“true subjective reasons for striking the juror.” Ex. 71, Stevenson Affidavit, ¶ 11. As Stevenson
explains, a prosecutor with a permissible motivation for striking a black juror would not need to
rely on a list of reasons that was prepared for him months or years in advance.
4.
Second, the specific reasons provided in the handout themselves evince racial
bias. The reasons proposed by the handout are iterations of anti-black stereotypes that can be
traced to the same justifications that upheld slavery and Jim Crow. The list of reasons, written
with black jurors in mind, reflect loathsome caricatures of black Americans as hostile, unkempt,
simple-minded, and generally unfit for the civilized work of jury service. Ex. 72, Kendi
Affidavit. Given its inherently derogatory content, the handout itself is evidence of purposeful
discrimination.
5.
Furthermore, Defendant presents two additional procedural bases to his motion
for relief: 1) that the prosecutor’s racially discriminatory jury selection violates not only Batson
and the United States Constitution, but also the North Carolina Constitution, Article 1, Sections
19 and 26; and 2) that he was not in a position to adequately raise a successful claim challenging
this discrimination during his earlier MAR proceedings—but is now—because the North
Carolina law has changed, affording him a new state right which is retroactively applicable.
RELEVANT PROCEDURAL HISTORY
6.
Tucker’s first set of state post-conviction attorneys were David B. Smith and W.
Steven Allen. Smith and Allen filed a Motion for Appropriate Relief on October 6, 1998 and an
amendment to that MAR on January 13, 2000. Smith and Allen were subsequently removed from
the case after it was revealed that Mr. Smith “deliberately sabotaged” Tucker’s petition for writ
of certiorari to the North Carolina Supreme Court. State v. Tucker, 353 N.C. 277, 278 (2000).
7.
Tucker was appointed new post-conviction counsel, John Bryson and Robert
McClellan, who were allowed to file a new Motion for Appropriate Relief. They did so on June
15, 2001, titling that pleading the Second Amended Motion for Appropriate Relief. This Court
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held an evidentiary hearing in February of 2004 and January of 2006. 1 On May 2, 2006, this
Court denied the Second Amended Motion for Appropriate Relief. The North Carolina Supreme
Court denied certiorari. State v. Tucker, 361 N.C. 575 (2007). No Batson-related claim was
raised in Tucker’s original MAR or subsequent amendments.
8.
On February 21, 2008, Tucker filed a Petition for Writ of Habeas Corpus in
federal district court. On August 5, 2010, while his federal habeas petition was pending, Tucker
filed a Motion for Appropriate Relief pursuant to the Racial Justice Act (“RJA MAR”) in this
Court. The federal court placed Tucker’s federal habeas proceedings in abeyance on September
2, 2010, pending resolution of Tucker’s RJA claims. Tucker’s Petition for Writ of Habeas
Corpus remains pending.
9.
The State has never filed an answer to Tucker’s RJA MAR and no further
litigation has taken place on Tucker’s RJA pleadings. However, litigation did proceed on the
RJA claims filed by another Forsyth County defendant, Errol Duke Moses. Pursuant to Moses’
request for discovery, counsel for Moses were given access to the District Attorney’s capital trial
files in numerous cases, including Tucker’s, and allowed to scan portions they wanted. Ex. 61,
Kenney Affidavit, Ex. 57, Wallace Affidavit. On June 5, 2012, a paralegal working for the
Moses team searched the State v. Russell Tucker prosecutor file for documents relevant to RJA
litigation and scanned 40 pages of material from the file. Id. Counsel for Moses did not look
closely at these materials and did not share this information with Tucker’s post-conviction
counsel. Ex. 61, Kenney Affidavit. In May 2013, the Forsyth RJA litigation was placed in
abeyance and has yet to resume. 2
10.
On December 14, 2015, the federal court appointed undersigned counsel to
represent Mr. Tucker. Both undersigned counsel and the attorneys who represent Errol Moses are
employed by the Center for Death Penalty Litigation (CDPL). Soon after undersigned counsel
accepted appointment in Tucker’s case, counsel for Moses provided undersigned counsel with
the portions of the District Attorney’s Tucker file that were obtained as part of the discovery
process in Moses. Ex. 61, Kenney Affidavit.
11.
This work product included, among other items, a handout titled “Batson
Justifications: Articulating Juror Negatives.” On the basis of that prosecutorial work product,
undersigned counsel filed Defendant’s Motion for Appropriate Relief Based on Newly
Discovered Evidence and Second Amendment to Motion for Appropriate Relief Pursuant to the
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The transcript of the February 2004 hearing suffered from serious defects, requiring a new
hearing to be held on the same issues in January of 2006.
2
Litigation of the Racial Justice Act proceeded in Cumberland County, and those cases continue
to be litigated in the North Carolina Supreme Court.
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Racial Justice Act, containing the claim under Batson v. Kentucky, 476 U.S. 79 (1986), currently
at issue here.
12.
The State replied, arguing, inter alia, that the claim is procedurally barred. First,
the State disputed whether the “Batson Justifications” handout and other prosecutorial work
product are newly discovered, arguing that they were disclosed to Tucker’s first set of postconviction attorneys. Second, the State argued that Defendant’s Batson claim is procedurally
barred because, regardless of existence of the “Batson Justifications” handout, Defendant could
have raised a Batson claim on direct appeal or in his Second Amended Motion for Appropriate
Relief, simply on the basis of the trial record. In response, Defendant has argued that the Batson
Justifications handout is both essential to his claim and not previously available to him because it
was withheld from original post-conviction discovery.
EXPERT OPINION SUPPORTS THE CONCLUSION THAT THE
PROSECUTOR’S USE OF THE BATSON JUSTIFICATIONS HANDOUT
CONSTITUTES PURPOSEFUL DISCRIMINATION
13.
Finally, Tucker hereby supplements his Motion for Appropriate Relief Based on
Newly Discovered Evidence and Second Amendment to Motion for Appropriate Relief Pursuant
to the Racial Justice Act with two expert affidavits supporting the conclusion that the
prosecutor’s use of the Batson Justifications handout is evidence of racial discrimination.
14.
Bryan Stevenson is an attorney, professor, and author with expertise in the
subjects of race in the criminal justice system, Eighth Amendment law, capital punishment law,
and advanced criminal procedure. He has reviewed the Batson Justifications handout, and based
on his expert knowledge of the history of racial discrimination in jury selection, it is his opinion
that the handout is an “example of the common prosecutorial response to Batson,” which was to
“conceal racial bias and avoid findings of Batson violations, by developing ‘reasons’ that would
likely be deemed race neutral and, therefore, acceptable to reviewing courts... This purpose is at
odds with the proper function of Batson’s second step, which is for the prosecutor to provide her
true subjective reasons for striking the juror. If a prosecutor chooses instead to give reasons
suggested by the handout, this is the very definition of pretext and strong evidence that the
unspoken, subjective reasons were impermissibly race-conscious.” Ex. 71, Stevenson Affidavit,
¶ 11.
15.
Dr. Ibram X. Kendi is a historian, professor, and National Book Award recipient
whose expertise is the history of racism and racist ideas in the United States. He also reviewed
the Batson Justifications handout and found that “many of the reasons listed on the… handout
and offered to the court as ‘race neutral’ reasons to remove Blacks from Mr. Tucker’s jury were
not race neutral at all. Instead, many of the listed reasons are based on longstanding racist
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stereotypes that have been used to deny rights to Blacks for centuries.” Ex. 72 Kendi Affidavit, ¶
6.
THE PROSECUTION’S RACIALLY DISCRIMINATORY JURY
SELECTION PRACTICES IN THIS CASE VIOLATED THE NORTH
CAROLINA CONSTITUTION
16.
Mr. Tucker’s conviction was obtained in violation of the Constitution of North
Carolina, and therefore Mr. Tucker is entitled to a new trial.
17.
The North Carolina constitution specifically commands: “No person shall be
excluded from jury service on account of sex, race, color, religion, or national origin.” N.C.
Constitution, Article I, § 26; see also §19 (“No person shall be denied the equal protection of the
laws; nor shall any person be subjected to discrimination by the State because of race, color,
religion, or national origin.”) In adherence to these principles, North Carolina courts have long
held that racial discrimination in the exercise of peremptory strikes violates the North Carolina
Constitution as much as the United States Constitution. 3 See State v. Ross, 338 N.C. 280, 284
3

In the alternative, the State Constitution imposes a stricter standard for evaluating the role of
racial discrimination in jury selection than its federal counterpart. “Article I, section 26 does
more than protect individuals from unequal treatment.” State v. Cofield, 320 N.C. 297, 302
(1987) (reversing conviction based on racial discrimination in the selection of grand jury
foreperson). It prohibits even the appearance of racial discrimination: “a democratic society must
operate evenhandedly if it is to command the respect and support of those subject to its
jurisdiction. It must also be perceived to operate evenhandedly.” Id. (emphasis in original); id.
304 (“Central to these protections, as we have already noted, is the perception of evenhandedness
in the administration of justice.”); but cf. State v. Maness, 363 N.C. 261, 271–72 (2009) (analysis
of jury discrimination claims under Article 1, Section 26 is identical to analysis under Batson).
Thus, even if this Court find that Mr. Tucker has failed to show purposeful discrimination
under the Batson standard, it should find the North Carolina Constitution violated by the
undeniable appearance of racial discrimination in this case, given the prosecutor’s reliance on
the Batson Justifications handout and other disparities. The Supreme Court of Washington has
promulgated one potential framework for defining an unacceptable appearance of
discrimination, the “objecting observer” standard, which provides, in part: “If the court
determines that an objective observer could view race or ethnicity as a factor in the use of the
peremptory challenge, then the peremptory challenge shall be denied. The court need not find
purposeful discrimination to deny the peremptory challenge.” Washington General Rule 37,
available at
https://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=gag
r37.
The North Carolina Racial Justice Act (RJA) provides another means of determining
where an appearance of discrimination exists. As Tucker has shown in his still-pending RJA
MAR, statistical evidence shows a distinct pattern of racial disparities which strongly appear to
indicate discrimination, even though the RJA does not require a showing of purposeful
discrimination.
5

(1994) (“Article I, Section 26 of the North Carolina Constitution prohibits the exercise of
peremptory challenges based solely on the race of the prospective juror. The Equal Protection
Clause of the Fourteenth Amendment to the United States Constitution also prohibits such
discrimination.”) (internal citations omitted).
18.
The North Carolina Constitution was thus violated by the prosecutor’s conduct in
this case, for all of the reasons outlined in Defendant’s Motion for Appropriate Relief Based on
Newly Discovered Evidence and Second Amendment to Motion for Appropriate Relief Pursuant
to the Racial Justice Act and the attendant Reply in support of that motion, hereby incorporated
by reference.
DEFENDANT’S CLAIM IS NOT PROCEDURALLY BARRED BECAUSE
THERE HAS BEEN A RETROACTIVELY APPLICABLE CHANGE IN THE
LAW
19.
Under N.C. Gen. Stat. §15A-1419 (a)(1) and (3), an MAR is procedurally barred
where “defendant was in a position to adequately raise the ground or issue underlying the present
motion” upon a previous appeal or MAR. Tucker’s direct appeal was decided in 1997, and his
original state post-conviction litigation ended in 2007. Since that time, North Carolina’s law
regarding discrimination in jury selection has evolved considerably, and this change affords
Tucker a right to relief that did not previously exist. Therefore he was not in a position to
adequately raise the issue at the time of his direct appeal and Second Amended MAR, and the
claim is not procedurally barred.
20.
Moreover, where a procedural bar applies, a post-conviction claimant may show
good cause to excuse a procedural default if his or her failure to raise the claim earlier was “the
result of the recognition of a new federal or State right which is retroactively applicable.” N.C.
Gen. Stat. §15A-1419(c)(2). As shown below, new law adopted by the North Carolina Supreme
Court since Tucker’s first MAR is retroactively applicable. For these reasons, no procedural bar
applies, and this Court must consider Tucker’s claim on the merits.
A. North Carolina’s Law Has Changed
21.
Until at least 2008, the North Carolina Supreme Court required that defendants
seeking to prove racial discrimination in jury selection show that race was the “sole” factor for
the individual strike. See State v. Davis, 325 N.C. 607, 617 (1989); State v. Robinson, 330 N.C.
1, 15, (1991); State v. Quick, 341 N.C. 141, 144(1995); State v. Locklear, 349 N.C. 118, 136
(1998); State v. Cofield, 129 N.C. App. 268, 276 (1998); State v. Mitchell, 321 N.C. 650, 653
(1998); State v. Matthews, 162 N.C. App. 339, 342 (2004); State v. Wright, 189 N.C. App. 346,
350, 658 S.E.2d 60, 61 (2008).
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22.
State v. White, 131 N.C. App. 734 (1998), is a clear illustration of the application
of this standard and the high burden it placed on defendants. In White, the Court of Appeals
considered a jury discrimination claim under both the state and federal constitutions. Id. at 734.
Even though the prosecutor, in open court, stated that he was striking the two jurors in part
because “[b]oth [are] black females,” 4 id. at 739, the court rejected the claim, noting, “while
race was certainly a factor in the prosecutor’s reasons for challenging Reynolds and Jeter, our
courts, in applying the Batson decision, have required more to establish an equal protection
violation, i.e., that the challenge be based solely upon race.” Id. at 740 (emphasis added). Thus,
under the “sole factor” test, a defendant could not prevail even if the prosecutor stated on the
record that his decision was racially motivated and the reviewing court agreed that race was a
factor in the strike.
23.
In 2010, however, the Supreme Court of North Carolina rejected the “sole factor”
test and adopted a new framework, whereby the operative question is whether race was a
significant or motivating factor for the strike. The state supreme court held in State v. Waring,
364 N.C. 443 (2010), that the “question [is] whether the defendant has shown ‘race was
significant in determining who was challenged and who was not.’” 364 N.C. at 480 (emphasis in
original), citing Miller-El v. Dretke, 545 U.S. 231, 252 (2005). 5 The Waring court approved of
the approach of the trial court, which was to ask whether the strike “was motivated by
discriminatory purposes.” Id. at 480 (emphasis in original). The state supreme court rejected the
prior rule that, in order to show discrimination in the exercise of a peremptory strike, the
defendant must show that race was “the sole reason for the State’s peremptory challenge.” Id. at
481. The Waring Court then went on to apply the new test, finding that “race was not a
significant factor in the strike.” Id. at 491 (emphasis added); see also Farb, Robert, North
Carolina Superior Court Judges’ Benchbook, UNC School of Government, 2015, p. 25 (“The
party making the claim need not show that the other party used its peremptory challenge based
solely or exclusively on the race or sex of the prospective juror. It is sufficient to show that the
juror’s race or sex was a “significant,” Miller-El v. Dretke, 545 U.S. 231, 252 (2005), or
motivating factor, State v. Waring, 364 N.C. 443, 480-81 (2010), in striking the juror.”)
24.
In 1996, when the trial court considered Mr. Tucker’s objections to the State’s
peremptory strikes, the court necessarily was applying the “sole factor” test in overruling those
objections, because that was the controlling law in North Carolina at that time. As a result, the
trial court found Mr. Tucker had not made even a prima facie showing of discrimination, even
though the prosecutor struck every single African American from the jury. Furthermore, when
4

The prosecutor in White was David Spence, who also prosecuted Tucker.
The state supreme court’s conclusion was guided by dicta in Miller-El, where the U.S. Supreme
Court commented that the prosecutor’s disparate treatment of similar black and white jurors
showed “race was significant in determining who was challenged and who was not.” 545 U.S. at
252.
5
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Mr. Tucker’s appellate and post-conviction counsel were reviewing his case for colorable claims,
they were likewise assuming application of the “sole factor” test. Mr. Tucker’s right to relief on
grounds that race was a significant or motivating factor in the prosecutor’s strikes did not yet
exist. Indeed, as seen in White, where even an on-the-record admission by the prosecutor of racebased decision-making did not suffice, North Carolina law at the time of Tucker’s MAR acted as
a bar to such relief. Due to the law existing at the time, Mr. Tucker was not in a position to raise
a successful jury discrimination claim.
25.
Today, the law is that a court must grant relief if race was a significant or
motivating factor in the strike. This is a remarkably less stringent standard than Tucker would
have faced at the time his direct appeal and Second Amended Motion for Appropriate Relief
were litigated, and as such represents a new state right under N.C. Gen. Stat. § 15A-1419.
B. The Change to State Law is Retroactively Applicable
26.
As shown above, Mr. Tucker has a right under state law to a jury that was chosen
without racial discrimination. Thus, the law regarding retroactivity of new state rules applies.
“[S]tate law decisions . . . ‘are generally presumed to operate retroactively’ and ‘are given solely
prospective application only when there is a compelling reason to do so.’” State v. Harwood, 228
N.C. App. 478, 483 (2013) (quoting State v. Rivens, 299 N.C. 385, 390 (1980)); see also State v.
Zuniga, 336 N.C. 508, 513 (1994) (explaining that “Rivens correctly states the retroactivity
standard applicable to new state rules”). 6
27.
Waring’s adoption of the significant factor standard is a retroactively effective
change in state law controlling Tucker’s jury discrimination claim. Accordingly, under § 15A1415(b)(7), Tucker may pursue his claim despite not having previously raised it on direct appeal
or in his first MAR proceedings.
1. Freedom from Racially Discriminatory Jury Selection is a State Right and
Application of Batson is a Matter of State Law
28.
When North Carolina courts analyze a claim of discrimination in jury selection,
they do so under both Batson and Article 1 of the State Constitution, and apply the same standard
to both questions. Waring, 364 N.C. at 474, citing State v. Maness, 363 N.C. 261, 271–72 (2009)
(“Our review of race-based or gender-based claims of discrimination in petit jury selection has
6

The standard for the retroactivity of a change in state law should not be confused with the
standard for whether a change in federal law is retroactive. The latter is controlled by Teague v.
Lane, 489 U.S. 288 (1989). Tucker is here arguing that state law has changed and is retroactively
applicable to his case under Rivens. However, he hereby preserves, in the alternative, the
argument that he has also met the criteria for Teague retroactivity to the extent there has also
been a change in federal law.
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been the same under the Constitution of the United States and the North Carolina Constitution.”).
Thus, when North Carolina switched from the sole factor test to a significant or motivating factor
analysis, this was as much a matter of state law as federal law.
29.
Furthermore, to the extent Mr. Tucker’s federal rights were also violated by the
prosecution’s discriminatory actions, that determination is also governed in large part by state
rules. From the outset, the United States Supreme Court recognized that application of Batson
would be a matter of state law. The Batson Court gave states the power to apply Batson as they
saw fit. The Court held that in order to prevail, the moving party must “establish[] purposeful
discrimination.” 476 U.S. at 79. But it has never mandated how a party must show purposeful
discrimination in the use of a peremptory strike. Indeed, by “declin[ing] . . . to formulate
particular procedures to be followed upon a defendant’s timely objection to a prosecutor’s
challenges,” Batson, 476 U.S. at 99, the U.S. Supreme Court expressly permitted states to
develop state-specific rules within the Batson framework. See State v. Saintcalle, 178 Wash. 2d
51 (2013) (“The Batson framework anticipates that state procedures will vary, explicitly granting
states flexibility to fulfill the promise of equal protection.”).
30.
Indeed, Batson is applied somewhat differently from jurisdiction to jurisdiction.
See People v. Douglas, 22 Cal. App. 5th 1162, 1172-74 (Cal. Ct. App. 2018) (detailing some of
the different approaches to the question of prosecutorial motivation). For instance, the same year
the North Carolina Supreme Court denied relief in State v. White, 131 N.C. App. 734 (1998), the
Alabama Court of Criminal Appeals came to a completely different conclusion, holding that
Batson is violated per se, if any racially-motivated reason is offered. See, e.g., McCray v. State,
738 So. 2d 911, 914 (Ala. Crim. App. 1998) (holding that “a race-neutral reason for a
peremptory strike will not ‘cancel out’ a race-based reason”) (citations omitted).
31.
The Supreme Court has recognized this diversity of approaches and has, notably,
declined to weigh in. “Although many jurisdictions have considered whether to apply a per se,
mixed-motive, or substantial motivating factor approach . . . the United States Supreme Court . . .
has [not] done so.” Douglas, 22 Cal. App. 5th at 1172 (Cal. Ct. App. 2018); citing Snyder, 552
U.S. at 485 (“We have not previously applied [the mixed-motive] rule in a Batson case, and we
need not decide here whether that standard governs in this context.”).
32.
Thus, North Carolina’s adoption of the significant or motivating factor test is a
matter of state law.
2. There Is No Compelling Reason This Change in State Law Should Not
Operate Retroactively.
33.
“[S]tate law decisions . . . ‘are generally presumed to operate retroactively’ and
‘are given solely prospective application only when there is a compelling reason to do so.’” State
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v. Harwood, 228 N.C. App. 478, 483 (2013) (quoting State v. Rivens, 299 N.C. 385, 390 (1980));
see also State v. Zuniga, 336 N.C. 508, 513 (1994) (explaining that “Rivens correctly states the
retroactivity standard applicable to new state rules”). The factors at play when considering
whether to overcome the retroactivity presumption are “(a) the purpose to be served by the new
standards, (b) the extent of the reliance by law enforcement authorities on the old standards, and
(c) the effect on the administration of justice of a retroactive application of the new standards.”
Harwood, 228 N.C. App. at 483 (quoting State v. Harris, 281 N.C. 542, 550 (1972).
34.
Here, each factor supports the presumption that North Carolina’s adoption of the
significant factor test is retroactive. First, the new rule’s purpose is to provide a means of
determining whether a peremptory strike was motivated by discriminatory purpose. Waring, 356
N.C. at 480-81. That purpose is furthered, not hindered, by retroactive application. See State v.
Cooper, 304 N.C. 701, 705 (1982) (holding that a new bright line rule governing police vehicle
searches should be applied retroactively because the new rule was designed “to provide guidance
. . . . [and] to provide a workable rule”).
35.
Second, to the extent the State argues it relied on pre-Waring law in striking
jurors, such reliance should be assigned minimal, if any, value. The State should not be permitted
to rely on a prior interpretation of the law that allows for racial bias in jury selection. Allowing
the State to take this position would protect convictions obtained in part on the basis of race
discrimination, and erode public confidence in the criminal justice system. State v. Cofield, 320
N.C. 297, 302 (1987) (“The people of North Carolina have declared in [Art. I, § 26 of the state
constitution] that they will not tolerate the corruption of their juries by racism, sexism and
similar forms of irrational prejudice.”); see also Pena-Rodriguez v. Colorado, 137 S. Ct. 855,
867 (2017) (“It must become the heritage of our Nation to rise above racial classifications that
are so inconsistent with our commitment to the equal dignity of all persons.”).
36.
Third, the effect on the administration of justice of a retroactive application of the
new law would be favorable. “Exclusion of a racial group from jury service . . . entangles the
courts in a web of prejudice and stigmatization. To single out blacks and deny them the
opportunity to participate as jurors in the administration of justice – even though they are fully
qualified – is to put the courts’ imprimatur on attitudes that historically have prevented blacks
from enjoying equal protection of the law.” Cofield, 320 N.C. at 303; see also Pena-Rodriguez,
137 S. Ct. at 868 (“Permitting racial prejudice in the jury system damages both the fact and the
perception of the jury’s role as a vital check against the wrongful exercise of power by the
State.”) (internal citation and quotations omitted). By applying Waring retroactively and
addressing Tucker’s race discrimination claim on its merits, this Court will protect the fair
administration of justice and its own institutional integrity.
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37.
In a different context, the Court of Appeals held that a new rule that adverse
possession of property may occur by mistake—in contrast to the old rule, that required adverse
possession to occur intentionally—should operate retroactively because the purpose of the new
rule was “to avoid rewarding the thief.” Faucette v. Zimmerman, 79 N.C. App. 265, 271 (1986).
Likewise, the new rule rejecting the sole factor requirement should also be held to operate
retroactively, because doing so will avoid rewarding the party who acted in bad faith, who in this
instance is the State actor who gives force to racial biases when selecting jurors.
AMENDED REQUEST FOR RELIEF
38.
Tucker previously requested an evidentiary hearing on the question of procedural
bar. However, if this Court agrees with Tucker that his Motion for Appropriate Relief Based on
Newly Discovered Evidence and Second Amendment to Motion for Appropriate Relief Pursuant
to the Racial Justice Act is not subject to procedural bar as a matter of law for the reasons set out
in this pleading, this Court should consider Tucker’s claim on the merits and accordingly vacate
Tucker’s conviction and death sentence.

Respectfully submitted this 4th day of June, 2019.

____________________________
Elizabeth Hambourger
N.C. State Bar No. 27868
Center for Death Penalty Litigation
123 W. Main Street, Suite 700
Durham, NC 27701
elizabeth@cdpl.org
(919) 956-9545

___________________________
Mark Pickett
N.C. State Bar No. 39986
Center for Death Penalty Litigation
123 W. Main Street, Suite 700
Durham, NC 27701
mpickett@cdpl.org
(919) 956-9545
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CERTIFICATE OF SERVICE
I hereby certify that on this day I sent the foregoing pleading by first class mail, postage
pre-paid to:
James O’Neill
District Attorney
PO Box 20083
Winston-Salem, NC 27120
I further certify that on this day I electronically sent the forgoing pleading to:
Danielle Marquis Elder, Special Deputy Attorney General, North Carolina Department of
Justice, at DMarquis@ncdoj.gov.
This the 4th day of June, 2019.

_________________________________
Elizabeth Hambourger
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