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Medical Assistance rules regarding gift penalty

A legal question and an-
swer line for seniors.

Dear Senior Legal
Line:

I am taking care of
my mother by living
at home with her. She
would like to add my
name to her house. Can
my mother do this with-
out having a gift penalty
under the Medical As-
sistance rules, should
she need Medical As-
sistance in the future?
— Emily

Dear Emily:

The short answer is
that it depends. There
is a possibility that the
care you provide to your
mother can be a basis for
your mother to fit into the
“two-year” exception to
the gift penalty rule, but a
lot depends on the details.

Medical Assistance
(also known as Medicaid)
is the healthcare program
that pays for healthcare
coverage for eligible peo-
ple who are aged, blind, or
disabled. Federal and state
law governs Medical As-
sistance and the counties
administer the program.
This program pays for
care when Medicare stops
paying and the person
cannot afford to privately
pay for their care. Medical
Assistance has rules that
determine if your mother
would be eligible for the
program. One of the rules
is that the county is to look
to see if she made any “un
compensated transfers” or

gifts during the 60 months
(five years) prior to the
month of her application
for Medical Assistance.

Generally, if your moth-
er added your name to
her home, and you did not
pay her fair value for this
interest, this is a gift and
it will make your mother
ineligible for a while. To
calculate the ineligibil-
ity period you divide the
value of the gift by the
average cost of a month of
nursing home care (cur-
rently $5,371 per month).
The county would not
provide healthcare cover-
age during the ineligibil-
ity period. Because she
would have spent down
her countable assets, the
ineligibility period would
be a great hardship to her.
If the county believes that
her health is in danger
without Medical Assis-
tance, they can provide it
toher but will then come to
you to ask that you return
the gift to your mother (so
she can put the home up
for sale).

If you do not do so, the
county may even try to
bring you to court to force
you to give the house inter-
est back to your mother.
Further, if the home’s
value has decreased since
your mother added you to
the title, the county will
claim that not only do you
have to sign your interest
back to your mother, but
you also have to pay her
the difference between

the value of the interest
when she gave it to you
minus the value of the
current interest. Thus, if
your mother can fit into
an exception to the “un
compensated transfer” or
gifting rule, she and you
can avoid many problems.

As long as your mother
lives in her home, it is an
excluded asset under the
Medical Assistance rules
and is not counted as an
asset in determining her
eligibility for Medical As-
sistance to pay for her
care. However, if she can
no longer safely live in her
home and must move into
a nursing home, the home
loses its excluded status
after six months of long-
term care. Once this hap-
pens, if she needs Medical
Assistance, the county
will ask your mother to
put the home up for sale.
When it sells, your mother
then will be required to
use the proceeds to pay for
her cost of care until she
spends her assets down to
the eligibility limit again.
Your mother seems to be
thinking ahead to the pos-
sibility that she cannot
live in her home and she
wishes for you to have
the home. She wants to
avoid the forced sale under
Medical Assistance.

One way to do this be-
sides the adding your
name to the title and hop-
ing that she will not need
Medical Assistance for
five years, is to fit into
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an exception the uncom-
pensated transfer rule.
The exception you are
talking about is the “two-
year rule”. The two-year
rule says that a transfer
will not cause ineligibil-
ity if the person’s child
(or grandchild) resided
in the person’s home for
a period of at least two
years immediately before
becoming institutional-
ized, and who provided
care to the person that, as
certified by the person’s
attending doctor, permit-
ted the person to reside at
home rather than receive
care in an institution or
facility. See Minnesota
Statutes Section 256B.0595
subdivision 3. This exclu-
sion continues as long as
the child or grandchild
resides in the home as
their primary residence.
Minnesota Statutes Sec-
tion 256B.056 subdivision
2. Therefore, the transfer
will have to be made after
your mother has moved
out of her home and into
an institution or facility.
Because the county will
look very carefully at this
exclusion, your mother
needs to be careful. Defi-
nitions are important in
these statutes. A long-term
care facility or institution
isanursing home (“skilled
nursing facility”), a hos-
pital, or an intermediate
care facility for the devel-
opmentally disabled. An
assisted living facility and
group residential housing
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are not “institutions” un-
der the statutes. See Min-
nesota Statutes Section
256B.059 subdivision 1,
paragraph h. Therefore, if
your mother wants to use
this exception, she cannot
move from her home into
an assisted living facility
or similar setting. She has
to move from home into a
nursing home.

Furthermore, your
mother’s doctor has to
verify in a written state-
ment that you provided
care that kept her out of a
nursing home for the two
years prior to her entering
into the nursing home.
The written statement
needs to have details about
what sorts of care you
provided. The statement
should describe the sort
of care that nursing home
residents get: assistance
with activities of daily liv-
ing, things residents need
in order to safe, that show
they cannot live alone. To
help your mother’s doctor
write a good statement,
you should keep daily logs
about the care provided,
similar to nursing home
logs. Your logs can be sub-
mitted to the county along
with the doctor’s state-
ment.

In conclusion, if you
can live in your mother’s
home, provide the verifi-
able care that keeps her
out of a nursing home for
two years, and if your
mother moves directly
from her home into a nurs-
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ing home, then your moth-
er can probably transfer
her home to you without
becoming ineligible for
Medical Assistance.

This is a stressful op-
tion since no one can pre-
dict the future. Perhaps
if your mother’s health is
relatively good and there
isno prediction of the need
for Medical Assistance
within five years plus one
month, the better risk is
for your mother to transfer
an interest in her home to
you now and wait. If she
winds up not being able
to wait five years plus
one month, you can give
the home back and your
mother can try to convince
the county that the two-
yearrule exception applies
allowing her to transfer
the home to you.

This column is writ-
ten by the Senior Citi-
zens’ Law Project. It is
not meant to give com-
plete answers to indi-
vidual questions. If you
are 60 years of age or
older and live within the
Minnesota Arrowhead
Region, you may con-
tact us with questions
for legal help by writ-
ing to: Senior Citizens’
Law Project, Legal Aid
Service of Northeast-
ern Minnesota, 302 Or-
dean Bldg., Duluth, MN
55802. Include a phone
number and return ad-
dress. To view previous
articles, go to: www.
lasnem.org.
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