
IN THE CIRCUIT COURT FOR SULLIVAN COUNTY
AT KINGSPORT, TENNESSEE

BARRY STAUBUS, in his official capacity as the District
Attorney General for the Second Judicial District and on
behalf of all political subdivisions therein, including
SULLIVAN COUNTY, CITY OF BLUFF, CITY OF
BRISTOL, CITY OF KINGSPORT; STATE OF TENNESSEE
exrel. BARRY STAUBUS; TONY CLARK, in his official
capacity as the District Attorney General for the First Judicial
District and on behalf of all political sut¡division therein,
including CARTER COUNTY, CITY OF ELIZABETHTON'
crrYoF WATAUGA, JOHNSON COUNTY, CITY OF
MOUNTAIN CITY, UNICOI COUNTY, TOWN OF
UNICOI, TO\ryN OF ERWIN, WASHINGTON COUNTY,
crTY oF JOHNSON CrrY, TOWN OF JONESBOROUGH;
STATE OF TENNESSEE ex rel. TONY CLARK; DAlt{
ARMSTRONG, in his official capacity as the District
Attorney General for the Third Judicial District and on behalf
of atl political subdivisions therein, including GREENE
COUNTY, CITY OF TUSCULUM, TO\ryN OF BAILEYTON,
TOWN OF GREENEVILLE, TOWN OF MOS}TEIM,
HÁ.MBLEN COUNTY, CITY OF MORRISTOWN,
HANCOCK COUNTY, TO\ryN OF SNEEDVILLE;
HAWKINS COUNTY, CITY OF CHI]RCH HILL, TO\ilN
oF BULLS GAP, TO\ilN OF MOUNT CARMEL, TO\ryN OF
ROGERSVILLE, TOWN OF SURGOINSYILLE; STATE OF
TENNESS&E ex r¿l. DAi\ ARMSTRONG; and BABY DOE,
by and through his Guardian Ad Litem;

Plaintiffs,

PT]RDUE PHARMA, L.P.; PURDUE PHARMA,INC.;
THE PURDUE FREDERICK COMPAITIY;
MALLINCKRODT LLC1' ENDO HEALTH SOLUTIONS'
INC.; ENDO PHARMACEUTICALS, INC.; ELIZABETH
ANN BOWERS CAMPBELL; PAMELA MOORE; and
ABDELRAHMAN HASSABU MOHAMED;

Defendants.
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JURY DEMAND
Case No. C-41916
Chancellor E. G. Moody

v

MEMORANDUM OF'LAW IN SUPPORT OF'

MOTION TO INTERYENE AS OF'RIGHT ON BEHÄLF'OF'
THE STATE OF' TENNESSEE EX REL. HERBERT H. SLATERY III,

ATTORNEY GENERAL AND REPORTER



Pursuant to Rule 24.01(2) of the Tennessee Rules of Civil Procedure, the Attomey

General and Reporter, Herbert H. Slatery III, upon relation of the State, respectfully moves to

intervene as of right on behalf of the State of Telulessee in this action for the following reasons:

First, the district attomeys general, in their official capacities, have brought this case on

behalf of the State of Tennessee. (2nd Amd. Compl. at fl'lf 15-17.) The Attorney General's duties

include the "trial and direction of all civil litigated matters . . . in which the state or any officer

. . . or instrumentality of the state may be interested." Tenn. Code Ann. $ 8-6-109(bX1) The

Attorney General moves to intervene in order to fulfili his statutory duty to direct the opioid

litigation in the state.

Second, the Attorney General has broad authority to participate in suits when they bear on

the interest of the general public. State v. Heath,806 S.V/.zd 535,537 (Tenn. Ct. App. 1990). A

lawsuit brought in the name of the State that seeks to address the opioid epidemic constitutes such

a suit.

Third, the Plaintiffdistrict attomeys general have alleged a violation of the public nuisance

statute, Tenn. Code Ann. $ 29-3-101, et seq. The Attorney General has statutory authority to bring

a claim on behalf of the State under this statute. Terrn. Code Ann. ç 29-3-102. He also has the

right to intervene when the district attorneys general bring a claim under the statute. State ex rel.

Shriver v. Fraternal Order of Eagles,67l S.W.2d 859 (Tenn. Crim. App. 1984). In Shriver,the

court considered a dispute concerning the authority of a district attomey general and the Attorney

General to bring a civil suit under the gambling device forfeiture statute. The district attorney

general brought the action, and the Attorney General later moved to intervene. Observing that the

Attorney General has the statutory duty under Tennessee Code Ar¡rotated $ 8-6-109(b)(1) to try

and direct all civil litigated matters in which the State may be interested, the court found that the
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State clearly had an interest in the action because the gambling device forfeiture statute provided

that the seizing authority and the general fund were to share equally in the proceeds from the

forfeiture of property. Shriver,67l S.W.2d at 862 (citing Tenn. Code Ann. $ S-6-109(bXi).

Thus, the court found that the Attorney General had an unconditional right to intervene. Id. The

public nuisance statute is similar to the gambling device forfeiture statute at issue in ShrÌver in that

Tennessee Code Annotated $ 29-3-l0l(d) states that proceeds realized from the enforcement of

the statute are to be "paid equally into the general funds of the state and the general funds of the

political subdivision or other public agency, if any." As the State has an interest in the statutory

public nuisance claim, under the reasoning of Shriver, the Attorney General has an unconditional

right to intervene in this case to represent the interests of the State under the public nuisance statute.

Fourth, the district attorneys general retained outside counsel to represent the State in this

matter without the authorizationrequired under state law:

In all cases where the interest of the state requires, in the judgment of the governor
and attorney general and reporter, additional counsel to the attomey general and
reporter or district attorney general, the governor shall employ such counsel, who
shall be paid such compensation for services as the govemor, secretary of state, and
attorney general and reporter may deem just . . . .

Tenn. Code Ann. $ 8-6-106(a) (emphasis added). The statute leaves no doubtthat district attorneys

general may not retain outside counsel without approval from the Attorney General and the

Governor. See State v. Culbreath,30 S.W.3d 309,31+-75 (Tenn. 2000). As neither the Attorney

General nor the Govemor approved the retention of outside counsel, the representation agreement

with the firm retained to represent the district attorney general in this case is 'þlainly void ab initio

because it was without legal authonty." State ex rel. Comm'r of Transp. v. Medicine Bird Black

Bear ll"híte Eagle,63 S.W.3d 734,776 (Tenn. Ct. App. 2001). The attorneys who have entered

an appearance on behalf of the State have no legal authority to represent the State in this action.
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As a result, undersigned counsel are contemporaneously filing a notice of appearance on behalf of

the State of Tennessee in this action.

Fifth, the district attorneys general also have challenged, in the name of the State, the

constitutionality of a state statute-nameiy the state tort damages caps-which they have no

authority to do. (2nd Amd. Compl. at flfl 410-416.) In fact, 'the district attorneys general are under

an affirmative duty to defend the constitutionality of statutes of statewide application . . . ." State

v. Chastain, 87i S.W.2 d 667,667 (Tern. 1gg4). This constitutional challenge places the Attorney

General's Office in the untenable position of defending the constitutionality of a statute that the

district attorneys general have challenged in the name of the State.

As the Attorney General has determined thæ it is necessary to appear in this matter to

represent the State's interests, he respectfully requests to intervene as of right in this action.

Respectfully submitted,

ü*¿.
H. SLATERY No.9077)

Attorney General and Reporter
LESLIE ANN BRIDGES (TN BPR No. 1 1419)
Senior Deputy of Public Protection Section and
Corursel to the Attorney General
KATFIERINE M. DIX (TN BPR No.22778)
Special Counsel, Public Interest Division
Tennessee Attorney General's Office
Post Office Box202A7
Nashville, Ter¡ressee 372A2-0207
Facsimile: (61 5) 7 4l -2009
Leslie.Bridges@ag.tn.gov; (61 5) 7 41-47 10
Katherine.Dix@ag.ür. gov; (6 I 5) 532-5817

4



CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the í\e¡r.ra¡clu",. has been served by U.S
mail on this the lk+¡ day of (lacck ,2018,1o the following:

Attorneys for Plaintffi

James G. Stranch,III
J. Gerard Stranch,IV
Tricia A. Herzfeld
Benjamin A. Gastel
BRANSTETTER, STRANCH & JENNINGS, PLLC
The Freedom Center
223 PtosaI-. Parks Avenue, Suite 200
Nashville, Tennessee 37203

V/illiam Killian
CHAMBLISS, BAHNER & STOPHEL, P.C.
605 Chestnut Street, Suite 1700
Chattanooga, Tennesse e 37 450

L. Jeffrey Hagood
Bradley H. Hodge
Timothy A. Housholder
TIAGOOD MOODY HODGE PLC
900 South Gay Street, Suite 2100
Knoxville, Tennessee 37902

Attorneys for Purdue Defendants

Aubrey B. Harwell, Ji.
James G. Thomas
Miriam A. Stockton
V/illiam J. Harbison, II
NEAL & HARWELL, PLC
1201 Demonbreun Street
Nashville, Tennessee 37213

Shelia L. Birnbaum
Mark S. Cheffo
Hayden A. Coleman

QUINN EMANUEL URQTIHART & SULLIVAN
51 MadisonAvenue
New York, New York 10010
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Patrick Fitzgerald
R. Ryan Stoll
SKADÐEN, ARPS, SLATE, MEAGHER & FLOM
4 Times Square
New York, New York 10036

Attorneys for Endo Defendants

Ronald S. Range, Jr.
BAKER, DONELSON, BEARMAN, CALDWELL & BERKOWITZ,PC
Post Office Box 3038
100 Med Tech Parkway, Suite 2000
Johnson City, Tenriessee 37602

Ingo W. Sprie, Jr.

ARNOLD & PORTER KAYE SCHOLER LLP
250 \Mest 55ú Street
New York, New York 10019

Sean Morris
717 S. Figueroa Street
44û Floor
Los Angeleq Californi a 90017

Elizabeth Ann Bowers Campbell,pro se
1390 Milligan Highway
Johnson City, Tennessee 37601

Attorney for Pamela Moore

Jefferson B. Fairchild
LAV/ OFFICE OF JEFFERSON B. FAIRCHILD
Fost Ofüce Box 7
Rogersville, Tennesse e 37 857

Attorneys for Mallinclv o dt

Jessalyn H. Zeigler
Sarah B. Miller
BASS, BERRY & SIMS PLC
150 Third Avenue South, Suite 2800
Nashville, Tennessee 37 201
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Brien T. O'Connor (admitted pro hac)
Andrew J. O'Connor (admitted pro hac)

ROPES & GRAY LLP
Prudential Tower, 800 Boylston Street
Boston, Massachusetts 02 1 99

Attorneys for Abdelrahman Hassabu Mohamed

Charles T. Herndon, IV
Elizabeth M. Hutton
HERNDON, COLEMAN, BRADING & MCKEE
Post Office Box 1i60
Johnson City, Tennessee 37 605 -1 1 60

Thomas C. Jessee

JESSEE & JESSEE
Post Of[rce Box997
Johnson City, Tennessee 37605

Leslie Ann Bridges
Senior Deputy Attorney General and
Counsel to the Attorney General
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