IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA
CIVIL ACTION No. 1:15-CV-559

THE CITY OF GREENSBORO,
LEWIS A. BRANDON! II, JOYCE
JOHNSON, NELSON JOHNSON,
RICHARD ALAN KORITZ, SANDRA
SELFKORITZ, AND CHARLI MAE

DEFENDANT'S BRIEF IN
RESPONSETO PLAINTIFFS'

SYKES, COMPLAINT, MOTION FOR
TEMPORARY RESTRAINING
Plaintiffs, ORDER, MOTION FOR
PRELIMINARY INJUNCTION AND
VS. REQUESTS FOR TEMPORARY AND

PERMANENT INJUNCTIVE RELIEF
GUILFORD COUNTY BOARDOF
ELECTIONS,

Defendants.

N N N N N N N N N N N N N N N

NOW COMES Defendant Guilford County Board Eiectionsstatingits position
regarding the Plaintiff's Complaint filed on July 13, 2015, includirmgquestsfor
temporaryand permanentinjunctive relief and the Plaintiffs' Motions for Temporary
RestrainingOrderandMotion for Preliminaryinjunction asfollows:

l. BACKGROUND

OnJuly 2, 2015, eleve(ll) days beforehe Plaintiffs filed this action,the North
Carolina General Assembly passelbeal act, referredo in the Plaintiff’s Complaintas
the “Greensboro Act.” 2015N.C. SessLaws 138. The GreensbordAct, inter alia, set
out a new redistricting plan fahe cities of Greensborand Trinity, locatedrespectively

in Guilford andRandolphcounties
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Defendant Guilford County Board of Electioissrequiredby N.C. Gen. Stat. §
163-1 et seq.to conduct fair, impartialand lawful electionswithin the county.In that
capacity, Defendardcknowledgeshatit is a necessary partp this action.In orderto
carry outits mandateto hold the required electionst is the opinion of Defendarnhatit
must inform theCourt of the necessary processasd appropriate timetablas which it
couldcary outits statutory dutiedN.C. Gen.Stat. § 163-284 (2011).

. QUESTION PRESENTED

Theissuebeforethis Courtconcernghe definition oftherole of Guilford County
Board of Electionsas the sole defendantin this matter,and the appropriate remedin
light of the Plaintiffs’ Complaintand request for temporary and permanent injunctive
relief.

.  ARGUMENTS

A. THE GUILFORD COUNTY BOARD OF ELECTIONS SERVES A
VITAL, BUT STATUTORILY LIMITED, ROLE TO CONDUCT
ELECTIONS IN A FAIR AND IMPARTIAL MANNER AND, THUS,
PERFORMS A SOLELY ADMINISTRATIVE OR MINISTERIAL
FUNCTION.

Generally speaking, county boards of elections (hereinafter, also sometimes
referredto interchangeablyas“local boardsof elections”) conduct allelectionsin North
Carolinain their respective jurisdictions. N.@en. Stat. 8 16383 (2013). The North
Carolina General Statutemuthorizetwo types ofelections: (1) regular elections of
candidatesto office, and (2) special elections. N.C. Gen. Stat. § 163-1 (2015)In

conductingthose elections, county boards eléctiors, including the Guilford County
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Board of Elections,are mandatetdy North Carolina statuteso conduct fair,impartial,
and lawful electionsin Guilford County. N.C. Gen. Stat. § 163-166.5 (2002). Further,
county boards of elections, including the Guilford County Boar&lettions,mustact
within the regulationsand directions ofthe State Board oElections(hereinafter, State
Board”) andis subjectto reviewby the state boardN.C. Gen.Stat. 163-22 (2012).
1. The Guilford County Board of Elections is a local board of elections
that has statutory authority and duties that are limited in scope as
prescribed under N.C.Gen. Stat. § 163-33 (2013).

The Guilford County Board of Elections, likall local boards ofelections,does
not have discretionarputhority in implementation ofelection rules, regulations,and
proceduresBYy statute,the State Board oElectionshas‘“general supervision over the
primaries and electionsn this State” and haghe overall responsibility for electiondd.
The duties of the county board of elections falinto the limited categories of
administrative duties and quasi-judicial dutiiesvhich the county boards olectionsare
restricted to the following activities: (1) Make and issue rules, regulations, and
instructionsconsistenwith directives from the State Board pursunN.C. Gen. Stat. 8
163-132.4(2) Appointall chiefjudges,judges, assistantand other officers otlections,
and designatehe respective precinct$3) Hear protestaboutelectionirregularitiesand
complaints about election official&4) Establish,define, provide, rearrange, discontinue
andcombine election precincts, provide placesrégistrationandfor holding primaries
and elections;(5) determinethe sufficiency of petitions{6) Advertiseand contract for

printing of ballotsand other election supplie$7) Provide forthe purchase, preservation,
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and maintenance of voting boothand other election equipmentand documents; (8)
Provide forissuanceof all notices, advertisementsnd publicationsconcerningelections
requiredby law; (9) Receive returns of primarieend elections,canvassreturns, and
issuing certificates ofelection enabling candidateto take office; (10) Appoint and
remove the board’s clerk, assistant clerksand other employeess well as precinct
transferassistants{11) Prepare and submit budget estimates for costieztionsfor
ensuingfiscal year; (12) Perfornts duties under Chapter 1@Bdasdirectedby the State
Board; hearing challengés voter registration(13) Maintain accest ballot boxesand
any other election related materials and equipment; (a4yl Make available forms
concerningdeceased voterkl.C. Gen.Stat. § 163-33 (2013).

In general, county boards @lectionsare prohibited fromacting “inconsistent
with law or the rules establishedy the State Board oflections.” RepublicanParty of
North Carolinav. Martin, 682F. Sup. 834,(M.D.N.C. 1988),rev’d on other grounds
865 F.2d 1259 (4th Cir. 1988)(reversiray appeal,denial ofthe motion to intervene);
seealsg N.C. Gen. Stat. 163-33 (2013).

2. The Guilford County Board of Electionsis mandated by statute to act
in an efficient, impartial, and honest manner concerning election
administration.

County boards oélectionsare directed,by the North Carolina statuteand under
the rules promulgatedby the State Boardio maintain“The appearancas well asthe

reality of care, efficiency, impartiality, and honest electiadministration.” N.C. Gen.

Stat. 8 163-166.5 (2002) (emphasis adddt)s importantto notethe dual mandateto
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not only fulfill its role to administer elections animpartial manner, buto maintain the
appearancandthereality ofimpartiality. Theimportance of public confidendkatlocal

electionsareconductedn sucha manneandby individuals who have no partisagenda
—in fact, whom haveo agendaat all, butarefair, impartialandlawful — cannotbe over-

emphasizedor overstated. Perhap#he bestillustration of this is to consider how
impartial an electionwould be consideredf Defendanttook a stand,any stand, orthe

underlying constitutionality issuand this Court ruled otherwiseln administration of
elections, the Guilford County Board ofElections, in acting impartialand in a

nonpartisan manneralso holds its Team Membersto the same standardof care,

efficiency, impartiality and honest election administration. In training of the Team

Members,the local boards of electiorare mandatedby the State Boardo ensure that
Team Members'provide voter assistance a nonpartisan mannewill not attempto

influence any decision of a voter being provided any typessistanceandwill not wear
any clothing or pinswith political messagewhile assistingvoters.” 08 N.C. Admin.
Code 16 .01032015). Therefore, local boards @iectionsmust conduct themselves

administrators or stewards thfe statutesandrules forconductingelections;jt is not,and

cannot,functionin a policy-makingolein lieu of orin additionto its ministerial function
in conductingelections.

3. The Guilford County Board of Elections performs only a ministerial
role regarding elections conductedn its precincts.

The essentiakole of thelocal board of electionsncluding the Guilford County

Board of Elections,is specific and narrav. The county boardof electionshave no
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authorityto actin a manner inconsistent witihe statutes governinglectionsand are
“merely actingin a ministerial capacityand can only carry out dutiess detailedby
statuteandthe StateBoard.” Martin, 682 F. Supp.834 at 835. To the extent thathe
Plaintiffs seekredressfrom the Guilford County Board of Elections outside election
administration,t is superfluoussincethe Guilford County Boardf Electionsexercises
virtually no discretionin the implementation oftatedlaw andact only in a ministerial
capacity. Id.

B. THE GUILFORD COUNTY BOARD OF ELECTIONS MAY BE A
NECESSARY DEFENDANT IN THIS ACTION, BUT ONLY TO THE
EXTENT THAT ANY TEMPORARY AND/OR INJUNCTIVE RELIEF
ISSUED BY THE COURT WILL ISSUE DIRECTLY TO THIS LOCAL
BOARD OF ELECTIONS IN CARRYING OUT ITS MINISTERIAL
DUTIES, BUT NOT TO THE EXTENT THAT GUILFORD COUNTY
BOARD OF ELECTIONS CAN PROVIDE ANY REMEDY
REGARDING HOUSE BILL 263 (NOW, 2015N.C. SESS.LAWS 138).

Defendant does not contest titamay be a necessary paréy,leastto the extent
necessaryo implement any electioto be conducted pursuatatthe orders othis Court!
However,any mandates directetb more appropriatentities,which shouldbe partiego
this case will derive the same effeeindin a more practical manner.

Therole of the State Boards to have generasupervisionoverthe primaries and
electionsin this Stateandto make such reasonahfeles and regulationsvith respecto

the conduct of primariesnd elections, notin contradictionwith other provisions of

1t is incumbent upon Defendatnt notethe casdaw, includingMartin, supra which
suggest a contrary conclusiorMartin did, in fact, dismisghelocal board otlectionas

a party.
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Chapter 163andto makerecommendationto the Governor and legislatunelative to
the conductand adminisation of the primariesandelectionsin the Stateasit may deem
advisable.N.C. Gen. Stat. 163-22 (2009). Pursudntthoseduties ofthe State Boards
outlined,the local boards otlectiondo not possesandare not authorizedy statuteto
influence policies or procedures regarding primaries and elections administration.
Further,the State Boards authorizedoy statuteto assistany county board aflectionsin
any matter in which litigation is “contemplated or has beeninitiated” to provide
assisanceto in that litigation in which uniform administration of Chapter 163 thie
North Carolina General Statutes has beenyould be, threatenedN.C. Gen. Stat. 163-
25 (2011). Further, the State Board htme authorityto promulgatereasonablaenterim
temporaryrules and regulationsregardingelections administratiom the event that any
Stateelectionlaw is held unconstitutional omvalid by a State or federatourt or is
unenforceable because of objectiaterposedby the United StatesJusticeDepartment
underthe Voting RightsAct of 1965,and suchruling adverselyaffectsthe conductand
holding of any pending primary or electiolN.C. Gen. Stat. 163-22.21986). The State
Boardis also‘“authorized, upon recommendation ¢tie North CarolinaAttorneyGeneral
(hereinafter,“Attorney General”), to enter into agreement with theourtsin lieu of
protracted litigation untilsuch time as the General Assembly convenes.” Id.
Additionally, the North Carolina Attorney Generéhereinafter,“Attorney Gereral”) is
mandated under North Carolifew to providethe State Boardvith legal assistancen

the“execution of its authority” or to recommend private counset.
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The caselaw does, however, present interesting questionstlie Court to
consider. In RepublicanPartyv. Martin, the court upheld the dismissal dhe local
Boards ofElection (including, interestinglythe Guilford County board oElection) as
“superfluous” to the matter seeking the inclusion ekrtain candidates orthe local
ballotssincethe local boards must merely followhe guidanceand mandates established
by the GeneralAssemblyandthe State Board oElections. Id. However,in Wright v.
North Carolina,Plaintiffs, in anactionseekingasthe Plaintiff seekhere,to challenge a
local bill redistricting matterin Wake Countysoughtto add the Governor, the Senate
President Pro Terandthe Speaker fothe House. Wright v. North Caroling 787 F.3d
256 (4thCir. 2014). Thecourtin Wright foundthatthe General Assembly officialaere
not necessary partiesnd further opinedin dicta that the Governorwas also not a
necessary party. Taken togetherand read broadly, these cases preseamt apparent
anomaly: local Boards dlectionsarenot necessary parties since they hawauthority
to actother than requirelly rule or statute Kartin) while the partieswith authority,i.e.,
the GeneralAssemblyandthe State,are not necessary parties sinitey lack a “special
dutyto enforcethe challenged Sessidaw.” (Wright, 787F.3dat 262).

Perhapsin partial responsedo this anomaly, in 2013 the General Assembly
amended legislation whicstatesthat the Speaker othe House of Representativesd
the President Pro Tem dlfie Senate have joint standiagagentsof the statein any court
casethat challengesa state statuteor a provision ofthe North Carolina Constitution.

2014 N.C. SessLaws 115. While this statute haslearimplicationsin North Carolina
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Courts, it is less impactful for Federal Courand can serveas no morethan a clear
statement ointentin this Court's analysis of necessary and permissive patrties.

Upon more careful analysis, this apparent anomalyess acute than it may
appear. The relief soughtin Martin did not require local Boards ofElectionsto be
subjectto injunctive relief or other mandate frorthe courtto be successfullyresolved;
suchis clearly not thecasehere. Eventakingthe ministerial roleof Defendant Guilford
County Board of Electionst will be subjecto some form of injunctiveelief regarding
implementation ofts duties— whetherin the form of anactualinjunction from thisCourt
or in theform of temporaryulesissuedoy the State Board of Elections.

The Guilford County Board oElectionsdoes not opiné this Brief asto whether
thereareother necessary parties but does vigsttateits position thait has no objection
to theinclusion of anyappropriateadditional parties.

C. DEFENDANT’S ROLE OF CONDUCTING ELECTIONS WITHIN THE
CONTEXT OF THE INSTANT MATTER.

The Defendanintendsto provide such informatioasthis Courtdeems necessary
to ensure fair, impartisandlawful electionasthe Court conducts the proceedingshis
caseand provides guidancéo the parties. In orderto carry out a proper election, the
Guilford County Board oElectionsmust ensureompliancewith the following tasksthat
adhereo stautory deadlinegor other administrative deadlines):

1. Absenteeballots, for civilianand military/overseas votersaustbe availableat

least30 days prioto anyelection,per N.C. &n.Stat. § 163-302(b).
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2. Guilford County Board oElectionsstaff will need,at minimum, twelve {2)
business dayt prepare, proofseekapprovalfrom the State Board, pursuant
to 163-165.3(a), thoroughltest ballots, and print ballots (eitheiin house or
througha vendor).

3. Notice of election,including date, nature daflection,andissues submittetb
voters, must be publishatireetimes (3x) once peweekin the twenty (20)
day period preceding thdose of books foran electionwhich occurs twenty-
five (25) days prioto theeledion. N.C. Gen.Sat. 8§ 163-33(8) basically gives
a forty-five (45) to thirty-eight (38) day window forthe first legal
advertisemento be placedegardingthe October 6th election.

D. OTHER ISSUES REQUIRING ATTENTION

The intent of Guilford County Board of Elections to provideto this Court with
suchdemographic information and statistics that rnayecessarilyelevantto theissues
presentedo the Courtin this matter. The Guilford County Board dElectionsprepares,
as part of its regular electiors administrationthe following information that may be
relevantto this instant matter.

Thereareadditionalcrucial factorghatthe Court may find usefuin reachingany
determinationsin this matter. There will be no, or very minimal,cost increasesin
administeringthis election undereither new or old statutory constructions- evenif
changesremadeat a late date- but before filingis over. However, holdingan election,

invalidating the results,and conductinganotherelectionwill havesubstantinadditional

10
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costs(doublethe cost). The City of Greensboraeimburseshe Guilford County Board of
Elections for one hundred percent (100%) of direxiststo administerthe election

pursuantto N.C. Gen. Stat. § 163-284.The Guilford County Board oElectionscan

revertto the old districtswith a fewhours’ notice priorto any filing date. Once actioms

the first section of this document have beguechangewill be very difficult and

challenging.Though not statutorilyequired,postcards with the new districts would be
mailed to all city voters at a cost to the Guilford County Board ofElections of

approximately ninety-thousand dollars and 00/&60ts($90,000.00) fowhich the City

of Greensboravould beinvoiced.

Underdifferentcircumstanceghan this lawsuitNorth Carolinalaw doesallow the
movement of municipatlectionsinto the nextyear’s election schedule pursuatN.C.
Gen.Stat. 8 160A-23.1(d)If necessary, filingould be accomplishenh lessthanone(1)
week,aslongasthe August 7, 2015 deadlinis retained HouseBill 263 changethe city
councilterms from 2-yeato 4-year terms (Sec 2.(c) tdie HB263); howeverthe terms
are not staggered.HouseBiIll 263 formulategshose changes througkhe city charter
(Section 3.01 othe charter), buit does not changall of the referencego the old two-
year terms (Section 2.42-3)).

Thus,it is necessary fothe Guilford County Board of Election® proceed with
its next requiredelection, howevethe Court determineshat electionto be structured,
which must be conductedithout further modificatiorby August 7, 2015.Simply stated,

the next election can beonductedn amannerasdescribed undehe currentstatute orn

11
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some modified version fadhe nextelection,solong asall the necessary components for
conductingthe electionareestablishedby that date.
IV.  CONCLUSION
The Plaintiffs, in their Complaint,challengeghe Constitutionalitya bill adopted
by the GeneralAssembly; however, the defendant Guilford County Boarélettions
has no authority over drawing of districts, tihh@nnerof electionof Greensboraouncil
members ortheir terms or any other governan@suesinvolving Greensboracouncil
members. Defendant Guilford County Board @&ledions merelyconductsthe elections
within the mandates establishég statute andwherechallengedto the extent upheldy
judicial review. The Guilford County Board of |Ectionsis chargedby statutewith
actingin a fair, impartialandlawful manner- bothin appearance and fact. Guilford
County Board of Elections has actedd will continueto act within the scopeand
authority grantedto it under North Carolina law, including any mandates isdyethis
Court. Additionally, the Guilford County Board ofElectionsis availableto provide
additional information forthe Court’s review and considerationas the Court provides
guidance through this process.
Thisthe 20th day of July, 2015.

[slJ.Mark Payne

J.Mark Payne (N.C.S.BNo. 11046)

Attorney for Guilford County Board of

Elections
mpayne@co.quilford.nc.us
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OFFICEOF GUILFORD COUNTY ATTORNEY

301W. Market Street
POBox 3427 (27402)
GreensborolN.C. 27401
Phone: (336) 641-3852
Fax: (336)641-3642
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CERTIFICATE OF SERVICE
The undersigned hereby certifiisaton the_ 20 day of July, 2015, a copy of

the foregoingDefendant's Brief In Opposition To Plaintiffs’ Complaint, Motion For
Temporary Restraining Order, Motion For Preliminary Injunction And RequestsFor
Temporary And Permanent Injunctive Relief wasserveduponall partiesin accordance
with the provisions ofRule5 ofthe Federal Rules oTivil Procedure by:

Handdelivering a copy heredb the attorney for eackaid party addressed
asfollows:

Depositing a copy hereof, postage prepaid, the United StatesMaill,
addressedsfollows:

Telecqying a copythereofto the attorney foreachsaid party andto each
pary asfollows:

X Sending a copthereofto the attorney for eackaid party ando each party
by electronicmail (‘e-mail’) asfollows:

JimW. Phillips, Jr. JuliaC. Ambrose Daniel F.E. Smith
Brooks, Pierce, McLendonBrooks, Pierce, McLendon,|Brooks, Pierce, McLendo
Humphrey & Leonard, LLRHumphrey & Leonard, LLP |[Humphrey & Leonard, LL
Post OfficeBox 26000 Post OfficeBox 26000 Post OfficeBox 26000
GreensboroNC 27420 GreensboroNC 27420 GreenshoroNC 27420
iphillips@brookspierce.corjambrose@brookspierce.cadsmith@brookspierce.cof
Attorney for Plaintiff City olAttorney for Plaintiff City of |Attorney for Plaintiff City
Greensboro Greensbhoro of Greensboro

Anita S. Earls

Allison J. Riggs

Southern Coalition for Social Justice

1415W. Hwy 54, Ste 101

Durham,NC 27707

anita@southerncoalition.org

Allison@southerncoalition.org

Attorneys for Plaintiffs Lewig\. Brandon, Ill, Joyce Johnson, Nelson Johnson, Rid
Alan Koritz, Sandra Self Koritz, and ChaMiae Sykes

X Use of the Courts CM/ECF electronic filing system which will send
notification ofsuchfiling to the PlaintiffS counselof record.

This the__20  day of July, 2015.

/s/ J. Mark Payne
J.Mark Payne
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