From: Lee S. Smith

To: Mayor Bernard

Cc: Joel Bard

Subject: Mohawk Theater
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Mayor Bernard,

You have asked whether City Council approval is required to approve the sale of the Mohawk Theater
where the only response to a request for proposals for the disposition of the property included an offered
purchase price that is less than the assessed value of the property. In my opinion, there is no
requirement that further authorization by the City Council is required.

| have reviewed G.L. c. 30B s. 16, the City’s Charter, Ordinances, and prior vote of the City Council.
Ordinance Section Article XXIII-B, Section 2-128B provides:

“The Mayor shall seek authorization of the City Council pursuant to General Laws, Chapter 40, Section 3
to sell or dispose of any real estate owned by the City of North Adams. No order authorizing the sale or
disposition of real estate shall be passed finally on the date on which it is introduced, except in cases of
special emergency involving the health or safety of the people or their property as declared in a preamble
thereto separately voted on and receiving the affirmative vote of 2/3 of the members of the City Council.
Every such order, except emergency orders as hereinbefore defined, shall be published once in full in a
local newspaper with a daily circulation, prior to final passage by the City Council. Written notice of intent
to sell or dispose of such real estate shall be given to the owners of real estate directly abutting and/or
within a one-hundred-foot radius of the real estate to be sold or disposed of prior to the Mayor seeking
authorization of the City Council, except in cases of emergency as hereinbefore defined.”

By Order No. 11,767 dated February 12, 2019 (copy attached), the City Council declared the Mohawk
Theater property “to be no longer needed for municipal purposes, and available for disposition; and shall
maintain the historic integrity of the marquee in perpetuity” [sic], and ordered that the Mayor is authorized
to dispose of the property in accordance with the requirements and provisions of G.L. c. 30B, s. 16 “to
include executing a purchase and sale agreement for the property.”

In my opinion, said City Council Order gives broad authority to the Mayor to dispose of the property
without further authorization, provided that the disposition complies with G.L. c. 30B.

G.L. c. 30B, s. 16(g) provides, “If the governmental body decides to dispose of property at a price
less than the value as determined pursuant to paragraph (b) [determining the value through
procedures customarily accepted by the appraising profession as valid], the governmental body
shall publish notice of its decision in the central register, explaining the reasons for its decision
and disclosing the difference between such value and the price to be received.

You have stated that the purchase price offered pursuant to the Request for Proposals is
significantly less than the assessed value of the property which | assume was properly determined
as required by G.L. c. 30B, s. 16(b).

As such, notice of the sale for less than fair market value must be published in the Central
Register explaining the reasons for the decision to sell at such price and disclosing the difference
between the property value and the price to be received. Such notice must further include a valid
public purpose, including without limitation, promotion of the public welfare. The link to the
Central Register form to be filed is included below. Please let me know if you need my assistance
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Uity of North Adams

In ity Council

®rdered:

That the North Adams City Council, pursuant to the provisions of Massachusetts General Laws
Chapter 30B, Section 16, hereby declares the property located at 109 — 113 Main Street, in North
Adams, as further described in Assessor’s Maps #125, Lot 15; #126, Lot 32; and #126, Lot 32-B;
and commonly referred to as the Mohawk Theater, to be no longer needed for municipal
purposes, and available for disposition, without restriction as to use; “t.

And be it further ordered: That the mayor of North Adams, acting on behalf of the City
Council, be and is hereby authorized to dispose of these parcels in accordance with the
requirements and provisions of Massachusetts General Laws Chapter 30B, Section 16, to include
executing a purchase and sale agreement for the property.

vy






IN CITY COUNCIL
February 26, 2019

It was VOTED: to refer to Community
Development Committee, and postpone to
the meeting of March 12, 2019.
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An Order Authorizing the Mayor to
execute a purchase and sale agreement for

the Mohawk Theater.

IN CITY COUNCIL
February 12, 2019

Meeting was cancelled due to weather.
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IN CITY COUNCIL
February 19, 2019

It was VOTED: to postpone to the meeting
of February 26, 2019.
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with the preparation and/or submission of the filing and/or if | can be of further assistance.

https://www.sec.state.ma.us/sprpublicforms/RPSubmissionForm.aspx

-Lee

Lee S. Smith, Esq.

KP|LAW

101 Arch Street, 12th Floor
Boston, MA 02110

0O: (617) 654 1809

C: (617) 699 2935

F: (617) 654 1735
Ismith@k-plaw.com
www.k-plaw.com

This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the
intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have
received this communication in error, please delete all electronic copies of this message and attachments thereto, if any, and
destroy any hard copies you may have created and notify me immediately.


https://us-east-2.protection.sophos.com/?d=state.ma.us&u=aHR0cHM6Ly93d3cuc2VjLnN0YXRlLm1hLnVzL3NwcnB1YmxpY2Zvcm1zL1JQU3VibWlzc2lvbkZvcm0uYXNweA==&i=NWU3MTE5Y2ZmZjZiMmExNzg0ZGEyNTI1&t=QTQrTkIrSkRVQWxaY0REZFU0UG1SSjd1di9hZEh3RE9ydk8zKzdHYldNYz0=&h=655d88ec95a6434d97752ea46cc9982e
mailto:lsmith@k-plaw.com
https://us-east-2.protection.sophos.com/?d=k-plaw.com&u=aHR0cDovL3d3dy5rLXBsYXcuY29tLw==&i=NWU3MTE5Y2ZmZjZiMmExNzg0ZGEyNTI1&t=aG1tRkN6Y0c2MzBJYWkwRGVEZ3lnNlVJVVpYd2FMRC9UVnRhOWJsOEN5UT0=&h=655d88ec95a6434d97752ea46cc9982e

