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I.  INTRODUCTION  

1. The County of Shasta (the “County”) has been forced to bring this action to stop 

an illegal overreach by the California Energy Commission (the “Commission”) which has 

asserted de facto jurisdiction over an application to certify a large wind energy project named 

Fountain Wind in a mountain ridge and high fire risk area located within the unincorporated area 

of the County (the “Project”).  The Project area is also within the ancestral territory of land for the 

Pit River Tribe, who is related to other local tribes.  The Commission has decided to review the 

resubmitted application for the Project under recently enacted legislation, AB 205, even though 

virtually the same application was previously presented to the County, the County spent nearly 

five years reviewing it, and the County eventually denied it for many valid reasons at both the 

Planning Commission and Board of Supervisors levels.  These reasons included, among others, 

health and safety issues raised by previous devastating fires in the area and the threat of future 

wildfires at the Project site, ancestral and anthropological concerns raised by local Native 

American Tribes, as well as many other issues publicly presented by environmental and aerial 

firefighting experts, local groups and residents during the County’s extensive review process.   

2. The applicant never sought judicial review of the County’s denial and the time to 

do so has long passed.  Instead, almost a year and one half after the denial of the application, it 

chose to resubmit the application to the Commission and the Commission has begun to review it.  

In effect, the application over which the Commission is now asserting jurisdiction is nothing more 

than an attempt to get a second bite at the apple to illegally overturn the County’s action without 

judicial review and in violation of the plain language of AB 205 and California constitutional 

separation of powers principles.  Nevertheless, the Commission has decided that it has 

jurisdiction, apparently invoking authority that was not granted by the Legislature, and never 

responding to the objections to Commission jurisdiction timely raised by the County, the Tribe 

and other parties.  Without a judicial determination of jurisdiction in this case, the Commission 

will continue review of the Project, needlessly spend public time and resources on a matter over 

which it has no jurisdiction, and usurp local and judicial authority on a matter that has already 
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undergone a thorough and complicated review process which, it is important to note, the applicant 

itself initially chose to pursue.     

II.     THE PARTIES 

3. The County of Shasta is known for its natural beauty, including beautiful vistas of 

mountains, ridges, canyons, lakes and valleys.  The County has a population of approximately 

180,000 and is home to three incorporated cities:  Anderson, Redding and City of Shasta Lake.  

With lakes, mountains, rivers, parks, and hundreds of miles of trails, and a variety of outdoor 

attractions, Shasta County is home to endless recreation activities including hiking, biking, 

camping, fishing and cross-country skiing, among many others.  The County is located in a 

biologically and culturally rich—and densely forested—area of Northern California.  The County 

now includes the ancestral homelands of the Pit River Tribe as well as other related tribes.  

Lassen National Forest lies to the southeast of the Project site, and the Shasta-Trinity National 

Forest is to the north.  The County’s natural and cultural resources will be directly impacted by 

the Project if it is approved, and the County’s own land use authority will be impaired if the 

Commission proceeds to process the Project application.    

4. Respondent and defendant California Energy Commission, formally the California 

State Energy Resources Conservation and Development Commission, is, and at all times 

discussed herein was, a public agency of the State of California organized pursuant to the 

Warren-Alquist State Energy Resources Conservation and Development Act (the “Warren-

Alquist Act”), Cal. Pub. Res. Code § 25000 et seq.  Its principal offices are located in 

Sacramento, California.  The Commission is a branch of the executive power of the state.  Real 

Party In Interest Fountain Wind LLC is a Delaware limited liability company (“Fountain Wind”).  

Fountain Wind is the Project applicant.   

III.     THE PROJECT 

5. On November 4, 2016, the Shasta County Department of Resource Management 

Planning Division received a permit application for a use permit (Use Permit 16-007) to 

construct, operate, maintain, and decommission a wind energy generation project (wind turbines 

and related infrastructure) in an unincorporated area of Shasta County.  The applicant was Pacific 
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Wind Development, LLC (“Pacific Wind”), a predecessor in interest in the Project to Fountain 

Wind, the current applicant with the Commission and entity related to Connect Gen LLC 

(“ConnectGen”).  ConnectGen has represented that it is a multi-technology renewable energy 

platform based in Houston, Texas and focused on advancing projects from greenfield 

development and origination through construction and operations with over 20,000 megawatts of 

wind, solar and energy storage projects in development across the United States.  

6. The site for the Project is on land located in an unincorporated area of the County 

and adjacent to Tribal trust land in the town of Montgomery Creek.  As originally proposed to the 

County in 2016, the Project included up to 72 wind turbines with a maximum height of up to 679 

feet.  Each wind turbine would have a generating capacity of 3 to 6.2 megawatts (MW), with a 

total nameplate generating capacity of up to 216 MW and associated transformers together with 

associated infrastructure and ancillary facilities.  In the original application, the project was 

planned to be developed within a leasehold area of approximately 4,464 (four thousand, four 

hundred sixty-four) acres.   

7. As described in more detail below, upon receipt of the application, the County 

conducted a robust environmental review and analysis of the Project over a two-and-one-half-

year period, culminating in a 2,000-plus page environmental impact report (“EIR”) under the 

California Environmental Quality Act (Public Resources Code section 21000 et seq. [“CEQA”].  

The County issued the Final EIR (collectively the Draft EIR, Responses to Comments on the 

Draft EIR, and an Errata) in May 2021.  As also set forth in more detail below, the County found 

in its Final EIR that the Project would cause unavoidable adverse impacts to biological resources, 

cultural and tribal cultural resources, aesthetics, and air quality.   

IV.     REVIEW OF THE APPLICATION BY THE COUNTY 

8. Pursuant to Shasta County Code § 17.92.020, any use permit application submitted 

to the County must be reviewed by County planning staff for compliance with CEQA.  The 

County Planning Commission “may approve, conditionally approve or deny approval of the 

application by resolution,” and cannot approve the permit unless it finds that the use would not 

“be detrimental to the health, safety, peace, morals, comfort and general welfare of persons 
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residing or working in the neighborhood of the proposed use or be detrimental or injurious to 

property and improvements in the neighborhood or to the general welfare of the county[.]”  

9. The approximately 4,464-acre Project site consisted exclusively of private 

property operated as managed forest timberlands.  It would also be located within a geographic 

area that is traditionally and culturally affiliated with the Pit River Tribe and other related local 

tribes.   The Project site would be located approximately one (1) mile west of the existing Hatchet 

Ridge Wind Project, a wind turbine project previously approved by the County.  The Project Site 

was also six (6) miles west of Burney, thirty-five (35) miles northeast of Redding, immediately 

north and south of State Route (“SR”) 299, and near the private recreational facility of Moose 

Camp and other private inholdings.  Other nearby communities include Montgomery Creek, 

Round Mountain, Wengler, and Big Bend.   

10. Access to the Project site was to be provided regionally and locally by Interstate 5, 

approximately thirty-five (35) miles to the west of the Project site; SR 139, approximately sixty 

(60) miles to the east of the Project Site; SR 299; and via three existing, gated logging roads that 

would be used to enter and leave the Project site. 

11. The Project, as originally proposed, included up to seventy-two (72) wind turbines, 

but was later reduced to forty-eight (48).  The Project resubmitted to the Commission is for 48 

turbines as it was revised and submitted to the County Board of Supervisors.  Infrastructure and 

facilities associated with the Project would include the following: 

 A 34.5-kilovolt overhead and underground electrical collector system to connect 

turbines together and to an onsite collector substation;  

 Overhead and underground fiber-optic communication lines;  

 An onsite switching station to connect the Project to the regional grid operated by 

Pacific Gas and Electric Company (PG&E);  

 A temporary construction and equipment laydown area;  

 14 temporary laydown areas distributed throughout the Project site to store and 

stage building materials and equipment; 

 A 7,000 square-foot operation and maintenance facility;  



55398.00043\41793062.12 

 

 

 - 6 -  

VERIFIED PETITION FOR WRIT OF MANDATE  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B
E

S
T

 B
E

S
T

 &
 K

R
IE

G
E

R
 L

L
P

 
A

T
T

O
R

N
E

Y
S

 A
T

 L
A

W
 

33
9

0
 U

N
IV

E
R

S
IT

Y
 A

V
E

N
U

E
, 5

T
H

 F
L

O
O

R
 

R
IV

E
R

S
ID

E
, C

A
L

IF
O

R
N

IA
  9

2
5

0
2

 

 Up to four permanent meteorological towers;  

 Temporary, episodic deployment of mobile Sonic Detection and Ranging or Light 

Detection and Ranging systems within identified disturbance areas (e.g., at 

meteorological evaluation tower locations); and 

 Two storage sheds and three temporary batch plants.   

12. New access roads would be constructed within the Project site, and existing roads 

would be improved.  The Project would operate year-round.  

13. The initial application for the Project submitted to the County first in 2016 began a 

five-year process of public meetings and hearings, environmental review, submittal of amended 

applications, and significant opposition from local tribes and community members.  

14. Members of the Pit River Tribe (“Tribe”), whose tribal ancestral lands encompass 

the Project site, opposed the Project.  Tribal members commented that they would be immediately 

adversely impacted by the construction of the Project in many ways, including: 

 Mental and physical health; 

 Land health; 

 Watershed health; 

 Ground instability that could trigger landslides; 

 Limited access to sacred waters and springs; 

 Impacts to cultural resources; and  

 Permanent damage and destruction to traditional historical areas integral to the 

identity of the Pit River People that could not be mitigated.   

15. These impacts would continue long after decommissioning the Project on the land.   

16. The Tribe also commented that the Project would irrevocably alter mountain 

ridges that are sacred to the Tribe and where the Tribe would traditionally hold ceremonies and 

gather food.  Tribal members also expressed concerns about wildfire risks. 

17. Other members of the public expressed concerns involving:  

 Increased wildfire risk; 

 Increased construction traffic;  
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 Rock blasting impacts on wildlife;  

 Bird and bat mortality; 

 Light, air, and noise pollution;  

 The diminishment of the aesthetic value of the mountain ridges;  

 Negative impacts on tourism and recreation; and  

 Negative impacts on property values. 

18. Attached hereto and incorporated herein by this reference as Exhibit “A” are true 

and accurate copies of the written comments and concerns raised by the Pit River Tribe and 

accurate transcripts of oral comments by members of the Tribe as they were submitted to the 

County.  Attached hereto and incorporated herein by this reference as Exhibit “B” are true and 

accurate copies of the written comments and concerns raised by members of the public other than 

the Tribe and individual tribal members and accurate transcripts of oral comments submitted by 

members of the public other than the Tribe and individual tribal members as they were submitted 

to the County.  

19. The County’s 2,000-plus page Final EIR under CEQA responded to each public 

comment that fell within the scope of CEQA, analyzed each CEQA-related impact, and included 

extensive consultations with and review by several state agencies with jurisdiction over the 

subject matter of the Project.  Preparation of the EIR began with the publication of the Notice of 

Preparation of a Draft EIR for the Project (“NOP”).  The NOP was issued on January 15, 2019.  

20. In the EIR, the County determined that the Project would cause a multitude of 

significant and unavoidable impacts, including the following: 

 Adverse effects on the visual character and visual quality of views from publicly 

accessible vantage points;  

 Generation of particulate matter (“PM10”) air emissions during construction, 

decommissioning, and site reclamation that would result in a cumulatively 

considerable net increase of PM10 in the region which is in non-attainment of 

State ambient air quality standards for PM10;  



55398.00043\41793062.12 

 

 

 - 8 -  

VERIFIED PETITION FOR WRIT OF MANDATE  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B
E

S
T

 B
E

S
T

 &
 K

R
IE

G
E

R
 L

L
P

 
A

T
T

O
R

N
E

Y
S

 A
T

 L
A

W
 

33
9

0
 U

N
IV

E
R

S
IT

Y
 A

V
E

N
U

E
, 5

T
H

 F
L

O
O

R
 

R
IV

E
R

S
ID

E
, C

A
L

IF
O

R
N

IA
  9

2
5

0
2

 

 Significant adverse impacts to or direct mortality of bald and golden eagles during 

Project operations; 

 Mortality and injury to raptors as a result of collisions with wind turbines and 

electrical transmission lines during Project operations; 

 Direct mortality and injury to bats as a result of Project operations and 

maintenance;  

 A cumulatively considerable contribution to significant cumulative impacts to 

avian and bat species from collision with Project infrastructure; and 

 A substantial adverse change in the significance of a tribal cultural resource.  

21. In addition, the Project would be located in a high-risk fire area.  The vast majority 

of unincorporated Shasta County is designated as being in the High and Very High Fire Hazard 

Severity Zones as recommended by the California Department of Forestry and Fire Protection.  

Any ignition of a fire could potentially result in a very high severity incident based on fuel 

loading, slope, fire weather and other factors.  Indeed, in 1992, the Project area was part of the 

area destroyed by the Fountain Fire.  The Fountain Fire was a large and destructive wildfire in the 

County.  After igniting on August 20, 1992, the fire was driven by strong winds, outpacing 

firefighters for two days while exhibiting extreme fire behavior such as long-range spotting, 

crown fire runs, and pyrocumulonimbus clouds that generated dry lightning.  The fire consumed 

63,960 acres and destroyed more than 600 hundred homes, primarily in the communities of 

Round Mountain and Montgomery Creek along the SR 299 corridor.  In 1992, the Fountain Fire 

was the third most destructive wildfire in recorded California history.  At a suppression cost of 

more than $22 million, it was then also the most expensive fire to contain in recorded California 

history.  At the time, the Fountain Fire was recognized not just as a major disaster, but also as a 

“fire of the future.”  The devastation the fire left as it moved through rural communities 

intermingled with private timberlands, in a difficult and high-stakes environment for firefighters, 

made it emblematic of the challenges faced by residents and responders alike in the wildland-

urban interface.  
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22. While the Fountain Fire was surpassed by later California wildfires in metrics for 

losses, it still remains notable for its speed, widespread destruction in multiple communities, and 

the long-term alteration of the landscape within its footprint.  Subsequently, more destructive fires 

have occurred in Shasta County, including the 2018 Carr Fire.  Many current residents in the 

vicinity of the Project site are Fountain Fire survivors and continue to live not only with the 

specter of the Fountain Fire, but survivors, and newcomers to the area, also live with the ever-

present concern of the potential for a severe wildfire to affect their communities in the future.  

The increasing severity of fire behavior and devastation of recent California wildfires keeps the 

risk of wildfire at the forefront of community concerns.  The County accordingly prohibited large 

wind energy systems in July of 2022, and was already in the process of doing so prior to the 

introduction and enactment of AB 205.  

23. On June 22, 2021, after a duly noticed public hearing on the Final EIR and Project, 

the County Planning Commission unanimously denied the application for the permit.  Testimony 

during that process was provided regarding detrimental impacts of the Project, including:  impacts 

to aesthetics; potential increased fire danger; impediments to firefighting efforts; damage to 

wildlife; damage to natural resources; and damage to cultural and tribal cultural resources.  In 

denying the permit, the County further found that these impacts would be detrimental and 

injurious to the general welfare of people in the County and to County property. 

24. Pursuant to Shasta County Code § 17.92.030, Fountain Wind appealed the 

Planning Commission’s decision to the Shasta County Board of Supervisors, and amended its 

project application by, among other things, proposing to shrink the Project from 72 turbines to 48. 

In accordance with Shasta County Code § 17.92.030, the Board of Supervisors could “reverse or 

affirm, wholly or partly, or . . . modify the order, requirement, decision, determination or 

condition appealed,” and the “action of the board shall be final.”  

25. On October 26, 2021, after considering written public comments, reviewing the 

record of the Planning Commission’s action denying the use permit and all draft, final and 

supporting documents of the EIR prepared for the Project, and receiving testimony during the 
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public hearing, the County Board of Supervisors voted to uphold the Planning Commission’s 

decision and deny the permit.  The County’s denial of the Project was final as of that date. 

26. The denial by the Board of Supervisors was not challenged through any judicial 

proceeding and the time to bring such proceeding now has long lapsed. 

IV. AB 205 

27. AB 205 was signed into law by the Governor on June 30, 2022, more than nine 

months after the County’s denial of the application for the Project.  AB 205 added Chapter 6.2 to 

Division 15 of the Public Resources Code, which governs the Commission and its certification of 

nonfossil-fueled powerplants, energy storage, and related facilities. AB 205 provided the 

Commission extended siting authority over certain renewable energy facilities, including any 

“solar photovoltaic or terrestrial wind electrical generating power plant with a generating capacity 

of 50 megawatts or more and any facilities appurtenant thereto.”   

28. AB 205 permits an applicant proposing to build a qualifying energy facility to file 

an application with the Commission on or before June 30, 2029, and that, “[u]pon receipt of the 

application, the Commission shall have the exclusive power to certify the site and related facility, 

whether the application proposes a new site and related facility or a change or addition to an 

existing facility[.]”  AB 205 further provides that: 

 “the issuance of a certificate by the Commission for a site and related facility 

. . . shall be in lieu of any permit, certificate, or similar document required by 

any state, local, or regional agency, or federal agency to the extent permitted 

by federal law, for the use of the site and related facilities, and shall supersede 

any applicable statute, ordinance, or regulation of any state, local, or regional 

agency, or federal agency to the extent permitted by federal law.” 

29. Pursuant to AB 205, after the filing of an application with the Commission, the 

Commission must review the application as the lead agency pursuant to CEQA and make a final 

determination on the application within 270 days of the Commission’s notice of completion.    

30. In making a final determination, the Commission is required, among other 

determinations, to take into account the traditional ecological knowledge of tribes, hold extensive 
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public outreach, and refrain from certifying an application unless the applicant has “entered into 

one or more legally binding and enforceable agreements with, or that benefit, a coalition of one or 

more community-based organizations.”  Also, among many other findings, the Commission must 

find that the project has a net positive economic benefit.  AB 205 was not intended to, and does 

not, confer jurisdictional authority over a project that was reviewed in its entirety under a local 

agency’s discretionary review authority and CEQA and was subsequently denied by the local 

agency. 

V. THE PROJECT IS RESUBMITTED TO THE COMMISSION 

MORE THAN A YEAR AFTER IT WAS DENIED BY THE COUNTY  

31. Despite the County’s denial of the Project, the Project applicant—real party in 

interest Fountain Wind—submitted an “opt-in” application to the Commission in January 2023 

under recently enacted AB 205 to certify the Project.  The application is for virtually the same 

project, with 48 wind turbines and similar generating capacity and associated improvements and 

infrastructure.  The Project description is virtually identical to the revised permit submitted to the 

County.   

32. The opt-in application to the Commission consisted of the same documents and 

information (or in some cases, snippets of those documents) as it did to the County at the time the 

Project went through the County’s discretionary review and full CEQA process.   

33. Most of the Project documentation submitted as part of the opt-in application to 

the Commission contained dates that were at the time of the County’s review and were not 

otherwise updated.  The Applicant also made no other changes to the so-called “application” and 

did not conform it to or meet the AB 205 or Commission Exhibit B application requirements for 

opt-in applications.  

34. These and many other deficiencies in the application led Commission staff to 

initially issue a 243-page deficiency notice along with a lengthy addendum and data request.  A 

true and accurate copy of the Commission letter is attached hereto as Exhibit C. 

35. Application incompleteness was raised in several comments filed in the docket, 

and an additional deficiency notice, dated August 31, 2023, and data request, dated September 20, 
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2023, have been issued by Commission staff regarding the lack of a community benefits 

agreement plan and incomplete information on the mitigation of wildfire risk. 

36. Members of the Pit River Tribe and the Tribe as a sovereign nation again 

expressed frustration that this new attempt at the Project ignored a local decision that was based 

on years of legally required environmental studies, public meetings, and consultations with the Pit 

River Tribe, and opined that the Commission should not consider the Project given the fact that it 

had been denied after an incredibly extensive review and subsequent appeal.  True and accurate 

copies of the Tribe’s concerns raised with the Commission are attached hereto as Exhibit D and 

are incorporated herein by this reference.    

37. To date, there has been no public analysis or determination of the Commission’s 

jurisdiction over the Project, nor any analysis that considers that the Project was previously 

denied by the County and what the impact of that denial is on the Commission’s jurisdiction over 

the opt-in application.  Attached hereto as Exhibit E are some of the comments submitted by the 

County, the Pit River Tribe, individual members of the Tribe, and others regarding jurisdiction, 

incompleteness and other issues with the opt-in application.  Some of these comments submitted 

by parties other than the County reveal that statements made by the applicant to the Commission 

did not reflect the truth regarding certain events.  (See, e.g., Exhibit D at p. 7.)  Indeed, Fountain 

Wind made a number of statements that were misleading or inaccurate.  For the sake of brevity, 

only some of those misleading or inaccurate statements are described in the following paragraphs.   

38. In an effort to show that the Project would benefit one or more community-based 

organizations under Public Resources Code section 25545.10, Fountain Wind misrepresented that 

the Pit River Tribe had consented to receive financial benefits from an arrangement Fountain 

Wind was seeking to execute with the Shasta Regional Community Foundation, Inc., d/b/a 

Community Foundation of the North State.  The Tribe unequivocally rejected this 

characterization in a subsequent comment letter, making clear that it “vehemently opposes any 

association with this financial arrangement,” has “no intention whatsoever of accepting any 

financial support” from Fountain Wind, and expressed “serious ethical and transparency 

concerns” with Fountain Wind’s misrepresentations that suggest otherwise.   
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39. Compounding its misrepresentations, the County is informed and believes that the 

Community Foundation of the North State has declined to enter into a legally binding agreement 

with Fountain Wind.  Accordingly, there is no executed agreement that would support Fountain 

Wind satisfying the requirements of Public Resources Code section 25545.10 or the Commission 

finding the opt-in application to be complete.   

40. Fountain Wind’s misrepresentation of the benefits to accrue to the Tribe under the 

Community Foundation of the North State agreement are especially problematic because it comes 

on the heels of Fountain Wind filing a deficient “Community Benefits Program” that was simply 

recycled from the County-level Project application submitted years before.  The Commission’s 

own manager of Siting & Environmental, Eric Knight, observed that Fountain Wind’s opt-in 

application strategy appeared to include simply repackaging the final EIR prepared by the County 

as an opt-in application, despite the County denying the use permit application years 

prior.  Moreover, the Community Benefits Program contained outdated information that Fountain 

Wind failed to update for months, despite assuring the Commission that it would do so on several 

occasions.  Fountain Wind’s repeated failure to provide updated or otherwise sufficient 

information requested by the Commission and required by law resulted in the Commission 

declining to find the opt-in application to be complete as recently as August 31, 2023.  

41. Despite Fountain Wind’s multiple failures to comply with the requirements of AB 

205 and, more egregiously, its misrepresentations about the benefits to local communities and the 

Tribe, the Commission found the application to be complete.  The Commission has expressed on 

multiple occasions its continued willingness to move the Project forward despite real and 

potentially catastrophic impacts posed by the Project.  For instance, Mr. Knight indicated that, 

because the opt-in application was the first in the state to be filed for a major project, the 

Commission had to “give it a go.”  Similarly, Commissioner Noemi Otilia Osuna Gallardo at the 

Commission (“Commissioner Gallardo”) proposed renaming the permitting process to disguise 

the Commission’s belief that it has jurisdiction over projects that have been denied on the local 

level.  In particular, Commissioner Gallardo stated that “if the permit is denied locally, they can 

then – the developer can go through us.”   The Commission seems to be fast-tracking the Project 
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despite egregious failures and misrepresentations on the part of Fountain Wind and the clear 

language of AB 205 that withholds jurisdiction from the Commission in this instance.  

42. As set forth above, AB 205 provides certain renewable project applicants the 

choice between submitting a proposed project for traditional local government discretionary 

approval processes or an “opt-in” pathway with the Commission to certify a proposed project 

within a 270-day review period.  The Project is the first major project in the state to go through 

the 270-day review process under opt-in certification authorized by AB 205.  Under this process, 

the Commission will prepare an EIR and decide by July 26, 2024, whether to approve or deny the 

Project (objections by the County and other parties have pointed out that the date should be July 

29, 2024).  Results of this evaluation will likely set a precedent for future projects of its kind in 

rural areas of California.  Because this Project was previously denied by the County after 5 (five) 

years of review and an extensive EIR process, this renewed review by the Commission is nothing 

more than a second bite at the apple by the Applicant.    

VI.  THE COMMISSION EXERCISES JURISDICTION WITHOUT  

PROVIDING A BASIS THEREOF OR SUBSTANTIVELY  

ADDRESSING ANY OF THE OBJECTIONS TO JURISDICTION 

43. Since Fountain Wind submitted the opt-in application, the County has repeatedly 

objected to the Commission’s jurisdiction over the Project under AB 205.  The County has 

submitted comments to the Commission.  Other persons and entities, including the Pit River Tribe 

and the County of San Bernardino, have also submitted comments to the Commission objecting 

to the Commission’s jurisdiction over the Project, among many other objections.  The 

Commission has continuously disregarded the objections to jurisdiction, refuses to even assess 

whether it has jurisdiction over the Project, and instead has proceeded to process Applicant’s opt-

in application under AB 205.  The Commission’s de facto assertion of jurisdiction under AB 205 

is contrary to law, and the Commission lacks jurisdiction to further process Applicant’s opt-in 

application.       

44. On October 30, 2023, the Executive Director for the Commission, Drew Bohan, 

filed a determination that the application submitted for opt-in certification of the Project is 
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complete.  This determination by the Commission confirms that the applicant has provided all 

necessary information to start the project review phase of the process.  It does not approve the 

project or indicate whether it will be approved or disapproved.  As part of that determination, the 

Executive Director has also given notice of preparation of a Draft EIR for the Project (“NOP”) by 

the Commission and, in the NOP, the Commission has stated that it has jurisdiction to proceed 

with review of the now deemed complete application, but gives no explanation of the basis of 

such jurisdiction in light of the objections previously submitted by the County and others.  

45. The County has exhausted any potentially applicable administrative mechanism to 

compel the Commission to determine whether it has jurisdiction over the Project, and the 

Commission’s continued processing of the application through the actions of its Executive 

Director and staff, including their recent determination that the application is complete, make 

clear that the Commission believes it has jurisdiction to process and potentially approve the 

application.    

46. The Commission’s assertion of jurisdiction over the denied Project is both without 

basis in law and is deeply problematic for the County.  The County is located in a biologically 

and culturally rich—and densely forested—area of Northern California.  The County is home to 

approximately 180,000 residents and encompasses the ancestral homelands of the Pit River Tribe.  

The County is also a premier destination for hiking, biking, and other types of outdoor 

recreational activity.  Lassen National Forest lies to the southeast of the Project site, and the 

Shasta-Trinity National Forest is to the north.  The County’s natural and cultural resources will be 

directly impacted by the Project if it is approved, and the County’s own land use authority will be 

impaired if the Commission proceeds to process the Project application.   Projects of this nature 

are usually developed in un-forested plains areas with no forests, not on heavily forested 

mountain ridges and for good reason.     

47. As originally proposed in 2016, the Project included up to 72 wind turbines with a 

maximum height of up to 679 feet.  Each wind turbine would have a generating capacity of 3 to 

6.2 megawatts (MW), with a total nameplate generating capacity of up to 216 MW and associated 

transformers together with associated infrastructure and ancillary facilities. 
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48. The County conducted a robust environmental review and analysis of the Project 

over a two-and-one-half year period, culminating in a 2,000-plus page EIR under CEQA that the 

County made public in April of 2021.  As part of the CEQA process, the public, including the Pit 

River Tribe, voiced significant concerns about the environmental, cultural, aesthetic, and human 

impacts posed by the Project. 

49. In its EIR, the County found that the Project would cause unavoidable adverse 

impacts to biological resources, cultural and tribal cultural resources, aesthetics, and air quality. 

The Project was denied by the County Planning Commission on June 22, 2021, and was again 

denied by the County Board of Supervisors on October 26, 2021, after Fountain Wind 

administratively appealed the County Planning Commission’s decision. 

50. Now, Fountain Wind seeks another bite at the apple under the auspices of AB 205.  

AB 205 was adopted more than a year after the County denied the Project.  It provides for an opt-

in approach to certifying wind-energy and other renewable energy projects “in lieu of,” i.e. 

instead of, traditional local government discretionary approval processes.  Under AB 205, a 

renewable energy project applicant can choose between opting-in to the Commission’s 

certification process or pursuing traditional local government discretionary approval processes.   

51. AB 205 does not provide that a project applicant can opt-in to the Commission 

certification process when a local government has already exercised its discretion to deny a 

project application.  AB 205 also does not allow the Commission to retroactively invalidate local 

government land use decisions made prior to the enactment of AB 205, effectively modify final 

adjudicatory actions or extend the applicable statute of limitations for the judicial challenge of a 

project. 

52. Nonetheless, the Commission has found the opt-in application to be complete, 

triggering the 270-day review period for the Project.  The Commission is in the process of 

preparing environmental documentation as the lead agency under CEQA to examine the 

environmental impacts posed by the Project—something the County already did in its 2,000-plus 

page EIR and after two-and-one-half years of review.   
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53. Not only is the Commission’s assertion of jurisdiction over the Project duplicative 

of the County’s review and analysis, it would allow the Commission to retroactively override the 

County’s denial of the Project that the County made prior to AB 205’s enactment usurping both 

the County’s authority and the process of judicial review contemplated in those instances.  The 

Commission is part of the executive branch of the state.  As such, it lacks any power to 

retroactively adjudicate the County’s denial of the Project.  AB 205 therefore does not—and 

could not, under the separation of powers doctrine—confer jurisdiction over the Project to the 

Commission to override denial of the Project by the County.  

54. Nothing in AB 205 justifies the Commission’s assertion of jurisdiction and does 

not permit the Commission to unilaterally and retroactively overturn a local government’s 

discretionary decision-making processes pursued by project applicants.  The Commission, 

therefore, does not have jurisdiction over the Project and must be ordered to deny or reject 

Fountain Wind’s opt-in application for the Project.   

VII.  JURISDICTION AND VENUE 

55. This Court has subject matter jurisdiction over this matter pursuant to the general 

jurisdiction granted by the California Constitution and Civ. Proc. Code §§ 410.10, 526, 1060, and 

1085, and Pub. Res. Code §§ 25218, subdivisions (c), (e), 25545.1, subdivision (b)(1).   

56. This Court has personal jurisdiction over Respondent and defendant Commission 

because the Commission is a state agency domiciled in the State of California.  

57. Venue is proper in Shasta County.  (See Code Civ. Proc., § 393, subd. (b).)  The 

Project, and the Commission’s asserted jurisdiction to potentially approve the Project, directly 

impact the County, its residents, and its natural and cultural and tribal cultural resources, 

including those of the Pit River Tribe. 

VIII. NO FURTHER ADMINISTRATIVE REMEDIES  

ARE AVAILABLE TO THE COUNTY 

58. Other than the objections to jurisdiction already raised by the County and others, 

there are no existing administrative procedures or remedies available to the County to challenge 

the Commission’s assertion of jurisdiction over the Project.  The Executive Director and staff 
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continue to process the opt-in application, which is a de facto assertion of jurisdiction despite no 

formal determination of jurisdiction having been made by the Commission.  Nonetheless, the 

County has consistently participated via public comment and objection in the Commission’s 

review of the Project application, and has explicitly requested that the Commission formally 

review its jurisdiction under AB 205.  The County explicitly reserved all rights in its public 

comments and objections.  Other parties such as the Pit River Tribe have done the same.   

59. For example, the County submitted the following comments and responses directly 

related to the Commission’s jurisdiction under AB 205: 

 Shasta County Opposition to AB 205 Jurisdiction and Objection to Notice of 

Completion Request (August 14, 2023); 

 County of Shasta Standing Reservation of Rights (September 28, 2023); 

 County of Shasta Response to AB 205 Jurisdictional Comments (September 29, 

2023); and 

 Letter to Commission Chair from County Supervisor Rickert (November 3, 

2023). 

60. Specifically, the County requested that the Commission hold a duly-noticed 

Business Meeting to discuss its jurisdiction over the Application prior to allowing the Applicant 

or Commission staff to proceed further in the proceeding.   

61. Further, the County requested the Commission decide this issue at the Business 

Meeting and ultimately find that the Commission does not have jurisdiction and deny or reject the 

Application.   

62. Finally, the County requested that the Commission direct the Executive Director to 

delay issuing a notice of completion until jurisdiction is finally decided.  The Commission has not 

acted on any of the County’s requests, and has not conducted any jurisdictional analysis and, if it 

has, it has not made its findings and basis thereof available to the public.  The Commission, 

through the Executive Director and staff, continues to assert jurisdiction over the Project by 

continuing to process the opt-in application.   
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63. At this stage, there are no other procedural steps for exhaustion in Article 4.1 or 

other Commission regulations, such as sections 1221 and 1234. 

64. The Commission has also not been transparent with the public about its efforts to 

move the Project forward.  Publication of notices have taken longer than is customary.   Various 

Public Records Act (“PRA”) Requests have been made to the Commission requesting, among 

others, materials related to AB 205 and this Project by many parties, but the Commission has 

indicated that it would withhold numerous documents and communications with the Office of 

Legislative Affairs for the Governor on the grounds of privilege.  Additionally, the Commission 

has vaguely alluded to PRA exemptions without confirming whether it will produce documents or 

stand on those exemptions. 

65. The Commission has obstructed the public’s ability to meaningfully engage with 

the Commission about its asserted jurisdiction over the Project.  The Commission released a long-

awaited, frequently-asked-questions (“FAQ”) brochure on AB 205 two days before 

Thanksgiving, on November 22, 2023, that makes clear the Commission is asserting jurisdiction 

over the Project, yet also set a joint environmental scoping and information meeting on the 

Project for November 28, 2023—only a week after publishing the FAQ during which there was a 

major holiday and weekend.  Exhibit F contains true and accurate copies of the FAQ and notice 

of joint meeting.    As set forth in Exhibit F, the Commission states: 

Can the CEC approve a project that was denied by a local 

government, or does not conform to local ordinances? 

Yes. If a project is approved, CEC’s certificate is in lieu of any local 

permit or local law or ordinance. However, to grant a certificate to 

a project, the CEC must make findings that the project will comply 

with all applicable laws, ordinances, regulations, and standards, 

or make findings that despite the non-conformance, the project is 

required for public convenience and necessity, and that there are 

not more prudent and feasible means of achieving public convenience 

and necessity. The CEC is required to invite the local government to 
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attend a mandatory pre-filing meeting with an applicant. 

Therefore, the Commission appears to assert jurisdiction over the Project based on the “in lieu” 

language of AB 205 cited above.   

FIRST CAUSE OF ACTION 

(Traditional Writ of Mandate, Code of Civil Procedure, § 1085) 

66. The County incorporates paragraphs 1 through 65 herein.   

67. A writ of mandate may be issued by any court to any inferior tribunal, corporation, 

board, or person, to compel the performance of an act which the law specially enjoins, as a duty 

resulting from an office, trust, or station, or to compel the admission of a party to the use and 

enjoyment of a right or office to which the party is entitled, and from which the party is 

unlawfully precluded by that inferior tribunal, corporation, board, or person. 

68. A writ of mandate is available if there is not a plain, speedy, and adequate remedy 

in the ordinary course of law.  (Code Civ. Proc., § 1086.) 

69. The County has a beneficial interest in whether the Commission has jurisdiction 

over the Project under AB 205 because the County’s denial of the Project will be superseded if 

the Commission does have jurisdiction and the Commission certifies the Project.  The County, its 

residents, and its resources will be directly impacted by approval of the Project, for all the reasons 

identified by the County in its review and ultimate denial of the Project.   

70. The County has exhausted any administrative mechanism that could be available 

to it, and thus has no plain, speedy, or adequate remedy other than to bring this lawsuit.  

Count 1.  Ministerial Duty to Determine Jurisdiction   

71. The Executive Director of the Commission has a ministerial duty to determine 

Commission jurisdiction over an activity if so requested by a potentially regulated party.  (Cal. 

Code Regs., tit. 20, § 1234.)  The Commission is a state agency and its jurisdiction and authority 

arise from statutory law.   

72. The Commission regularly assesses its jurisdiction, including with letters from the 

Chief Office of Counsel, when requested to do so or when jurisdiction has been questioned.  
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73. The County specifically requested, on multiple occasions, that the Executive 

Director and staff assess the Commission’s jurisdiction over the Project and provide the basis 

thereof.  The Executive Director has failed to do so, as has the Commission.  The County is left in 

the position that the Project is undergoing review by the Commission without an expressed 

statement of the reasons why the Commission believes it has jurisdiction in this particular 

instance. 

74. The County is therefore entitled to a writ of mandate to compel the Executive 

Director to determine whether the Commission has jurisdiction over the Project and set forth the 

basis for that determination.   

75. The County is also entitled to a writ of mandate to compel the Commission to 

assess, independently of the Executive Director, whether it has jurisdiction over the Project and 

state the basis thereof. 

Count 2.  Lack of Jurisdiction 

76. The County is further entitled to a writ of mandate compelling the Commission, 

acting through the Executive Director, to reject Fountain Wind’s opt-in application or cease any 

review of the application because the Commission does not have jurisdiction over the Project 

under AB 205.   

77. The Commission has a duty to follow and obey existing law.  AB 205 does not 

confer jurisdiction over the Project to the Commission, including the ability and authority to re-

adjudicate the County’s previous denial of the Project.  No other statute conferring jurisdiction 

over the renewed application has been cited by the Commission or the applicant to establish 

Commission jurisdiction, and neither the Commission nor the applicant have stated any other 

basis for jurisdiction.    

78. A writ may therefore issue compelling the Commission to reject, cease review of, 

or otherwise abandon consideration of Fountain Wind’s opt-in application for lack of jurisdiction. 

Count 3.  Violation of the Separation of Powers 

79. Article III, section 3, of the California Constitution provides: “The powers of State 

government are legislative, executive, and judicial.  Persons charged with the exercise of one 
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power may not exercise either of the others except as permitted by this Constitution.”  (Cal. 

Const., art. III, § 3.)  

80. The Commission is part of the executive branch of the state.  It lacks judicial 

powers.  The Commission therefore lacks any power to retroactively adjudicate the County’s 

denial of the Project.  AB 205 therefore does not—and could not, under the separation of powers 

doctrine—confer jurisdiction over the Project to the Commission to override denial of the Project 

by the County as a Court could, and the Commission is violating the separation of powers 

provision of the California Constitution by asserting jurisdiction over the Project after the County 

denied the application.   

81. A writ may therefore issue compelling the Commission to comply with the 

separation of powers doctrine and reject, cease review of, or otherwise abandon consideration of 

Fountain Wind’s opt-in application.            

SECOND CAUSE OF ACTION 

(Declaratory Relief, Code of Civil Procedure, § 1060) 

82. The County incorporates paragraphs 1-81 herein.   

83. The County has been, and will continue to be, injured by the Commission’s 

continued assertion of jurisdiction over the Project.  Commission’s assertion of jurisdiction under 

the opt in provisions of AB 205 over a past decision by the County related to the Project threatens 

any and all pre-existing decisions the County has made for wind or renewable energy projects that 

could be subject to the Commission’s jurisdiction.  Further, if the Commission has jurisdiction 

over the Project, the County’s decision to deny the Project could be superseded, and the County 

and its residents and resources will be impacted for all the reasons identified in the County’s Final 

EIR. 

84. The County is entitled to a declaration of its rights under Code of Civil Procedure 

section 1060 that (1) its denial of the Project is not subject to re-adjudication, rescission, or other 

modification by the Commission under AB 205; and, (2) that AB 205 does not confer jurisdiction 

on the Commission to certify or otherwise approve the Project following the County’s denial. 
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85. The County is likewise entitled to injunctive relief to prevent the Commission’s 

continued assertion of jurisdiction over the Project and any further action on the Project. 

PRAYER FOR RELIEF 

WHEREFORE, the County hereby prays for the following relief: 

(1) That a writ of mandate be issued ordering the Commission, its Executive Director, 

and any of its agents, representatives, or employees, to determine whether the Commission has 

jurisdiction over the Project and provide the basis for that jurisdiction;  

(2) That a writ of mandate be issued ordering the Commission, its Executive Director, 

and any of its agents, representatives, or employees, to cease any and all action related to the 

Project application currently before the Commission or the Executive Director due to lack of 

jurisdiction over the Project application. 

(3) That it be declared that the County’s denial of the Project is not subject to reversal 

by the Commission under AB 205, and that the Commission lacks jurisdiction under AB 205 to 

consider, evaluate, approve, or otherwise act on the Project application. 

(4) That the Commission, the Executive Director, and any of its agents, 

representatives, or employees, be enjoined from asserting jurisdiction over the Project application 

in its present form or as it may be modified.  

(5) For reasonable attorneys’ fees and costs. 

(6) For any other relief the Court deems appropriate.  

 
 
Dated: November 27, 2023 
 

BEST BEST & KRIEGER LLP 

By: 
PIERO C. DALLARDA 
MILES KRIEGER 
Attorneys for Plaintiff and Petitioner 
COUNTY OF SHASTA 
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Dated: November 27, 2023 
 

THE CIRCLE LAW GROUP 

By:___________________________________ 
MICHELLE C. LEE 
Attorneys for Plaintiff and Petitioner 
PIT RIVER TRIBE 

 
  
 
  






