
VIE 
IN THE DISTRICT COURT OF OKLAHOMA COUNTY 0 

STATE OF OKLAHOMA 

DR. BRUCE PRESCOTT, 
JAMES HUFF, DONALD CHAB 0 T, 
CHERYL FRANKLIN, 3 

Plaintiffs, 

V. 	 Case No. CV-2013-1768 
Judge Thomas E. Prince 

OKLAHOMA CAPITOL 
PRESERVATION COMMISSION, 

Defendant. 

MOTION FOR LEAVE TO AMEND ANSWER  

Pursuant to 12 0.S.2011, § 2015, Defendant Oklahoma Capitol Preservation 

Commission respectfully moves for leave to amend its Answer to include as a defense 

the First Amendment of the U.S. Constitution. Based on the recent expansive 

interpretation by the Oklahoma Supreme Court, Defendant asserts that Article II, 

Section 5 of the Oklahoma Constitution, as applied to the Ten Commandments 

Monument, now evinces a hostility towards religion that violates the Establishment 

Clause of the U.S. Constitution. 

Under the Establishment Clause, "the State may not establish a 'religion of 

secularism' in the sense of affirmatively opposing or showing hostility to religion, thus 

preferring those who believe in no religion over those who do believe." School Dist. Of 

Abington v. Schempp, 374 U.S. 203, 225 (1963) (citation and internal marks omitted). 

Rather, "the Government [must] maintain strict neutrality, neither aiding nor opposing 

religion." Id. at 218. In this specific context of a Ten Commandments monument, the 

Supreme Court has stated that the State cannot "evince a hostility to religion by 



disabling the government from in some ways recognizing our religious heritage." Van 

Orden v. Perry, 545 U.S. 677, 684 (2005). Thus, striking down a Ten Commandments 

monument "based primarily on the religious nature of the tablets' text would . . . lead 

the law to exhibit a hostility toward religion" and "create the very kind of religiously 

based divisiveness that the Establishment Clause seeks to avoid." Id. at 704 (Breyer, 

J., concurring). 

That hostility is precisely what the Oklahoma Supreme Court has interpreted 

the Oklahoma Constitution to,  require, putting Article II, Section 5 in direct conflict 

with the First Amendment in this case. Defendant accordingly has a defense to this 

action under the Supremacy Clause. See U.S. CONST. Art. VI. For these reasons and 

those set forth below, Defendant should be permitted to amend its Answer to include 

this defense. A copy of Defendant's proposed Amended Answer is attached as Exhibit 

A. 

STANDARD OF REVIEW 

A party may amend its pleading by leave of the court, and "leave shall be freely 

given when justice so requires." 12 0.S.2011 § 2015. The pleading code thus "provides 

for the liberal granting of amendments." Prough v. Edinger, Inc., 1993 OK 130, 1{ 4, 862 

P.2d 71, 74. Amendments should be granted "at that time when the claim or defense 

is shown to be warranted," and a court's unjustified refusal to grant leave to amend 

constitutes an abuse of discretion. Id. at 1[1] 7-15,,862 P.2d at 75-76; see also Roth v. 

Mercy Health Center, Inc., 2011 OK 2, 11 13, 246 P.3d 1079, 1084 ("[T]here must be a 

substantial reason to deny the motion" for leave to amend a pleading.). 
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ARGUMENT 

I. 	The Supreme Court's Recent Interpretation of Article II, Section 5 
Justifies Granting Defendant Leave To Amend Its Complaint. 

Prior to its decision in this case, the Supreme Court took a limited view of the 

prohibitions .of Article II, Section 5 of the Oklahoma Constitution. See, e.g., Meyer v. 

Oklahoma City, 1972 OK 45, 496 P.2d 789 (holding 50 foot, lighted cross on state 

fairgrounds did not violate Article II, Section 5). Indeed, this Court granted summary 

judgment in Defendant's favor based on this prior precedent. Not being able to 

anticipate the Supreme Court's expansive interpretation of Article II, Section 5 before 

its ruling in this case, Defendant had no reason or justification to argue as a defense 

that this Oklahoma constitutional provision conflicted with the U.S. Constitution. See 

Prescott v. Oklahoma Capitol Preservation Comm'n, 2015 OK 54, ¶ 7 (Gurich, J., 

concurring) (Meyer implicitly overruled by Supreme Court's decision in this case); id. 

at ¶ 15 (Taylor & Gurich, JJ., concurring) (Meyer should be explicitly overruled). 

However, the Oklahoma Supreme Court's interpretation of Article II, Section 5, 

now requires State hostility towards religion which, under U.S. Supreme Court case 

law, is a violation of the First Amendment's Establishment Clause. As a result, Article 

II, Section 5 is null and void as applied to the challenged State actions in this case, and 

the U.S. Constitution provides a complete defense to Plaintiffs' claim. 

The Establishment Clause of the First Amendment to the U.S. Constitution not 

only "maintain[s] a division between church and state," it also forbids state "hostility 

to religion by disabling the government from in some ways recognizing our religious 
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heritage." Van Orden, 545 U.S. at 683-84. The U.S. Constitution does not "require 

complete separation of church and state," but instead "affirmatively mandates 

accommodation, not merely tolerance, of all religions, and forbids hostility toward any." 

Lynch v. Donnelly, 465 U.S. 668, 673 (1984) (emphasis added). 

The U.S. Supreme Court has long held that "State power is no more to be used 

so as to handicap religions, than it is to favor them." Schempp, 374 U.S. at 218 (1963). 

Accordingly, "the State may not establish a 'religion of secularism' in the sense of 

affirmatively opposing or showing hostility to religion, thus preferring those who 

believe in no religion over those who do believe." Id. at 225 (citation and internal marks 

omitted); see also Van Orden, 545 U.S. at 698 (Breyer, J., concurring) (The First 

Amendment requires the State to "effect no favoritism . . . between religion and 

nonreligion. . .") (citation omitted). Rather, "the Government [must] maintain strict 

neutrality, neither aiding nor opposing religion." Schempp, 374 U.S. at 218. The 

neutrality required by the Establishment Clause forbids "fostering a pervasive bias or 

hostility to religion." Rosenberger v. Rector and Visitors of UVA, 515 U.S. 819, 845-46 

(1995); see also id. at 846 (O'Connor, J., concurring) ("The Religion Clauses . . . provide 

no warrant for discriminating against religion."); Van Orden, 545 U.S. at 699 (Breyer, 

J., concurring) (The Establishment Clause does not countenance "a brooding and 

pervasive devotion to the secular and a passive, or even active, hostility to the 

religious.") (citation omitted). Simply put, "[t] he Establishment Clause does not license 

government to treat religion and those who teach or practice it, simply by virtue of 

their status as such, as subversive of American ideals and therefore subject to unique 
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disabilities." Bd. of Ed. Of Westside Community Schools v. Itiergens, 496 U.S. 226, 248 

(1990). 

Article II, Section 5 of the Oklahoma Constitution, as interpreted by the 

Oklahoma Supreme Court and as applied to the Ten Commandments Monument, now 

evinces such an extreme hostility to anything religious that it violates the 

Establishment Clause. In its decision in this case, the Oklahoma Supreme Court 

interpreted Article II, Section 5 to have a "broad and expansive reach," banning all 

uses of public funds or property that in anyway, even indirectly, benefits religion. 2015 

OK 54, vif 4-5. Under this interpretation, any item on State property or funded by the 

State, no matter how historically significant, no matter how elevating of virtue, 

morality, and good citizenship, no matter how beneficial to the State and good order, 

is forbidden under Oklahoma law if it is at all "religious in nature." Id. at ¶ 6; see also 

id. at ¶ 27 (Taylor & Gurich, J.J., concurring) (historical value, legislative intent, 

context, and all other objective factors are irrelevant; "the only question is whether the 

monument benefits a system of religion"). 

This decision, therefore, does not merely require neutrality among religions, 

mandating the State treat all religions (and nonreligion) equally and approach them 

on a level playing field. Rather, Article II, Section 5 now requires affirmative 

discrimination against religion, effectively requiring the State to countenance only 

secularism and prefer in all respects nonreligion over religion. The state law now 

requires, given two monuments of equal artistic worth and significance to the State of 

Oklahoma, one being completely secular and one linked to religion, that the religious 
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one be rejected solely because of its religious nature. This is pure discrimination 

because of religion, and such handicapping of, opposition to, and hostility against 

religion is forbidden by the Establishment Clause. 

The implications of establishing secularism as the only belief system that can 

be recognized by the State are unconstitutional. Religious schools and hospitals may 

be forbidden from receiving State funds because those institutions are undoubtedly 

"religious in nature." 2015 OK 54, ¶ 6. The Native symbolism in and around public 

buildings that is so intimately tied with Oklahoma's past and present are in jeopardy 

because much of it is "an integral part" of American Indian faith and spirituality. Id. 

A statue honoring the philanthropist Bill Gates would stand while a statue of Mother 

Teresa would be toppled because of the Catholic nun's spiritual significance and the 

obvious faith that drove her ministry. 

The Supreme Court has stated that such discrimination is so impermissibly 

hostile towards religion that it violates the Establishment Clause. The "Government 

may not mandate a civic religion that stifles any but the most generic reference to the 

sacred" because this level of hostility creates "the very divisions along religious lines 

that the Establishment Clause seeks to prevent." Town of Greece v. Galloway, 134 S. 

Ct. 1811, 1819-22 (2014). Thus, "purg[ing] from the public sphere all that in any way 

partakes of the religious" would "tend to promote the kind of social conflict the 

Establishment Clause seeks to avoid." Van Orden, 545 U.S. at 699 (Breyer, J., 

concurring). 
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Indeed, in the very context of a Ten Commandments monument, a plurality of the 

Supreme Court held that the Establishment Clause prevents a State from "evinc[ing] 

a hostility to religion by disabling the government from in some ways recognizing our 

religious heritage." Van Orden, 545 U.S. at 684; see also Mergens, 496 U.S. at 248 ("[I]f 

a State refused to let religious groups use facilities open to others, then it would 

demonstrate not neutrality but hostility toward religion."). Justice Breyer's decisive 

concurrence was even more direct, stating that striking down the monument at issue 

in Van Orden, which is nearly identical to the Monument in this case, "based primarily 

on the religious nature of the tablets' text would. . . lead the law to exhibit a hostility 

toward religion" and "create the very kind of religiously based divisiveness that the 

Establishment Clause seeks to avoid." Van Orden, 545 U.S. at 704. Under this case 

law, because Article II, Section 5 now forbids the existence of the Ten Commandments 

Monument solely due to its religious nature, it is unconstitutional in this application 

pursuant to the First Amendment and cannot be enforced against the State. 

Because Defendant intends to raise this defense on the merits, the interests of 

justice and the full resolution of claims counsels in favor of this Court "freely" and 

"liberal[ly]" granting leave to amend. Prough, 1993 OK 130, ¶ 4, 862 P.2d at 74. 

Indeed, "the purpose of pleading is to facilitate a proper decision on the merits," 

Prough, 1993 OK 130, If 7, 862 P.2d_at 75 (quoting Conley v. Gibson, 355 U.S. 41, 47-48 

(1957)), rather than resolving cases based "on technical niceties," Pan v. Bane, 2006 OK 

57, ¶ 8, 141 P.3d 555, 559. See also Roth, 2011 OK 2, ¶ 13, 246 P.2d at 1084. Not 

surprisingly, courts regularly allow parties to amend pleadings based on new high 
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court decisions or other changes in law, including after a case has been remanded from 

appeal.' This court should do the same here. 

II. 	No Reason Justifies Denial Of Leave To Amend. 

In order for leave not to be granted, "there must be a substantial reason to deny 

the motion." Roth, 2011 OK 2, ¶ 13, 246 P.3d at 1084. Denial of leave to amend may 

be justified by "undue delay, bad faith or dilatory motive on the part of the movant, 

repeated failure to cure deficiencies by amendments previously allowed, undue 

prejudice to the opposing party, or futility of amendment." Prough, 1993 OK 130, ¶ 9, 

862 P.2d at 76 (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)) (alternations 

omitted). No such justification for denial of leave exists here. 

First, Defendant has not engaged in undue delay in this case. Courts typically 

look to three factors in evaluating whether delay is undue: "1) the number of previous 

amendment requests; 2) the timing of the request (before or after discovery is closed 

and a trial date set); and 3) the length of time the movant was aware of the 

applicability of the amendment." Prough, 1993 OK 130, ¶ 10, 862 P.2d at 76. Here, 

Defendant has not previously requested amendment, no trial date is set and discovery 

on this issue is not needed, and, as explained above, the defense sought to be included 

1  See, e.g., Smart v. Arnone, 315 F. Supp. 2d 292, 294 (W.D.N.Y. 2004); Allison v. 
Wellmark, Inc., 2002 WL 31818946, *1 (N.D. Iowa Oct. 15, 2002); Oxaal v. Internet 
Pictures Corp., 2002 WL 485704, *2 (N.D.N.Y. Mar. 27, 2002); Dyson v. Kocik, 564 F. 
Supp. 109, 115 (M.D. Penn. 1983). Because "Mlle Oklahoma Pleading Code is based on 
the Federal Rules of Civil Procedure" this Court "may look to federal authority for 
guidance in applying its provisions." Prough, 1993 OK 130, ¶ 6, 862 P.2d at 75. 
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in the amended answer was not required by previous Oklahoma Supreme Court 

precedent, so Defendant could not have been aware of it. 

Second, Defendant is not pursuing this amendment in bad faith or with dilatory 

motive, nor has Defendant failed to use previous amendments to include this defense. 

Quite the opposite: as explained above, Defendant is pursuing amendment because it 

now has a meritorious defense that arose only recently because of a change in the law. 

Nor would any prejudice result to Plaintiffs if the Answer was amended because the 

additional defense will cause no harm to Plaintiffs and raises a purely legal question 

that will not require any discovery. 

Finally, amendment would not be futile because, through this defense, 

Defendant raises a substantial dispositive issue that merits serious consideration and 

decision by this Court. The numerous Supreme Court cases cited demonstrate that, at 

the very least, the expansive application of Article II, Section 5 to the Ten 

Commandments Monument presents serious questions under the Establishment 

Clause. 
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CONCLUSION 

For these reasons, Defendant presents a meritorious and complete defense to 

this action on the basis that the recent interpretation of Article II, Section 5, as applied 

to the Ten Commandments Monument, violates the First Amendment to the U.S. 

Constitution. Because of the recent change in law, this defense is timely raised, does 

not prejudice the Plaintiffs, and is not futile. Thus, Defendant asks this Court grant 

leave to amend its Answer to add this additional defense. 

Respectfully submitted, 

Hiram Sasser, OBA #19559 
LIBERTY INSTITUTE 
2001 W. Plano Parkway, Suite 1600 
Plano, TX 75075 
P: (972) 941-4444; F: (972) 941-4457 
hs as ser@lib ertyinstitute . or g 

Patrick R. Wyrick, OBA #21874 
Solicitor General 

Cara N. Rodriguez, OBA #21794 
General Counsel to the Attorney General 

OFFICE OF THE ATTORNEY GENERAL 
313 NE 21st Street 
Oklahoma City, OK 73105 
P: (405) 521-3921; F: (405) 522-4534 
Cara.Rodriguez@oag.ok.gov  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 3rd  day of September, 2015, a true and correct copy 
of the foregoing instrument was mailed, postage prepaid to the following: 

Brady R. Henderson 
Ryan Kiesel 
ACLU of Oklahoma Foundation 
3000 Paseo Drive 
Oklahoma City, OK 73103 

Patrick R. Wyrick 
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY 
STATE OF OKLAHOMA 

DR. BRUCE PRESCOTT, 
JAMES HUFF, DONALD CHABOT, 
CHERYL FRANKLIN, 

Plaintiffs, 

V. 	 Case No. CV-2013-1768 
Judge Thomas E. Prince 

OKLAHOMA CAPITOL 
PRESERVATION COMMISSION, 

Defendant. 

AMENDED ANSWER  

Defendant Oklahoma Capitol Preservation Commission, for answer to 

Plaintiffs' Dr. Bruce Prescott, James Huff, Donald Chabot, and Cheryl Franklin, 

hereby denies each and every allegation set forth in Plaintiffs' Petition unless 

otherwise admitted. Defendant objects to Plaintiffs' failure to limit their 

averments contained in each numbered paragraph to a statement of a single set 

of circumstances. 12 0.S.2011 § 2010(B). For further response or answer, 

Defendant states the following: 

1. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in if 1 and, therefore, denies same. 

2. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in II 2 and, therefore, denies same. 

3. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in IT 3 and, therefore, denies same. 



4. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in ¶ 4 and, therefore, denies same. 

5. The allegations set forth in ¶ 5 are admitted. 

6. With respect to the allegations set forth in 11 6, Defendant admits that 

jurisdiction and venue are proper in this court, but Defendant is without sufficient 

knowledge to admit or deny the allegations as to certain of the Plaintiffs' 

principal residences and, therefore, denies these allegations. 

7. The allegations set forth in ill 7-10 are admitted. 

8. With respect to the allegations set forth in If 11, 74 U.S. §4110(B) 

speaks for itself. Defendant admits that public funds were not appropriated for 

creation of the Monument, but that the Monument was donated to the State by 

private entities. 

9. The allegations set forth in 11 12 are admitted. 

10. With respect to the allegations set forth in 11-  13, Defendant admits 

that the Ten Commandments Monument ("Monument') was erected on the north 

side of the Oklahoma State Capitol building in a location Defendant had 

previously identified for the beginning phase of a monument park that 

Defendant hoped to form over a period of years and with the addition of many 

monuments. 

11. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in ig 14 and, therefore, denies same. 

12. The allegations set forth in ¶ 15 are denied as stated. 
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13. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in ¶ 16 and, therefore, denies same. 

14. The allegations set forth in ¶ 17 are denied as stated. 

15. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in 1[ 18 and, therefore, denies same. 

16. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in I 19 and, therefore, denies same. 

17. The allegations set forth in ¶ 20 are specifically denied. 

18. The allegations set forth in 11 21 are admitted. 

19. The allegations set forth in II 22 are specifically denied. 

20. The allegations set forth in ¶ 23 are specifically denied. 

21. The allegations set forth in 'If 24 are admitted. 

22. With respect to the allegations set forth in ¶ 25, Defendant admits 

that the Monument's design was based entirely on the Ten Commandments 

Monument displayed on the grounds of the Texas State Capitol ("Texas 

Monument"). Defendant is without sufficient knowledge to admit or deny the 

remainder of the allegations set forth in If 25 and, therefore denies same. 

23. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in It 26 and, therefore, denies same. 

24. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in ¶ 27 and, therefore, denies same. 
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25. The allegations set forth in 11 28 are admitted. 

26. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in ¶ 29 and, therefore, denies same. 

27. With respect to the allegations set forth in lf 30, Defendant admits 

that, in addition to text, certain visual images identical to those of the Texas 

Monument are engraved on the Monument, but Defendant is without sufficient 

knowledge to admit or deny the further allegations set forth in and, therefore, 

denies same. 

28. With respect to the allegations set forth in 11 31, Defendant admits 

that, in addition to text, certain .visual images identical to those of the Texas 

Monument are engraved on the Monument, but Defendant is without sufficient 

knowledge to admit or deny the further allegations set forth in IT 31 and, therefore, 

denies same. 

29. Defendant is • without sufficient knowledge to admit or deny the 

allegations set forth in IT 32 and, therefore, denies same. 

30. With respect to the allegations set forth in ¶ 33, Defendant admits 

that, in addition to text, certain visual images identical to those of the Texas 

Monument are engraved on the Monument. Defendant specifically denies that an 

image of a bald eagle straddling a-nd clutching an American flag is the only non-

religious image on the Monument. Defendant is without sufficient knowledge to 

admit or deny the further allegations set forth in If 33, and, therefore, denies same. 
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31. With .respect to the allegations set forth in 11 34, Defendant admits 

that, in addition to text, certain visual images identical to those of the Texas 

Monument are engraved on the Monument, but Defendant is without sufficient 

knowledge to admit or deny the further allegations set forth in ¶ 34 and, therefore, 

denies same. 

32. With respect to the allegations set forth in If 35, Defendant admits 

that, in addition to text, certain visual images identical to those of the Texas 

Monument are engraved on the Monument, but Defendant is without sufficient 

knowledge to admit or deny the further allegations set forth in 11 35 and, therefore, 

denies same. 

33. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in If 36 and, therefore, denies same. 

34. With respect to the allegations set forth in ¶ 37, Defendant admits that 

additional text is visible at the very bottom of the Monument, but specifically 

denies that this text is the lone non-religious text on the Monument. 

35. The allegations set forth in 11 38 are specifically denied. 

36. With respect to the allegations set forth in ¶ 39, OKLA. CONST. art. 2, 

§5 speaks for itself. 

37. The allegations set forth in it 40 are admitted. 

38. The allegations set forth in II 41 are specifically denied. 

39. The allegations set forth in ¶ 42 are specifically denied. 

40. The allegations set forth in ¶ 43 are specifically denied. 
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41. The allegations set forth in If 44 are specifically denied. 

42. The allegations set forth in ¶ 45 are specifically denied. 

43. The allegations set forth in If 46 are specifically denied. 

44. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in lf 47 and, therefore, denies same. 

45. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in ¶ 48 and, therefore, denies same. 

46. Defendant is without sufficient knowledge to admit or deny the 

allegations set forth in 11 49 and, therefore, denies same. 

47. The allegations set forth in ¶ 50 are specifically denied. 

48. The allegations set forth in If 51 are specifically denied. 

49. The allegations set forth in If 52 are specifically denied. 

DEFENSES  

For further answer or defense, Defendant alleges and states that Plaintiffs 

lack standing to raise the claims alleged and that they fail to state a claim upon 

which relief may be granted. 

Defendant also specifically, asserts as a defense that Article II, Section 5 of 

the Oklahoma Constitution, as interpreted by the Oklahoma Supreme Court and as 

applied to the Monument in this case, violates the First Anaendment to the U.S. 

Constitution and is thus unenforceable against Defendant under the Supremacy 

Clause in Article VI of the U.S. Constitution. 
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Respectfully submitted, 

 

Hiram Sasser, OBA #19559 
LIBERTY INSTITUTE 
2001 W. Plano Parkway, Suite 1600 
Plano, TX 75075 
P: (972) 941-4444; F: (972) 941-4457 
hsasser@libertyinstitute.org  

 

Patrick R. Wyrick, OBA #21874 
Solicitor General 

 

 

Cara N. Rodriguez, OBA #21794 
General Counsel to the Attorney General 

OFFICE OF THE ATTORNEY GENERAL 
313 NE 21st Street 
Oklahoma City, OK 73105 
P: (405) 521-3921; F: (405) 522-4534 
Cara.Rodriguez@oag.ok.gov   

CERTIFICATE OF SERVICE 

I hereby certify that on this 	day of September, 2015, a true and correct 
copy of the foregoing instrument was mailed, postage prepaid to the following: 

Brady R. Henderson 
Ryan Kiesel 
ACLU of Oklahoma Foundation 
3000 Paseo Drive 
Oklahoma City, OK 73103 

Patrick R. Wyrick 
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